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The  publication  of  this  series  of  Reports  was  discontinued 
at  the  conclusion  of  the  4th  Volume,  in  consequence  of  the 
refusal  of  the  Government  to  give  effect  to  the  provisions 
of  the  Act  2  7  Victoria,  cap.  1 1 .  by  which  the  Provincial 
allowance  to  the  Reporter  was  increased  from  ^50  to  ;^  100 
per  annum. 

The  Legislature  of  the  Province  having,  in  the  Session 
of  1877,  made  provision  for  publishing  the  remainder  of  the 
Cases  reported  by  me  while  I  held  the  office  of  Reporter, 
the  duty  of  editing  these  Reports  has  been  undertaken  by 
Thomas  Carleton  Allen  and  George  B.  Seely,  Esqs.,  with 
my  occasional  supervision. 

It  is  intended  that  the  sixth  Volume  shall  include  the  Cases 
to  the  end  of  Michaelmas  term,  1866,  thereby  making  the 
Reports  complete  up  to  the  ist  Volume  of  Hannay's  Reports. 

In  consequence  of  the  death  of  some  of  the  Judges  by 
whom  judgments  were  given,  and  the  accidental  destruction 
of  papers  since  the  publication  of  the  4th  Volume,  a  few  cases 
have  been  either  omitted,  or,  are  not- as  fully  reported  as 
they  otherwise  would  have  been. 

JOHN  C.  ALLEN. 

Fredericton,  20th  April,  1878. 


The  Editors  have  to  acknowledge  the  kindness  of  Judge 
Stevens,  in  allowing  them  to  transcribe  from  his  Digest,  in 
preparing  the  marginal  notes  to  the  following  Reports,  of 
which  permission  they  have  largely  availed  themselves. 
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CASES  1861. 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

HILARY   TERM, 

IN  THE  TWENTY-FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


DESBRISAY  against  MOONEY.  «*  Febr^iary. 

Ij^RASER  moved  for  the  discharge  of  the  defendant Itlsnoanswer 
out  of  custody  under  the  provisions  of  the  Insolvent  tion  for  (L- 
Confined  Debtors'  Act   (1   Revised   StattUes^  c.   124,   §debtww^io 
10),  he  having  received   the  weekly  allowance   for   six  the  weekly^ 

ttinntViQ  allowance  for 

Uionins.  sixmonthu 

D.  8.  Kerr  opposed  the  motion  on  affidavits  stating  J^J^IJ^f^on"' 

that  the  defendant  was  upon  the  limits,  living  at  a  respec-  A°t^th^?h  "^^^ 

table  boarding-house,  and  that  the  plaintiff  had  offered  to  bas  the  means 

give  him  work  to  support  himself,  which  he  had  refi^sed.himsefi^that 

He  contended  that  this  was  an  answer  to  the  applica- suspendinff  ^'^ 
^\  the  orderfor 

lion.  support. 

The  Court  said,  that  if  the  debtor  had  the  means  of 

supporting  himself,  that  was  the  ground  of  an  application, 

under  the  eighth  section  of  the  Act,  to  suspend  the  order 

for  support,   but  was  no   answer  to  this  motion.     The 

tenth  section  of  the  Act  entitled  the  defendant  to  his 

discharge. 

Order  granted. 
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CASES  IN  HILARY  TERM 


1861. 


THE  QUEEN  against  ABRAHAM  ELSTON  and  Others. 

vLi^^^r?'  ^I^HE  defendants  were  convicted  before  Parker^  J.,  at 
liny  person'  J^  the  last  King's  circuit,  of  an  offence  under  the 
iHwfuiiyand  Revised  /Statutes^  c.  147,  §  1,  which  enacts  that  '<  any 
puiuiown^or  "  person  who  shall  unlawfully  and  maliciously  pull  «1own 
llulldinj?*"^  "  ^1*  destroy  any  building,  bridge,  or  other  erection,  or 
othererection,*' ^^^'^"^^^'y  therein,  shall  be  guilty  of  felony,  and  shall 
of  felou  *^"^^  *'  be  iraprisoned  for  a  term  not  exceeding  fourteen  years." 
iieid,  1.  That     It  was  a  private  prosecution,  and  the  first  count  of  the 

It  wai*  not  ne«v 

essarytoai-  indictment  on  which  tBe  defendants  were  convicted, 
(lictmentun-  charged  that  on  the  6th  March^  1860,  at  the  parish  of 
for  puUinfc^ '  Kingston^  the  defendants  **  with  force  and  arms  did 
'th^'^vS"**''' ""'^^fu^'y*  ™^^  feloniously  pull  down  and 

iyT2f  ThJrtif '*  destroy  the  dwelling-house  of  one  David  T/iompson.'*  . 
the  houye  waa     Thcrc  was  HO  question  as  to  the  fact  that  the  defendants 

t)Ulled  down  ^ 

unlawfully,  did,  at  the  time  stated,  pull  down  and  destroy  the  house 
imy  bonaMein  which  Thompson  and  his  family  were  actually  living, 
liefendant  that  though  uo  personal  injury  was  done  to  any  of  them, — the 
todo  itfthif  *  intention  of  the  defendants  evidently  being  to  get  posses- 
infer ™iich'  sion  of  tho  land,  which  was  claimed  by  Thomas  Ehton^ 
woufd  8UP-  ^"^  "^  ^^^  defendants,  and  for  which  an  action  of  ejectment 
i>ortthein-     had  been  brou^jht,  aud  in  which,  after  a  verdict  for  the 

dictment.  ^ 

Tiieactdone  plaintiff,  a  new  trial  had  been  granted.    [See  Doe  d.  JSlsUm 

need  not  pro-         --,,  .--,       ■•<•■■  ai      i  -w^t 

i;ccd  flrom  per- V.  Ihompson  (a).]  The  defendant,  Abraham  Elston^  was 
towardsVe  A  SOU  of  Benjamin  JSlston,  who  died  intestate  about  thir- 
propert^V but  ^^^^  years  before  the  trial,  seized  in  fee  of  the  land  in 
™rred  fr^om  ^'^pute ;  the  other  defendants  were  the  sons  of  Abraham 
8?on^of^™o"  .^^^^^9  *^"^  Thompson^  the  prosecutor,  was  a  son-in-law 
fill  acts,  for-    of  Benjamin  Msion,  deceased. 

bidden  by  '' 

law.  The  defence  was,  that  the   title   to  the   land  was  in 

Thomas  Elston^  and  that  the  defendants  entered  under 
him  as  the  owner,  in  the  excrt'i:»e  of  his  legal  rights,  and 
therefore  were  not  liable  to  Ix;  proceeded  against  as  crim- 
inals. The  letters  of  administration  t-j  Abraham  Elston 
upon  the  estate  of  Benjamin  Elston ;  a  license  from  the 

(a)  4  AUeUy  4^. 

Probate 
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Probate  Court  oi  King^s  county,  authorizing  the  adminis-      1861. 

trator  to  sell  the  real  estate  for  payment  of  debts;  and 

Thr  OrKErc 
the  deed  from  the  administrator  to  the  defendant  Thomas     against 

EUton  of  the  land  in  dispute,  dated  3d  Augustj  1857,  Elstox. 
duly  acknowledged  and  registered,  were  put  in  evidence. 
On  the  part  of  the  prosecution,  evidence  was  then  given 
of  the  proceedings  in  the  action  of  ejectment,  and  the  rule 
of  Court  ordering  a  new  trial.  The  learned  Judge  left 
the  following  question  to  the  jury :  Did  the  defendants 
pull  down  and  destroy  the  house  maliciously,  or  in  the 
lielief  that  it  was  the  property  of  I'homas  Elston^  and 
under  the  bona  fide  impression  that  he,  and  the  other 
defendants  acting  in  his  aid,  had  the  right  to  pull  down 
the  house?  His  Honor  told  them,  that  the  mere  belief 
that  Thomas  EUton  had  the  right  to  the  property,  would 
not  excuse  the  act  of  the  defendants,  unless  they  were 
acting  under  the  bona  fide  belief  that  Thomas  Ehton  had 
the  right  to  pull  down  the  house ;  and  as  to  malice,  that 
what  the  Act  meant,  was  not  personal  malice  towards  the 
owner  or  occupier,  but  such  as  might  be  inferred  in  this 
and  similar  cases  from  wrongful  and  injurious  acts,  forbid- 
den by  law. 

The  learned  Judge  having  reserved  the  questions  of  law 
for  the  consideration  of  the  Court, 

In  Michaehnos  term  last,  Gray^  Q.  C,  moved  to  arrest 
the  judgment,  and  contended :  1st,  That  the  indictment 
should  have  charged  the  pulling  down  to  have  been  done 
riotously,  because  the  title  of  Ihe  chapt<jr  was  *'  OtFenccs 
**  against  the  Public  Peace,"  and  the  summary  of  contents 
of  the  section  under  which  the  indictment  was  found  was, 
"  liiotiiubly  pulling  down  buildings,  Jcc,"  and  the  Titles 
and  Sections  were  part  of  the  Act  {\.  Rev.  Stat.  465). 
The  offence  charged  was  only  a  trespass ;  and  it  never 
could  have  been  the  intention  of  the  Legislature  to  make 
the  mere  assertion  of  title,  however  mistaken,  a  felony. 
2d.  That  if  the  defendants  bona  fide  believed  they  were 
entitled  to  the  land,  it  was  no  offence  under  the  Act, 
though  they  knew  tlioy  were  acting  illegally   in  pulling 

down 
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1861.      down  the  house.     Reg.  r.  Langford  (a).      It  was  the 

animus  which  constitated  the  crime,  and  malice  could  not 

against     ^  inferred.    Rose.  Grim.  JSv.  20. 

Klston.  a.  R.  Wetmore,  contra^  contended  that  the  indictment 
was  sufficient,  and  that  the  question  was  left  to  the  jury 
favorably  for  the  defendants,  who  had  the  benefit  of  any 
doubts  as  to  the  act  having  been  done  maliciously. 

Ctir.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  This  case  was  referred  to  the  Court  by  Mr.  Jus- 
tice Parker y  before  whom  the  prisoners  were  tried,  on  an 
indictment  for  having  unlawfully  and  maliciously  pulled 
down  and  destroyed  the  dwelling-hnuso  of  one  David 
Thompson;  and  the  questions  submitted  for  our  consider- 
ation, are,  1st,  whether  an  offence  under  1  Rev.  Stat. 
413,  §  1,  is  properly  set  out  in  the  indictment;  and  2dly, 
whether  the  case  was  properly  left  to  the  jury  by  the 
learned  Judge.  The  section  under  which  this  indictment 
is  framed  is  as  follows :  *'  Any  person  who  shall  unlaw- 
*<  fully  and  maliciously  pull  down  or  destroy,  or  begin  to 
*•  pull  down  or  destroy  any  building,  bridge,  or  other  erec- 
<<  tion,  or  machinery  therein,  shall  be  guilty  of  felony,  and 
•*  shall  be  imprisoned  for  a  term  not  exceeding  fourteen 
'*  years."  It  was  contended  by  Mr.  Oray^  that  an  indict- 
ment under  this  section  must  set  out  that  the  pulling  dow^n 
or  destrojung  was  done  riotously,  and  in  a  manner  to  disturb 
the  public  peace;  because  the  Ch.  147  is  headed,  <«Of 
**  Offences  against  the  Public  Peace";  and  the  short 
summary  of  the  contents  of  the  chapter  referring  to  §  1 
stands  thus  :  '<  Section  1 .  Riotously  pulling  down  build- 
*'ings,  &c."  This  heading  and  enumeration  of  the  con- 
tents of  the  chapter  are,  it  is  argued,  to  be  incorporated 
in  the  chapter  as  a  part  thereof,  and  to  vary  or  qualify 
the  language  of  the  sections  contained  therein.  To  say 
nothing  of  the  danger  and  difficulty  attending  a  mode  of 
legislation  so  vague,  loose,  and  slovenly,  we  do  not  think 
the  provision  in  the  Revised  Statutes  on  which  this  argu- 

(aj  1  Car.  &  M.  602. 

ment 
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raent  is  founded,  will  support  the  doctrine  sought  to  be      1861. 
derived  from  it.     That  provision  is  contained  in  Oh,  161,    — — 

...  THB  QlTPiUlV 

§  35,  p.  465 :  ^^Parts^  Titles^  Chapters^  and  Sections  of  against 
'^  this  and  all  other  Acts  shall  bo  deemed  as  much  a  part  Ei^ton. 
*^ thereof  as  if  enacted;  and  capital  letters  and  numbers 
'^  inserted  in  the  sections  shall  be  taken  as  referring  to 
'^  Forms  in  the  Schedules  having  the  like  letters  or  num- 
*<  bers  at  the  head  thereof,  and  shall,  with  the  forms,  let- 
*'  ters,  numbers,  and  matters  connected  therewith,  explain 
'« the  meaning  and  form  a  part  of  such  sections.'^  The 
meaning  of  this  provision  is  to  our  minds  quite  obvious. 
The  words  *'  Be  it  enacted  "  being  used  only  at  the  com- 
mencement of  the  Revised  Statutes^  and  not  repeated,  as 
formerly,  at  the  beginning  of  each  separate  chapter,  this 
provision  was  made  to  avoid  any  difficulty  which  might 
have  arisen  from  the  absence  of  these  words  in  each  chap- 
ter. The  meaning  of  that  provision  as  regards  the  chapter 
and  section  now  under  consideration  is  this,  —  that  the 
Legislature  have  enacted,  by  Part  /F",  Tide  XXXIXy 
Ch.  147,  Section  1,  that  any  person  who  shall  unlawfully 
and  maliciously  pull  down  or  destroy,  &c.  The  refer- 
ence in  the  subsequent  part  of  §  35,^.  465,  to  letters  and 
numbers  inserted  in  the  sections,  clearly  proves  that  by  the 
word  **  sections  "  at  the  beginning  of  §  35,  the  Legislature 
meant  those  divisions  of  the  chapters  which  are  generally 
and  universally  known  and  called  by  that  name,  and  not 
the  brief  reference  to  the  contents  of  such  sections,  which 
is  merely  intended  for  convenient  reference,  and  takes  the 
place  of  the  marginal  references  formerly  in  use.  We  are 
therefore  of  opinion  that  the  offence  was  properly  set  out  in 
the  indictment.  Whether  it  was  the  intention  of  the  Leg- 
islature to  re-enact  in  fewer  words  the  offence  created  by 
the  law  as  it  was  previous  to  the  Revised  Statutes,  viz.  by 
12  Vic.  Ch,  29,  Std>'Ch.  5,  Art.  6,  which  clearly  made  a 
riotous  assembling  a  necessary  ingredient  of  the  offence, 
it  is  not  for  us  to  say.  It  is  sufficient  to  say  that  they 
have  not  done  so. 

As  to  the  second  question  :  there  can  be  no  doubt  that 
the  first  point  was  correctly  submitted  to  the  jury,  as  to 

the 


Digitized  by 


Google 


6  CASES  IN  HILARY  TERM 

1861.      the  fact  of  pulling  down  the  house.     It  is  not  dcuied  that 
such  act  was  unlawful.     The  other  question  for  the  jury, 

againnt  ^^  whether  it  was  done  maliciously.  This  was  left  to 
Er^TON.  the  jury  as  depending  on  the  question  whether  it  was  done 
in  the  belief  that  the  house  was  the  property  of  Thomas 
Ehton^  and  under  the  bona  fide  impression  that  he  and 
the  other  prisoners,  acting  with  his  authority  and  in  his 
aid,  had  the  right  to  pull  down  the  house.  In  the  case  of 
Reg,  V.  Langfot*d  (a),  PaUeson^  J.,  omitted  the  latter 
part  of  this  question,  in  an  indictment  for  riotously  pull- 
ing down  a  building.  The  Act  7  &  8  Oeo,  IV,  c.  30« 
§  8,  under  which  that  indictment  was  framed,  does  not 
contain  the  word  *'  maliciously."  Now,  where  malice  is 
essential,  the  bona  fide  belief  that  they  had  a  right  to  do 
the  act,  would  be  important  as  regards  the  animus;  and  in 
this  view  was  a  point,  as  it  appears  to  us,  rightly  left  to 
the  jur}'.  If  the  prisoners  pulled  down  the  house  unlaw- 
fully (and  even  allowing  they  thought  it  was  the  property 
of  Thomas  Mston),  yet  not  believing  they  had  any  right 
to  take  such  means  of  gaining  possession  and  ousting  those 
who  were  residing  in  it,  that  would  be  evidence  from 
which  a  jury  might  infer  such  malice  as  would  be  sufficient 
to  support  the  indictment.  Such  circumstances  might 
well  come  within  what  is  laid  down  as  the  general  signifi- 
cation of  the  word  *'  maliciously"  given  by  the  Court  of 
King's  Bench  in  Curtis  y.  The  Hundred  of  Oodley  (6), 
'<as  denoting  an  unlawful  and  bad  act,  done  malo  animo, 
^*  from  an  unjust  desire  of  gain,  or  a  careless  indifTerence 
*«  of  mischief." 

We  think  the  conviction  should  be  affirmed. 

Rule  accordingly. 

(a)  1  Car.  ^  M,  G02,  {b\  3  B.  tC  C,  253. 
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THOMPSON  against  REED. 

11HIS  was  an  action  of  assumpsit  against  the  defendants  ^^adfng,^^^ 
as  common  carriers,  tried  before  Carter^  C.  J.,  a^^en proved 
the  last  Circuit  court  in  8t.  John.  before  com- 

The  plaintiff  tendered  in  evidence  three  bills  of  lading,  appointed  to 

talse  evidence 

which  were  referred  to  by  the  commissioners  for  taking  wis  not  en- 
evidence  in  Liverpool^  us  having  been  before  them,  and^tumofthe 
were  certified  under  their  several  signatures  as  follows  :     er^buMvis 

offered  in  evi- 
dence on  the 

*'  In  the  Supreme  Court  of  Judicature  of  the  Province  of  ground  that 

1 5  was  re™ 
*•  New  Brunswick.  ferred  to  in 

the  deposi- 

**  George  F.  Thompson  v.  James  Reed  and  Robert  Reed.  Jio°*»an<i^:" 
*' This  is  the  bill  of  lading  marked  'A'  referred  to  in *.^'^'J|f jgjf® 

**  the  deposition  of  William  Edwin  Tucker^  before  us  on  ^o^i»  commi:*- 
^  Rioners,  that  it 

**the  15th  day  of  November,  1859,  and  in  the  deposition  had  been  be- 
**  of  James  Alexander  Forrest,  taken  before  us  on  the  17th  and  the  hand- 
•*  day  of  November,  1859.  ofthe'comm?^ 

*'  Jonx  Fletcher.  ^^^^^^ ^^as 

**ThOS.  WoODBURN."      witness,  but 

that  of  the 
other  onlv  by 

These  bills  were  not  enclosed  by  the  commissioners  in wUhtEe stg" 
their  return,  but  were  offered  in  evidence  upon  proving  "jj^^^J^^^^JJ^J^J^ 
the  handwriting  of  one  of  the  commissioners  by  a  witness  ^ion  :Heid^^— 
who  knew  it,  and  proving  the  signature  of  the  other,  bydence  was 
comparison  of  handwritin<i;  with  the  signature  in  the  return  jected  at  the 
itself.     The  learned  Judge  refused  to  admit  the  bills  of   SerMe,\htA 
lading  in  evidence,  and  nonsuited  the  plaintiff,  with  leave  llamissibie  if 

to  move  to  set  it  aside.  dea^eTSInce 

In   Trinity  term  last,  />?i^  ol)tained  a  rule  nm  to  set |J*^^*j^2"\l^® 

aside  the  nonsuit.  per  produced 

before  the 
In  Michaelmas  term  last,   Wetmore  shewed  cause.     The  commission- 

ers  and  ixra's 

commission  must  be  based  upon  the  Judge's  order,  and  if  in  exactly  the 
it  does  not  follow  the  order,  it  is  inadmissible  in  evidence,  when^i^pr^ 
llosc.  JSv.  104.     The  coujmission  authorizes  any  one  of  ^"^^' 
then  to  administer  the  oath,  which  is  contrary  to  the 
Judge's  order.     Perjury  could  not  be  assigned  upon  it. 

[Ritchie, 
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1861.      [Ritchie,  J.    It  appears  by  the  depositions  that  the  wit- 

nesses  were  sworn  before   both  commissioners.]      The 

^ga^t^  commission  does  not  authorize  that;  the  oath  is,  **  You 
Reei).  '<are  true  answer  to  make  to  all  such  questions  as  shall 
*«be  asked  you  upon  the  interrogatories  now  produced 
**  and  shown  to  you."  That  is  not  enough  ;  it  should  have 
been,  to  have  answered  all  questions  as  well,  viva  voce  or 
otherwise :  the  oath  to  the  commissioners  is  limited  to 
taking  evidence  on  the  interrogatories.  8teinkiller  v. 
Newton  (a).  The  commission  should  not  have  been  re- 
ceived, and  defendant  has  a  right  to  take  the  objection 
now  in  answer  to  this  motion  to  set  aside  the  nonsuit. 
[Ritchie,  J.,  refers  to  Howkins  v.  Baldwin  (6),  as  to 
waiver  of  this  objection.]  The  viva  voce  examination  was 
not  under  oath  at  all.  The  bills  of  lading  not  being  en- 
closed with  the  commission  renders  the  whole  inadmis- 
sible ;  the  Act  requires  it  to  be  scaled  up ;  and  anything 
outside  of  the  commission  cannot  be  received.  2  Rev. 
Stat.  335. 

Duff,  contra.  The  defendant  is  not  in  a  position  to 
take  objection  to  the  admissibility  of  the  commissioners* 
return;  it  is  too  late  to  object  to  the  form  of  the  oath. 
He  might  have  taken  advantage  of  it  at  the  trial  or  at  the 
examination  before  the  commissioners,  but  having  ap- 
peared and  cross-examined  witnesses,  he  cannot  object  to 
the  form  of  the  oath  now.  The  oath  is  not  merely  to 
answer  the  interrogatories,  but  to  answer  all  questions  put 
to  him  upon  the  interrogatories ;  and  the  cross-interrogato- 
ries are  based  upon  them.  The  handwriting  of  the  com- 
missioners to  the  certificate  on  the  bills  of  lading  was 
sufficiently  proved ;  and  the  exhibit  being  properly  identi- 
fied, the  requirements  of  the  Act  are  satisfied.  The  words 
*<  examination  and  deposition  "  do  not  include  an  exhibit. 
Dan.  Ch.  Pr.  1124.  The  bills  of  lading  were  sufficiently 
referred  to  in  the  evidence,  the  handwriting  of  the  com- 
missioners was  proved,  and  they  were  as  much  identified 
as  if  they  had  been  attached  to  the  depositions.  [Carter^ 
C.  J.    The  signature  of  Fletcher^  one  of  the  commissioners, 

(a)  8  Doiol.  579.  ifi)  16  Q.  S,  876. 

to 
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to  the  bills  of  lading,  was  only  proved  by  comparison  with      1861. 

his  signature  to  the  commission.]    It  is  not  necessary  that    

the  bills  of  lading  should  be  attached,  if  they  can  be  suffi-  againu 
ciently  identified.  The  bills  produced  correspond  in  every  bbw>. 
particular  with  the  bills  of  lading  referred  to  in  the  deposi- 
tions, besides  this,  they  had  a  memorandum  on  them'that 
they  were  the  bills  referred  to  in  the  evidence.  [Ritchie, 
J.  Was  there  any  evidence  that  that  memorandum  was 
put  on  them  at  the  time  of  the  execution  of  the  commis- 
sion ?  If  it  were  put  on  afterwards,  it  would  not  be  any 
evidence  at  all.]  It  is  not  to  be  presumed  that  it  was  put 
on  afterwards.  Omnia  prcesumuntur  rite  esse  acta.  Some 
very  important  papers  might  be  referred  to,  which  might 
be  required  at  another  place,*  such  as  bills  of  exchange^. 
Dan.  Ch.  Pf\  1124. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  The  plaintiff  was  nonsuited  on  the  trial  of  this 
case  for  not  giving  in  evidence  certain  bills  of  lading  which 
were  necessary  to  support  the  action;  and  the  question 
now  to  be  decided  is,  whether  certain  papers  which  were 
tendered  as  such  bills  of  lading  were  improperly  rejected. 
The  bills  of  lading  were  referred  to  in  tiie  evidence  taken 
at  Liverpool  in  England  under  a  commission,  and  were 
produced  before  the  commissioners.  They  were  not,  how- 
ever, enclosed  in  the  commission  as  returned,  nor  contained 
in  any  other  enclosure  addressed  to  the  Court  by  the  com- 
missioners. At  the  trial,  certain  papers  were  produced  by 
the  plaintiff's  counsel,  as  the  bills  of  lading  referred  to  in 
the  evidence  taken  by  the  commissioners,  and  purporting 
to  have  the  signatures  and  seals  of  the  two  commissioners, 
and  to  be  marked  by  the  letters  A^  J9,  C?,  as  stated  in  the 
retium  of  the  commission.  The  signature  of  onq  of  the 
commiasiouers  to  these  papers  was  proved  by  a  witness 
acqaainted  with  his  handwriting,  and  that  of  the  other 
cmmDiasioner,  by  comparison  with  the  signature  of  that 
cQBkOiiasioner  to  the  return  of  the  commission. 

4s  a  j^eral  rule,  it  can  hardly  be  disputed,  that  when 

ui  vvid^noe  taken  under  a  commission,  documents  are 

2  proved 
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1861.      proved  by  witnesses  examined  under  the  commission,  such 

documents  should  be  returned  enclosed  with  the  commis- 

against  ^^^^  ^"^  examinations  taken  thereunder.  There  may  be 
bkrd.  exceptions :  as,  for  instance,  where  a  document  cannot  by 
law  be  removed  from  a  place  of  custody.  In  such  case,  an 
office  or  examined  copy  would  be  evidence,  but  such  copy 
should  be  certified  and  enclosed  with  the  commission. 
But  there  clearly  should  at  all  events  be  some  good  reason 
for  such  exception,  which  does  not  exist  in  the  present 
case.  Supposing  the  documents  produced  to  bo  the  iden- 
tical bills  of  lading  produced  before  the  commissioners, 
why  could  not  they  have  enclosed  them  and  sent  them  to 
the  Court,  just  as  well  as  sqme  other  person  (whoever  it 
was)  could  enclose  and  send  them  to  the  plaintiff*s  attor- 
ney? We  must  not  be  supposed  to  hint  at  the  slightest 
probability  of  any  malpractice  in  the  present  case  ;  but  it 
is  obvious  tiliat  by  sanctioning  such  an  unnecessary  devia- 
tion from  a  general  rule,  a  door  would  be  opened  for  tam- 
pering with  documents,  or  for  suppressing  them  altogether, 
if  found  to  be  adverse  to  the  party  into  whose  possession 
they  came.  The  prevention  of  such  things  has  been  care- 
fully provided  for,  by  the  positive  provision  of  the 
Act,  that  such  examinations  or  depositions  shall  be  closed 
up  under  the  seal  of  the  judge,  commissioner,  or  other 
person  taking  the  same,  and  addressed  to  the  Supreme 
Court,  and  shall  not  be  opened  before  (he  trials  without  (he 
consent  of  the  parties  to  the  suit. 

It  was  argued  that  the  Act  only  applies  to  examinations 
or  depositions^  and  that  these  bills  of  lading  do  not  come 
within  these  terms.  But  if  they  do  not,  we  cannot  sec  how 
the  signature  of  the  commissioners  could  in  any  way 
authenticate  them. 

The  only  authority  urged  in  favor  of  the  admissibility 
of  these  documents,  was  the  practice  of  the  Court  of  Equity 
as  to  exhibits  produced  under  a  commission  for  taking 
evidence,  and  which  are  not  necessarily  enclosed  in  the 
return  of  the  commissioner.  That,  however,  depends  on 
the  rules  and  practice  of  that  Court,  which  are  not  in  any 
way  binding  on,  or  necessarily  to  be  adopted  by  this 

Courts 


Digitized  by 


Google 


Ik  thk  Twenty-Foueth  Year  of  VICTORIA.  11 

Court,  more  especially  when  exercisiDg  aa  authority  coa-      1861. 
ferred  by  a  Statute,  and  which  must  be  regulated  and  lim-    

_  Thompson 

ited  by  the  terms  of  that  Statute.  That  the  rules  for  the  offaimt 
admission  of  evidence  in  the  Court  of  Chancery  are  not  Bred. 
binding  on  the  Courts  of  law,  is  evident  from  the  case  of 
Appleton  V.  Ld.  Braybrook  (a),  in  which  Holroyd^  J., 
says :  **  In  BM,  N.  P.  229,  it  is  laid  down,  that  office 
'^  copies  of  depositions  are  evidence  in  Chancery  but  not 
^*  at  common  law,  without  examination  of  the  roll." 

We  do  not  mean  to  decide  that  such  documents  as  these 
would  not  be  admissible  (even  if  not  enclosed  by  the  com- 
missioners), if  there  were  clear  evidence  that  the  papers 
tendered  were  the  identical  papers  produced  before  the 
commissioners,  and  were  in  exactly  the  same  state  as  when 
so  produced;  but  in  this  case  the  evidence  was  clearly 
insufficient  for  that  purpose. 

We  think,  therefore,  under  the  provisions  of  the  Act  of 
Assembly  which  regulates  all  the  proceedings  by  commis- 
sion, and  the  insufficiency  of  the  evidence  to  shew  their 
identity,  these  documents  were  inadmissible,  and  the  rule 
for  a  new  trial  must  be  discharged. 

Rule  discharged. 

(a)  ^M,di8.U. 


FEARON  agaimt  MURRAY. 

REPLEVIN  for  lumber,  tried  before  Ritchie,  J.,  atitisnogrouad 
the  Kent  circuit.     There  were  several  pleas,  upon  in  replevin, 
which  issues  were  joined,  but  the  counsel  agreed  at  the  have  not  dS^ 
trial  to  confine  the  inquiry  to  the  plea  of  property.     The^^Jfoverai 
jury  found  a  verdict  for  the  defendant  on  the  plea  of  prop- ^|^g  been 
«ty,  without  damages,  and  did  not  find  on  the  other  ^^^^^gj^  *' 

issues.  ^<^  the  sub- 

stantial ques* 
A.  jL.  Pidmer  obtained  a  rule  nisi  for  a  new  trial  in  tion  was,  to 

whom  the 

loqssd*   If  they  find  for  the  defendant  on  the  plea  of  property,  they  are  not  bound  to  ffive 

"-^ » under  ll?e??.iS^«a#.c.  128,  §16.  * 

Michadmas 
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1861.     Mtekojelmas  term  last,  on  the  ground  that  the  finding  of 

the  jury  was  inconsistent  with  the  eyidence. 

ogc^nM         Johnson^  Q.  C,  now  shewed  cause.     1  Rev.  Stat,  c. 
XuRRAT.    126,  §  I69  was  cited. 

D.  S.  Kerr^  in  support  of  the  rale,  contended  that  the 
plaintiff  was  entitled  to  have  a  finding  on  each  of  the  issues, 
on  the  question  of  costs.  Some  of  the  issues  ought  to 
have  been  found  for  the  plaintiff.  It  was  the  defendant's 
duty  to  have  the  verdict  properly  taken.  The  jury  had 
made  a  compromise.  They  had  found  neither  nominal 
nor  substantial  damages.  They  must  do  one  or  the  other. 
[Parker,  J.  They  are  not  bound  to  give  damages,  they 
may  do  so.  Ritchie,  J.  The  counsel  agreed  to  abandon 
all  the  immaterial  questions,  and  confine  themselves  to  one 
point,  namely,  whether  the  plaintiff  or  defendant  was 
entitled  to  recover  under  the  plea  of  property?  The  jury 
found  <*  for  the  defendant,  no  damages."] 

Carter,  C.  J.  It  was  understood  that  the  verdict 
should  be  entered  for  the  defendant  on  the  plea  of  prop- 
erty, and  for  the  plaintiff  on  the  others.  On  these  terms 
the  rule  will  be  discharged. 

Per  Ouriam^  Rule  accordingly. 


HIGGINS  agaimt  HAMILTON. 

On»=^tton    ¥3  OBINSON  moved  for  the  discharge  of  the  defendant 

under  t^n-  x\j  out  of  custody,  under  the  provisions  of  the  Insol- 

fined Debton' vent  Confined  Debtors'  Act  (I  Mev.  Stat.  c.  124,  §  9). 

SMt.  c.  131^    Application  for  support  had  been  made  to  the  Mayor  of 

da4^a^'    St.  John,  and  refused.     The  affidavits  did  not  state  the 

l£?*wby  Sr  wwwon  for  the  refusal. 

Swir^oes*^     Z)wjf  opposed  the  motion  on  this  ground. 

waBrefti8ed.it     Bobifison  in  reply.    The  affidavit  is  sufficient.    It  states, 

to  sweus  In    in  the  words  of  the  Act,  that  the  application  was  made  to 

the  Act,  that  the  Mayor  <<  without  success." 

^pikM^        Ritchie,  J.    You  ought  not  to  throw  on  the  plaintiff 

T^thoateiMy^b^  ouus  of  showing  why  the  Mayor  refused  to  discharge. 

*••■"  Per  Curiam  J  Application  refused. 
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BDRGOYNE  against  MOFFATT. 

THIS  was  an  action  for  malicious  prosecution,  by  c^tus-Thedefendant 
made  a  com- 
ing  the  plaintiff  to  be  indicted  for  larceny  at  the  plaint  before  a 

York  General  Sessions.  ag^st  the 

At  the  trial  before  Parker^  J.,  at  the  York  Sittings  in  which  he^was 
June  last,  it  appeared  that  the  plaintiff  had  been  tried  on  ^^ggfon"^  ^^^^^ 
an  indictment  charging  him  with  stealing  a  quantity  of  JJJgeeuHon'* 
birch  bark,  alleged  to  be  the  property  of  the  defendant ;  J^*J^2°p|"^^ 
that  the  prosecution  at  the  Sessions  was  conducted  by  the  of  the  Peace; 
Clerk  of  the  Peace,  but  the  defendant  gave  him  instruc- dant  con- 
tions  about  it,  and  procured  the  attendance  of  the  witnesses,  him,  and  pro- 
thouga  he  was  not  examined  as  a  witness;  and  that  the^an^^o*^' 
complaint  to  the  magistrate,  which  was  the  foundation  of  JJ^he^Jriai?* 
the  prosecution,  was  made  by  the  defendant,  although  1^®  ^tion  for  ma- 
had  never  seen  the  bark,  and  did  not  know  of  his  own  Hcipus  prose- 

cation,  to  be 

knowledge  that  any  was  missing.     Hie  plaintiff  was  ac- Buffldent  evi- 

quiited  on  the  ground  that  the  bark  was  his  property.     A  defendant  was 

copy  of  tfao  defendant's  information  before  the  magistrate,  tor. ^^*^^*^"' 

certified  by  the  Clerk  of  the  Peace,  who  had  possession  of  foi^^™g*{j„! 

it,  was  given  in  evidence  under  the  Act  21  Vict,  c.  3.     It  ^JSi' i*?f  of 

stated,  that! 

possess  ttiemselves  of  a  quantity  _. , ,    .,    .    ,, 

_   ,       -  ^  "^         ,  tice,  is  a  mali- 

properiy  of  the  deponent,  or  some  other  person.  cious  motive. 

The  defendant  called  no  evidence.  beinferre?^^ 

The  learned  Judge  told  the  jury  that  if  the  Clerk  of  the  of'^^babte*"^ 

Peace  carried  on  the  prosecution  merely  as  a  public  officer,  SferenSls'^^ 

the  defendant  taking  no  part  in  it  beyond  what  was  ueoes-^g^«JJ|^^ 

sary  to  discharge  a  public  duty,  he  would  not  be  liable ;  J^^/**°*  ^^ 

but  the  mere  fact  of  the  prosecution  being  conducted  by  ward  as  a  wit- 

the  Clerk  of  the  Peace,  would  not  exempt  the  defendant  it. 

from  liability ;  and  be  thought  there  was  sufficient  evidence  criminal  ^ 

that  the  defendant  was  the  prosecutor.     If  the  defendant, ^enui^at 

in  making  the  charge,  acted  under  the  honest  belief  thatij^*^^!*^*^^. 

the  bark  was  his,  and  had  been  taken  by  the  plaintiff,  the  {^^'f^^J'^^lf 

trate  on  the 
conmlaint,  are  in  the  possession  of  the  Clerk  of  the  Peace,  a  oertifled  copy  from  him  is 
evidenod  under  the  Act  21  Ftc.  c.  3,  {  7. 


,  _-  ,-      — man  mac  or 

;  the  plaintiff  and  Luke  MuzeroU  did  fraudulently  jjj^^^lf  \. 
^mselves  of  a  quantity  of  white-birch  bark,  the  party  to  jus- 


pi-osecution 
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1861.      prosecution  would  not  be  malicious ;  but  be  thought  the 

defendant  had  failed  to  shew  that  there  was   probable 

affmifut  cause.  If  there  was  not  probable  cause,  they  might  infer 
MoKKATT.  that  the  prosecution  was  malicious.  Verdict  for  the  plain- 
tiff,—£45. 

A  rule  nisi  for  a  new  trial  having  been  granted  on  the 
grounds  of  misdirection,  and  the  improper  admission  of 
the  copy  of  the  deposition  ; 

Needham  shewed  cause  in  Michaelmas  term  last.  The 
Act  (1  Rev.  Stat.  434,  §  22)  does  not  require  that  the 
examinations  shall  be  filed  in  the  office  of  the  Clerk  of  the 
Crown,  but  merely  that  they  shall  be  transmitted  to  him  ; 
and  there  is  nothing  to  show  that  they  must  remain  there, 
or  that  they  may  not  legally  get  into  the  possession  of  some 
other  officer.  The  plaintiff  having  been  tried  at  the  Ses- 
sions, the  deposition  was  lawfully  in  the  custody  of  the 
Clerk  of  the  Peace,  and  after  the  trial,  properly  remained 
with  him  as  a  part  of  the  record  of  the  proceedings.  The 
Act  21  Vict.  c.  3,  §  7,  makes  evidence  a  certified  copy  of 
any  writing,  &c.,  filed  or  deposited  in  any  public  office. 
It  cannot  be  said  that  this  deposition  was  not  deposited  in 
the  office  of  the  Clerk  of  the  Peace,  or  that  be  is  not  a 
public  officer.  If  those  facts  cannot  be  disputed,  the  evi- 
dence was  admissible ;  for  having  them  in  his  possession 
as  prosecuting  officer,  there  was  no  other  person  to  whom 
application  could  be  made  for  the  copies.  There  is  a  dis- 
tinction between  filing  and  depositing  a  paper.  If  the 
Legislature  had  intended  that  the  Clerk  of  the  Crown 
should  have  the  exclusive  possession  of  examinations,  &c., 
they  would  have  used  the  word  '<  filed.*'  Under  the  Act 
21  Vict.  c.  3,  any  officer  who  has  possession  of  a  paper,  if 
he  does  not  get  it  surreptitiously,  may  give  a  certified 
copy.  [Parker,  J.  That  is,  the  officer  defacto^  though 
he  may  not  be  the  officer  de  jure.']  Yes,  that  is  all  that  is 
necessary.  2d.  There  was  abundant  evidence  that  the 
prosecution  was  carried  on  by  the  procurement  of  the 
defendant,  and  that  there  was  want  of  probable  cause. 
Slight  evidence  is  sufficient.     Taylor  y.  Willans  (a),  Uot- 

(a)  %B.d  Ad,  S57. 
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Ion  V.  Brotan  (a) ;  particularly  where  the  defendant  might      1861 . 

have  given  evidence  if  he  had  probable  cause.     If  there  is     - 

want  of  probable  cause,  malice  may  be  inferred.     Bosa.     againnt 

EV.  580.  MOFFATT. 

A.  B.  Wetmorey  contra.  If  the  law  does  not  point  out 
where  depositions  are  to  be  filed,  there  is  no  person  autho- 
rized to  give  certified  copies.  The  Clerk  of  the  Peace  had 
no  legal  custody  of  the  papers  unless  there  is  some  Act  to 
aathorize  it.  [Carter,  C.  J.  Is  there  no  difierence 
where  the  case  is  tried  at  the  Sessions?]  No  —  the  Act 
having  declared  expressly  to  whom  they  are  to  be  sent. 
It  might  as  well  be  said  that  if  depositions  got  into  the 
hands  of  the  shipping-master,  he  could  give  certified  copies 
uf  them,  which  would  be  evidence.  No  oflicer  who  has  not 
the  legal  custody  of  papers  can  give  certified  copies  under 
the  Act  21  Vict.  It  is  the  officer  that  gives  validity  to 
tlie  copies. 

2.  There  was  no  evidence  that  the  defendant  was  the 
jTTosecutor  of  the  indictment.  To  prove  that,  it  should 
have  been  shown  that  he  employed  an  attorney  to  conduct 
it.  Bosc,  Ev.  579.  This  prosecution  was  carried  on  by 
the  Clerk  of  the  Peace  as  the  prosecuting  officer  of  the 
county.  The  defendant  never  even  charged  the  plaintiff 
with  felony  ;  it  cannot  be  said  that  he  caused  and  procured 
the  plaintiff  to  bo  indicted  for  larceny ;  and  he  cannot  be 
made  responsible  for  the  acts  of  the  magistrate,  or  the 
<*lerk  of  the  Peace,  in  indicting  the  plaintiff  for  that  offence. 
[Ritchie,  J.  He  made  a  charge  of  which  he  had  no  por- 
^>nal  knowledge.  Is  not  that  enough  to  make  him  liable?] 
If  ho  honestly  believed,  from  the  information  he  had  re- 
ceived, that  an  offence  had  been  committed,  and  made  his 
complaint  to  the  Justice,  it  is  the  policy  of  the  law  to  pro- 
tect him  from  prosecution.  It  is  evidence  of  probable 
cause.  AH  the  circumstances  put  t-^gether  fail  to  shew 
that  the  defendant  was  actuated  by  malicious  motives  in 
making  the  charge,  but  merely  with  a  desire  to  get  back 
his  property. 

Our.  adv.  vuU. 

{h)  ZA.&E.  312. 

Carter, 
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1861.         Carter,  C.  J.,  now  delivered  the  judgment  of  the 

Court.     The  rule  for  a  new  trial  in  this  case  was  granted 

a^oiJt^*  on  three  grounds.  1.  Improper  admission  in  evidence  of 
HoFFATT.  copies  of  a  deposition  taken  before  the  Justice  of  the 
Peace  before  whom  the  original  complaint  was  made,  on 
the  certificate  of  the  Clerk  of  the  Peace  in  whose  office  the 
deposition  was  filed.  2.  Misdirection  in  ruling  there  was 
evidence  sufficient  to  warrant  the  jury  in  finding  that  the 
defendant  was  the  prosecutor  on  the  indictment  and  trial 
of  the  plain tifif  for  larceny,  and  that  there  was  malice. 
3.  Misdirection  in  considering  there  was  sufficient  proof 
of  want  of  proliable  cause. 

As  to  the  admission*  of  the  certified  copy  of  the 
deposition, — the  objectien  was,  that  inasmuch  as  under 
the  Act  21  Vict.  c.  3,  §  7  (under  which  the  evidence 
was  admitted),  the  certificate  should  come  from  the 
officer  having  charge  thereof;  the  Clerk  of  the  Peace 
was  not  such  officer,  as  the  Revised  StattUea  required 
the  deposition  to  be  sent  to  the  Clerk  of  the  Crown ;  and 
he  or  his  deputy  could  alone  give  certified  copies.  The 
answer  to  this  objection  was,  that  the  deposition  was  at 
the  time  filed  and  deposited  in  the  office  of  the  Clerk  of 
the  Peace,  which  is  a  public  office  within  the  meaning  of 
the  Act,  and  was  not  in  the  office  of  the  Clerk  of  the 
Crown,  therefore  prima  facie  the  Clerk  of  the  Peace  had 
the  charge  thereof.  But  then,  it  is  urged,  it  ought  not  to 
have  been  there,  and  if  not  properly  there,  should  have 
been  sent  to  the  office  of  the  Clerk  of  the  Crown,  and  the 
copies  then  have  been  procured  from  him.  We  think, 
however,  that  when  the  Mevieed  Statutes  are  carefully 
examined,  it  will  be  apparent,  that  although  it  might  have 
been  the  strict  duty  of  the  Justice  to  send  the  depositions 
in  the  first  instance  to  the  Clerk  of  the  Crown,  it  is  not  at 
all  requbite,  and  was  not  requisite  in  this  case,  that  they 
should  remain  in  his  office.  In  1  Mtv.  Stat.  c.  156,  there 
are  two  sections  on  this  point,  §§10  and  22.  Section  10 
directs  tiliat  the  examinations  taken  by  a  Justice  of  the  Peace 
shall  be  forthwith  transmitted  to  the  Clerk  of  the  Crown 
on  the  Circuits,  except  in  the  County  of  Yo9*k^  where  they 

shall 
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shall  be  sent  to  the  Clerk  of  the  Grovm.     This  transaction      1861. 

occurred  in  the  County  of  York.     Section  22  requires  that    

aU  examinations,  inquisitions,  and  recognizances,  taken  by     againH 
any  justice,  or  coroner,  shall  immediately  thereafter  be    Moffatt. 
transmitted  to  the  Glei'k  of  the  Croicn  on  the  Circuits. 
Neither  section  directs  that  they  shall  be,  or  remain,  filed 
or  deposited  in  the  office  of  the  Clerk  of  the  Crown  on  the 
Circuits  or  the  Clerk  of  the  Crown. 

Chapter  159,  §  25,  gives  jurisdiction  to  the  Sessions  in 
eases  of  larceny  where  the  value  of  the  propeity  does  not 
exceed  £5.  Section  3  by  clear  implication  allows  accused 
persons  to  have  a  copy  oithe  depositions^  if  demanded  before 
the  opening  of  the  Assizes,  or  Sessions;  and  at  the  trial, 
the  person  on  trial  is  entitled  to  inspect  all  depositions  or 
copies  thereof,  taken  against  him  and  returned  into  Court. 
It  was  certainly  proper,  then  (to  say  nothing  of  the  gen- 
eral practice  and  the  absolute  convenience  of  it),  that  the 
depositions,  if  the  originals  are  forthcoming,  should  be 
returned  into  Court ;  and  in  the  Court  of  Sessions  the  offi- 
cer of  that  Court  is  the  proper  person  to  have  charge  of 
them,  when  so  returned.  It  is,  moreover,  as  important 
that  the  Judge  at  the  Sessions  should  see  such  depositions, 
as  the  Judge  at  the  Assizes ;  and  there  is  no  provision  of 
law  requiring  that  these  depositions  should  be  sent  away 
from  the  proper  officer  of  the  Court  in  which  the  prosecu- 
tion is  carried  on,  to  the  Clerk  of  the  Crown  in  the 
Supreme  Court,  who  can  have  no  occasion  for  them.  We 
think,  therefore,  that  this  deposition  was  not  only  actiuUly 
in  the  office  of  the  Clerk  of  the  Peace,  under  his  chaise, 
but  that  it  was  properly  there,  and  the  copy  thereof  prop- 
erly certified  by  him,  so  as  to  make  it  admissible  under  21 
Vic.  c.  3,  §  7. 

Then  on  the  2d  and  3d  points,  as  to  the  evidence  of  the 
defendant  being  the  prosecutor  on  the  indictment,  and  the 
want  of  probable  cause  and  malice.  The  office  of  prosecutor 
and  Clerk  of  the  Peace  are  quite  distinct.  It  does  not  at 
ail  follow  that  because  the  Clerk  of  the  Peace  prepared  the 
indictment,  opened  the  case,  and  examined  the  witnesses, 
that  the  defendant  was  not  the  prosecutor.     The  original 

8  proceeding     , 
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1861.      proceeding  which  ended  in  the  trial  for  lareeny,  was  insti- 
tuted  by  his  complaint ;  he  acted  in  the  matter  throughout ; 

€^nH^  consulted  with  the  Clerk  of  the  Peace ;  and  procured  the 
MoFFATT.  attendance  of  witnesses.  But  then  he  would  desire  to 
throw  the  responsibility  of  the  indictment  for  larceny  on 
the  Clerk  of  the  Peace.  The  Clerk  was  no  volunteer  in 
the  matter ;  indeed,  it  was  with  reluctance  he  took  charge 
of  it,  and  expressly  recommended  the  defendant  to  put  it 
under  the  direction  of  his  own  counsel.  It  is  very  clear 
that  he  was  fully  cognizant  of  the  nature  of  the  different 
proceedings,  and  cannot  be  presumed  to  have  been  igno- 
rant of  the  advantages  and  disadvantages  attending  the 
indictment  for  larceny.  It  is  clear  that  if  the  bark,  with 
the  stealing  of  which  the  plaintiff  was  charged,  was  never 
the  property  of  the  defendant  at  all,  but  always  the  prop- 
erty of  the  plaintiff  (as  the  jury  have  found) ;  the  charge 
of  fraudulent  appropriation  was  as  unfounded  as  that  of 
larceny.  The  defendant  himself  really  knew  nothing  of 
the  matters  on  which  the  charge  rested,  but  yet  made  the 
complaint  on  his  own  oath,  never  having  at  the  time  seen 
the  article,  or  been  at  either  of  the  places  where  it  wa.s 
said  to  have  been  found. 

As  to  proof  of  malice :  —  there  was  no  necessity  for 
proving  express  malice.  It  is  said  in  Stevens  v.  Midland 
Counties  B.  JR.  Co.  (a) ,  by  both  Alderson  and  Martin^ 
BB.,  that  any  motive  for  the  prosecution,  other  than  the 
simple  one  of  wishing  to  bring  a  guilty  party  to  justice,  is 
a  malicious  motive  in  law.  We  think  that  upon  the  evi- 
dence before  him,  the  learned  Judge  was  right  in  ruling 
that  there  was  a  want  of  probable  cause,  and  sufficient 
evidence  for  the  jury  that  the  defendant  was  the  prose- 
cutor. The  question  of  malice  was  left  to  the  jury ;  and 
the  want  of  probable  cause  was  a  matter  from  which  it 
was  open  to  them  to  infer  malice,  which  inference  would 
be  much  strengthened,  when  the  defendant  did  not  come 
forward  as  a  witness  to  rebut  that  inference,  either  by 
positive  denial,  or  by  stating  what  his  real  motive  was. 
We  see  no  reason,  therefore,  for  disturbing  the  ver- 

(a)  26  Eng.  B.  410;  10  Exch,  862. 

dict> 
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diet,  which  we  think  was  just  and  moderate  as  regards      1861. 
damages.  -— 

Ruledi8cha.^ed(a).       ^^^^' 

yjlf\Jfff  A  'I  "I' 

((I)  See  Abeii  v.  Light,  1  Han.  240;  Alward  v.  Sharp,  Ibid.  286;  Vincent 
r.  West,  Ibid,  290;  Brown  v.  Moore,  2  Pug8.  407;  i^tster  v.  Ferryman,  L. 
A,  4  if.  L.  Cos.  621;  XotM  t.  Telford,  1 X.  5„  4p!p.  Cos.  414;  TToMon  v. 
7aybr,  1  Ban.  102;  J3a9e&«  v.  MaUhewa,  £.  i^.,  2  C.  P.  684. 


WALLACE  and  Another  against  COLEMAN. 

THE  defendant  having  been  arrested  on  mesne  process,  Def^d^t 
had  made  an  application  for  support  under  the  Insol-  arrested  on 
vent  Confined  Debtors'  Act   (1  Bev.  8iaL  c.  124),  and^SfappUed 
been  refused.    He  afterwards  put  in  special  bail,  and  after  under^t!^  in- 
judgment  was  arrested  on  a  ca.  aa.  finJd  Debtors' 

Allen  now  moved  for  the  discharge  of  the  defendant  ^^^^^^^^^^g-^ 
under  §  9  of  the  above  Act.  and  wm  re- ' 

'  fused.    He 

PraseTy  contra.     The  defendant  cannot  avail  himself  of  afterwards 

his  first  imprisonment.     The  creditors  should  have  the  bail,  andafter 

benefit  of  bis  examination  since  his  last  arrest.     [  Wilmot,  wfL^^ar- 

J.    This  is  a  new  imprisonment.     He  has  put  in  special ^^.^^.^^id, 

bail  since  his  first  arrest.     His  circumstances  may  have  n^'^ppj^^^ 

changed  since  that.]  S?cKui 

AUen.  in  reply.     The  defendant  swears  that  he  has  had  J^r  the  ninth 

.         1^.    /»  mi       A  .        Section  of  the 

no  property  since  his  first  arrest.     The  Act  only  requires  Act,  until  he 

the  debtor  to  make  one  application  to  Justices.     He  has  other  appUca- 

complied  with  the  Act.     The  Court  cannot  compel  him  to  justices  since 

make  two  applications.  airlsT'"'^ 

CARTEii,  C.  J.  My  opinion  is,  that  according  to  the 
ooDfttruction  of  the  Act,  the  defendant  should  have  applied 
to  the  Justices  for  relief  since  his  arrest  on  the  ca.  sa. 

Pet*  Curiam^  Application  refused. 
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McKAY  against  CROCKER. 

Piafntiffand   fTlROVER  for  logs  and  timber,  tried   i)efore    Carter, 

each  obtained  JL    C.  J.,  at  the  YorTc  Sittings  in  January  last. 

againfriS/rhe     The  plaintiff  (claimed  the  lumber  as  purchaser  at  Sher- 

LecutioTon  ^ff'^  sale,   Under  an  execution  issued  upon  a  judgment 

uii(^e"r^whfch''  obtained   by   him   on   a   bond   and   warrant  of  attorney 

le^ldupSn    ^g^'^iost  James  Donelhj,  on  the  2d  July,  1858.     The  exe- 

jumbcrbe-  cution  was  issued  the  same  day,  and  the  Sheriff  levied 
loDflflng  to^,  .-,  ,.         ., 

and5.   The  imder  it  upou  a  quantity  of  spruce  logs  and  pme  timber, 

then  issued  got  out  by  Donelly  and  James  Fowler y  and  then  lying  in 
hfs^judgmen^tithe  Southwest  Branch  of  Miramichi  River.  The  sale 
was^iiver-^^  uudcr  this  execution  took  place  on  the  IGth  October ^  1858  ; 
bothe"xe^c^u-  ^"^  prevlous  to  that,  on  the  13th  August,  another /./a. 
ri^hUn" h/'*  ^'^^^^^^^^  ^^^  ^^®"  placod  in  the  Sheriff's  hands,  issued 
lumber  sold  upon  a  judgment  recovered  by  the  defendant  Crocker, 
by  defendant)  against  DoHclly  and  John  i'Wfer,  prior  to  the  plaintiff's 
piaintifTsexe-judgment.  The  Sheriff  advertised  the  lumber  for  sale 
was^pu  *  under  both  executions  ;  and,  under  the  plaintiff's  execu- 
pufntiff;^and  ^*^°>  ^^^^  (under  protest  by  the  defendant's  attorney)  all 
waf sold  un^^  ^'^^  right  and  interest  of  Donelly  in  the  lumber,  to  satisfy 

der  the  defcn-the  execution,  of  which  the  plaintiff  became  the  purchaser ; 
dant's  execu-  '  x-  i  » 

tion»  and  pur- and  immediately  afterwards  sold,  under  the  defendant's 

chased  by 

him.  The  de- execution,  all  the  right  and  title  of  Donelly  in  the  lumber, 

ing  taken  pos-  of  which  the  defendant  became  the  purchaser. 

whoio°of  the^      The  lumber  was  got  out  by  James  Fowler  and  Donelly, 

Hehi^fn  an     Under  an  agreement  that  each  should  furnish  half  the  sup- 

v^rtoouKhT  P'^^^  ^^^  wages  required,  but  there  was  no  particular 

bythepiaintiffaorreement  as  to  the  division  of  the  lumber.  Fowler  stated 
luiamstbim, —  ^ 

that  he  had  a  that  the  lumber  was  got  out  for  the  defendant,  under  an 

that  the  plain- agreement ;   that  the  defendant  furnished   the   principal 

against  Swas  purt  of  the  supplies  for  it, — about  £600, —  and  that  Donelly 
obtained  by 

fraud,  and,  consequently,  that  he  obtained  no  title  to  the  lumber,  by  the  purchase  under 
tlie  execution. 

Sawing  up  logs  which  the  defendant  owns  as  tenant  in  common  with  the  plaintiff,  and 
mixing  the  deals  with  other  lumber  belonging  lo  the  defendant,  so  that  the  plaintiff  cannot 
identify  his  property,  amounts  to  a  destruction  of  the  common  property,  for  which  the 
plaintiff  may  maintain  trover.  Ouasrey  whether  the  mere  shipping  of  square  timber  by  one 
tenant  in  common,  and  sending  it  out  of  the  country  for  the  purpose  of  sale,  amounts  to  a 
conversion. 


only 
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ouly  furnished  £200;  and  that  he  {Fowler)  delivered  the      1861. 

lumber  to   the   defendant   at  the   Southwest  Miramichi    

boom.  The  lumber  was  brought  down  to  the  boom  by  against 
the  plaintiff,  and  was  taken  out  of  his  possession  there,  Gbockrii. 
against  his  consent,  by  men  in  the  defendant's  employe 
who  took  it  to  the  defendant's  mill,  where  the  logs  were 
Bawn  into  deals,  and  mixed  with  a  large  quantity  of  other 
deals  belonging  to  the  defendant,  which,  during  the  season, 
were  from  time  to  time  shipped  to  England,  It  did  not 
appear  what  the  defendant  had  done  with  the  pine  timber. 
The  defendant  offered  evidence  to  shew  that  the  plaintiff's 
judgment  against  Donelly  was  fraudulent  and  collusive; 
and,  consequently,  that  he  claiming  as  a  purchaser  under 
the  execution,  acquired  no  title  to  the  lumber,  as  against  a 
bona  fide  creditor  of  Donelly.  The  learned  Chief  Justice 
rejected  the  evidence ;  being  of  opinion  that  the  validity 
of  the  judgment  could  not  be  inquired  into  at  Nisi  Priua. 
la  charging  the  jury,  His  Honor  said,  that  by  the  agree- 
ment under  which  Fowler  and  Donelly  made  the  lumber, 
they  became  tenants  in  common  of  it,  and  each  had  an 
interest  in  proportion  to  the  supplies  furnished,  of  which 
it  appeared  Donelly  had  furnished  one  quarter.  That  by 
what  took  place  afterwards,  between  Fowler  and  the  defen- 
dant, the  latter  became  the  owner  of  Fowler's  interest  in 
the  lumber;  and  by  the  purchase  under  the  execution, 
the  plaintiff  became  the  owner  of  DoneUy's  interest.  The 
plaintiff  and  defendant  therefore  became  owners,  as  ten- 
ants in  common,  of  all  the  lumber,  and  each  would  have  a 
right  to  the  possession  of  it,  and  a  refusal  by  one  to  give 
up  the  possession  to  the  other,  would  not  amount  to  a 
conversion,  or  render  the  party  refusing,  liable  to  an 
action  ol^  trover  at  the  suit  of  his  co-tenant.  But  there 
might  be  such  a  dealing  with  joint  property  as,  between 
tenants  in  common,  would  amount  to  a  conversion.  As 
regarded  the  pine  timber,  he  thought  there  was  no  evi- 
dence of  conversion,  because  it  did  not  appear  that  the 
defendant  had  sold  it,  or  done  anything  with  it,  even  if  a 
sale  would  amount  to  a  conversion,  which  he  doubted. 
But,  as  regarded  the  logs,  if  the  defendant  had  them 

sawed 
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1861.      sawed  up,  and  mixed  the  deals  with  other  sawed  lumboFf 
so  that  it  would  be  Impossible  for  the  plaintiff  to  follow 

McElAT 

against  *"^  identify  the  property,  that  would  amount  to  a  conver- 
Cbockbr.  sion,  for  which  the  defendant  would  be  liable  in  this 
action.  As  to  the  damages  :  the  plaintiff  would  be  enti- 
tled to  recover  the  value  of  one  fourth  of  all  the  logs 
made  by  Donelly  and  James  Fowler  jointly,  which  were 
converted  by  the  defendant.  The  jury  found  a  verdict 
for  the  plaintiff  for  £183. 

In  Hilary  term  last,  Johnson^  Q.  C,  obtained  a  rule  nisi 
for  a  new  trial  on  the  following  grounds  :  1.  Misdirection 
of  the  learned  Judge;  2.  Improper  rejection  of  evidence. 
In  Trinity  term  last,  J.  A.  8U*eety  Q.  C,  shewed  cause. 
The  judgment  is  conclusive  until  set  aside.  Moses  v. 
McFarlane  (a),  Imray  v.  Magnay  (6).  To  admit  such 
evidence  as  was  offered,  would  be  putting  it  in  the  power 
of  the  jury  to  say  whether  the  judgment  is  fraudulent  or 
not.  [Parker,  J.,  refers  to  Ghristopherson  v.  Burton  (c) 
and  Remmett  v.  Lawrence  (d).]  No  case  can  be  found 
where  the  validity  of  a  judgment  can  be  attacked  at  Nisi 
Ptius.  Chit,  Cord,  2,  3.  The  proper  course  is  to  apply 
to  the  Court  to  set  the  judgment  aside.  Reed  v.  Jackson 
(c).  As  to  conversion.  Mayhew  v.  Herrich  {/)  decides 
that  though  a  mere  sale  of  a  chattel  by  one  tenant  in  com- 
mon, may  not  amount  to  a  conversion  ;  such  a  disposition 
as  amounts  to  a  destruction  of  it,  will  do  so.  There  was 
ample  evidence  to  justify  the  jury  in  finding  a  conversion. 
It  was  proved  that  the  defendant  had  put  the  property 
beyond  the  plaintiff's  reach.  The  lumber  was  traced  into 
his  boom,  and  it  was  proved  that  all  the  logs  in  his  boom 
were  sawn  up,  and  that  he  shipped  large  quantities  of 
deals  that  season.  The  mixing  up  the  deals  cutYrom  the 
logs,  with  the  plaintiff's  other  lumber,  so  that  it  could  not 
be  distinguished,  was  a  conversion.  DesBrisay  v.  Moo- 
ney  (g).  The  timber  was  traced  into  the  defendant's  pos- 
session, and  he  refused  to  give  any  account  of  it.  [Car- 
Co)  2  Burr.  1005.  (b)  11  M.  &  W.  267.  (c)  8  Exch,  160. 
(rf)  16  C.  B.  1004.             (•)  1  Bast,  355.                    (/)  7  C.  B.  229. 

TER, 
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TER,  C.  J.     You  stopped  there.     Parker,  J.     I  do  not      1861. 

see  how  the  verdict  for  the  timber  can  be  sustaiDcd.    You    

did  not  shew  that  the  timber  was  not  in  the  defendant's     ^^J^ 
boom  at  the  time  of  the  trial.     If  you  had  shewn  that  he    Crocker. 
had  shipped  it  to  England^  I  am  not  sure  that  it  would 
not  have  amounted  to  a  conversion.]    At  all  events,  tliere 
was  a  conversion  of  the  logs. 

Johnsouj  Q.  C,  contra.  The  plaintiff  must  shew  either 
a  general  or  special  property  in  the  lumber,  and  he  cannot 
make  out  property  through  a  fraud.  If  an  action  can  be 
brought  against  a  Sheriff  for  a  false  return  to  an  execution, 
because  a  prior  execution  under  which  he  seized  property 
was  founded  on  a  fraudulent  judgment, — as  the  case  of 
Imray  v.  Magnay  decides,  —  surely  in  an  action  brought 
by  the  party  himself  who  committed  the  fraud,  and  who 
makes  out  his  title  through  the  judgment,  evidence  of  the 
fraud  must  be  admissible.  What  evil  can  result  from 
allowing  evidence  of  the  fraud  to  be  given  at  Nisi  Pritisf 
It  is  not  for  the  purpose  of  shewing  that  the  Court  has 
done  wrong ;  but,  that  the  Court  has  been  deceived.  The 
judgment  may  be  binding  as  between  the  plaintiff  and 
DonelJt/^  but  it  cannot  affect  the  rights  of  third  persons. 
1  Chit.  PL  486.  Fraud  vitiates  everything.  Duchess  of 
Kingston's  case  (a).  In  3  0/iit.  PL  1088,  a  form  of  rep- 
lication is  given  to  a  plea  of  judgment  recovered  against 
an  executor,  that  the  judgment  was  obtained  by  the  fraud 
and  covin  of  the  executor.  WiUiams  v.  Fowler  (b)  is  to 
the  same  effect.  And  in  Shedden  v.  Patrick  (c)  it  was 
held  that  a  decree  of  the  House  of  Lords,  obtained  by  the 
fraudulent  collusion  of  the  parties,  might  be  questioned 
even  in  an  inferior  Court.  No  doubt,  an  application  might 
have  been  made  to  the  Court  to  set  aside  the  plaintiff's 
judgment  on  account  of  the  fraud ;  De  Medina  v.  Grove 
(d) ;  but  the  fraud  may  also  be  pleaded.  Philipson  r, 
JSdrl  ofUgremont  (c). 

2d.   There  was  no  evidence  of  conversion.    There  must 

(«)  2  Smith's  L.  a  424.  (6)  1  Stra.  410, 

{€)  I  Maeq.  H.  L.  Ca.  535;  2S  Eng,  R.  56.  (d)  10  Q.  B,  X52. 

(c)  6  q.  B.  587. 
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1861.      be  a  total  destruction  of  the  subject-matter  of  the  tenancy. 

in  common,  to  enable  one  tenant  in  common  to  maintain 

against  ^rover  against  his  co-tenant.  1  ChiL  PL  179.  Sawing 
Ckockkr,  up  logs,  which  are  the  common  property,  is  not  a  conver- 
sion, because  it  is  not  a  destruction  of  the  property,  but  is 
the  very  purpose  for  which  the  logs  were  got.  One  ten- 
ant in  common  may  attempt  to  sell  the  whole  of  the  joint 
property ;  but,  in  fact,  he  can  only  sell  his  own  share,  and 
cannot  thereby  affect  the  right  of  his  co-tenant,  unless, 
perhaps,  by  a  sale  in  market  overt.  Wiggins  v.  White 
(a).  Heath  v.  Hubbard  (6)  cannot  be  distinguished  from 
this  case*  There,  it  was  held,  that  the  sale  of  the  whole 
of  a  ship  by  one  part  owner,  was  not  equivalent  to  a 
destruction  of  the  subject-matter,  so  as  to  enable  his  co- 
owner  to  maintain  trover  against  him.  [Parker,  J.  The 
ship  was  one  indivisible  article.  You  cannot  apply  the 
same  rule  to  a  quantity  of  logs.  Ritchie,  J.  If  one  ten- 
ant in  common  puts  the  property  in  such  a  position  that 
his  co-tenant  cannot  find  it,  or  exercise  any  ownership 
over  it,  or  do  with  it  what  an  owner  has  a  right  to  do  with 
his  property,  it  is  as  much  a  conversion  as  if  he  had  actu- 
ally destroyed  it.  Parker,  M.  R.  If  what  the  defendant 
did  with  the  logs  in  this  case  does  not  amount  to  a  conver- 
sion, I  do  not  know  what  will.  Wilmot,  J.  It  amounted 
to  a  destruction  of  the  property.  The  plaintiff  could  not 
trace  it.  I  have  no  doubt  about  it.]  This  case  cannot  be 
distinguished  from  DesBriaay  v.  Mooney  (c).  [Parker, 
J.  That  case  does  not  apply.  Ritchie,  J.  The  princi- 
ple is  clear  enough  :  it  is  the  application  of  it  to  particular 
cases  which  creates  the  difficulty.  In  this  case,  the  mere 
act  of  the  defendant  taking  the  logs  into  his  pond,  or  saw- 
ing them  into  deals,  and  piling  them  in  his  yard,  might 
not,  separately,  amount  to  a  conversion,  but  the  whole 
taken  together  would  do  so.  There  was  such  a  mixing 
up  of  the  lumber  here,  that  the  plaintiff  could  not  identify 
it.  As  far  as  he  was  concerned,  it  was  destroyed;  for  it 
was  put  entirely  beyond  his  reach.     In  Mayhew  v.  Her- 

(a)  Bert,  R.  97.  (6)  4  East,  110. 

(c)  2  Men,  58. 

rick 
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.rick  (a),  Maule,  J.,  says,  that  it  does  not  follow  that  no  1861. 

dealing  with  the  property  by  one  of  two  tenants  in  com-  

iDon,  that  does  not  amount  to  a  total  annihilation  of  it,  can  agaimt 

be  a  conversion  as  against  his  co-tenant.]     The  point,  Crockbb- 
what  will  amount  to  conversion,  is  quite  unsettled. 

Cur.  adv.  vulL 

Caster,  C.  J.,  now  delivered  the  judgment  of  the 
Coort.  The  rule  for  a  new  trial  in  this  case  was  granted 
OB  two  grounds :  1st,  on  misdirection,  in  leaving  the  ques- 
tion of  conversion  to  the  jury;  it  being  contended  on 
behalf  of  the  defendant,  that  there  was  no  evidence  of  the 
conversion  of  any  of  the  property  in  dispute  as  between 
the  plaintiff  and  defendant,  they  having  been  shown  to  be 
tenants  in  common.  The  Court  are  of  opinion  that  this 
qoestion  was  properly  submitted  to  the  jury,  and  on  this 
point  we  should  not  have  ordered  a  new  trial,  had  the 
plaintiff  consented  to  a  reduction  of  the  verdict  in  accord- 
ance with  the  direction  given  to  the  jury.  The  2d  ground 
was,  the  rejection  of  evidence  of  fraud  on  the  part  of  the 
plaintiff  in  obtaining  a  judgment  against  one  James  Don- 
tUy.  The  facts  of  the  case  bearing  on  this  point  were 
these :  The  defendant  had  a  judgment  against  John  Fowler  - 
and  James  Dondly^  which  was  signed  July  31,  1857, 
some  time  previous  to  that  of  the  plaintiff  against  Jarnes 
D&ntMyj  July  2,  1858.  The  execution  on  the  plaintiff's 
judgment  was  first  placed  in  the  sheriff's  hands,  and  sub- 
sequently he  received  an  execution  on  the  defendant's 
judgment.  The  property  was  levied  on,  advertised  to  be 
sold  under  both  executions,  and  sold  under  the  plaintiff's 
execution  (such  sale  being  forbidden  by  the  defendant's 
attorney),  and  under  that  sale  the  plaintiff  became  the 
purchaser.  A  sale  of  all  right  and  title  of  John  Fowler 
and  James  Donelly  in  the  same  property  was  then  made 
under  the  defendant's  execution,  at  which  the  defendant 
became  the  purchaser. 

It  is  contended  for  the  defendant  that  he  had  a  right',  as 
a  creditor  of  James  Donelly ^  to  show  fraud  in  the  obtain- 

(a)  7  C.  B.  248. 
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1861.      ing  of  the  judgment  by  the  plaintiff;  that  if  such  frau(l 

; —    were  established,  the  plaintiff's  judgment  and  execution 

agaimtt     would  be  void,  the  sale  to  him  would  convey  no  title  to 
c:Rf>cKER.    the  property,  and  then  by  the  subsequent  sale  under  the 
defendant's  execution,  he  the  defendant  became  the  pur- 
chaser and  acquired  the  right  to  the  property  in  question. 

Now,  it  would  seem  from  the  case  of  Imray  v.  Magnay 
(a),  that  had  there  been  no  sale  under  the  defendant's 
execution,  or  purchase  by  him  at  such  sale,  and  the  Sheriff 
having  exhausted  the  property  in  satisfaction  of  the  plain- 
tiff's execution,  had  returned  '^ Nulla  Bona"^  to  the  defen- 
dant's execution,  the  defendant,  had  he  sued  the  Sheriff  for 
a  false  return,  might  have  shown  fraud  as  against  creditors 
in  the  plaintiff's  judgment,  and  on  proving  puch  fraud,  have 
recovered  against  the  Sheriff,  if  he  had  notice  of  the  fraud. 
Some  doubt  as  to  the  full  doctrine  of  this  case  as  regards 
the  liability  of  the  Sheriff,  is  expressed  by  Lord  Campbell 
in  the  subsequent  case  of  Remmett  v.  Lawrence  {b);  hut 
the  right  of  a  creditor,  having  a  subsequent  execution,  to 
impeach  a  judgment  on  which  a  previous  executioi^  was 
issued,  as  fraudulent  against  creditors,  seems  pretty  clearly 
established  by  both  cases.  This  being  so,  supposing  the 
*  defendant  could  show  that  the  plaintiff's  judgment  and 
execution  were  thus  void,  and  he  the  plaintiff,  being  the 
purchaser  under  that  execution,  could  not  derive  a  title  by 
means  of  his  own  fraud  (for  the  case  would  be  different 
had  the  purchase  been  made  by  a  stranger  to  the  fraud), 
what  is  there  to  prevent  the  defendant  from  gaining  u 
title  by  the  subsequent  sale  under  his  execution,  and  thus 
showing  that  the  logs,  &c.,  were  his  property,  and  not  the 
plaintiff's? 

The  case  of  Ohristopherson  v.  Burton  (c)  seems  decisive . 
on  this  point.  It  was  there  held,  that  if  there  be  fraud  as 
against  creditors  in  the  judgment  on  which  the  prior 
execution  issued,  the  Sheriff  is  compellable  to  sell,  or 
seize  and  sell,  under  a  subsequent  writ  founded  on  a  bona 
fide  debt.    And  it  was  said  :  **  The  only  difference  between 

(a)  11  M,  db  W.  267.  (6)  15  Q.  B.  1010. 

(c)  8  Exch,  leo. 

^*  Imray 
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'*  Imray  v.  Magnay  and  the  present  case  is,  that  here  the      1861. 

'*  Sheriff  himself  had  assigned  the  goods  seized  under  the     

* '  prior  execution  to  a  supposed  bona  fide  purchaser,  inno-     again»t 

"  cently  and  in  ignorance  of  the  fraud,  and  that  he  ought    Cro<  kkr. 

''  not  to  invalidate  his  own  grant.     In  other  respects  the 

"  cases  are  the  same.     Here  there  was  sufficient  notice  of 

'*  the  fraud  to  the  Sheriff,  to  oblige  him  to  inquire  into  the 

^'  question  of  fraud  at  his  peril ;  and  there  being  an  ad- 

*'  mitted  fraud,  the  Sheriff  is  responsible.     The  circum- 

'*  stance  that  the  Sheriff  is  therefore  obliged  to  derogate 

'*  from  his  own  grant,  and  reseize  the  goods  in  the  hands 

*'  of  the  grantee,  in  our  opinion  makes  no  difference ;  for 

*'  the  grantee  l)eing  a  party  to  the  fraud,  has  no  right  to 

*'  complain  of  the  reseizure.     It  would  have  been  other- 

*'  wise  if  he  had  been  a  bona  fide  purchaser,  for  he  would 

"  then  have  had  a  good  title." 

If,  therefore,  in  the  case  before  us,  the  defendant  can 
establish  fraud,  the  Sheriff  in  making  the  subsequent  sale 
has  only  done  what  the  law  would  have  compelled  him  to 
do;  and  the  plaintiff  being  in  that  case  a  party  to  the 
fraud,  cannot  complain  of  such  sale. 

On  the  ground  that  the  evidence  of  fraud  ought  to  have 
l>een  admitted,  the  rule  for  a  new  trial  will  be  made 
absolute. 

Rule  absolute. 
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BOTSFORD  against  HAZEN  and  Another. 

(Equity  Appeal,) 

Where  moth- fT^HE  Bill  ill  this  case  was  filed  by  the  plaintiff  as 
er  and  son,  en-     I  ^  t 

tiuedtosepa-  JL    Administrator  with  the  will  annexed,  of  Elizabeth 

and  estates,  Uhipman,  against  the  defendants,  as  executor  and  execu- 
together  In  trix  of  Ward  Chipmariy  Jr.  (the  son  of  Elizabeth  Chip- 
mentf^r^"^^).  ^^  an  account, 

pSJaetTS'^So  1^^-  Of  *^^  ®®^^®  ^f  ^^^  '^^®  William  Hnztm,  and  of  the 
J^"^^^c^e  proceeds  of  lands  sold  by  the  late  Ward  Chipman,  Jr  , 

them  for  flf-    as  administrator  of  such  estate, 
teen  years  pre- 
vious to  the         2d.    An  account  of  the  estate  of  the  said  Wai'd  Chip- 

son,  who  had  man^  Jr.,  and  of  all  monies  received  by  him  in  his  lifetime, 

asThe'con-      ^nd  by  the  defendants  as  his  executor?,  since  his  death  : 

and'adviswof^'^^  of  all  property,  real  and  personal,  and  the  disposition 

J^*Jj™^®^' ^ thereof,  and  the  rents,  profits,  and  proceeds  thereof;  and 

such  period    an  account  of  all  monies  received  by  the  said  Ward  Chip- 
kept  regular  "^  ■'^ 
accounts  of     maUj  and  the  defendant,  Robei^t  F^  Hazen^  or  either  of 

estate  and  in- them,  in   the   lifetime   of  the  said    Ward    Chipman^  as 

that  in  the  ab- <^6nts  or  attornies  of  Elizabeth  Chipman^  deceased,  or 

proof o/i?aud, '^y  *^®  defendants,  since  the  death  of  Ward  Chipman. 

^SSftofl^y     3d.  An  account  of  all  property  held  by  the  said  Ward 

^art  o?t£*     C%2p?«an  in  trust  for  Frederick  Hazen^  deceased,  under  a 

son,  the  next  deed  made  in  1824;  and  of  the  property  sold  under  such 

ofkintothe  m.      sr       ^ 

motBerwere  deed;   with  an  account  of  the  rents  and   profits  arising 

an  account     therefrom,  and  of  what  remained  unsold. 

exTOutora^nd     The  defendants  pleaded  a  plea  in  bar  founded  upon  the 

her^S^for    following  memorandum,  not  under  seal,  made  by  Elizabeth 

Sonspre^ous  Ohipman^  and  delivered  to  the  defendants  as  executors  of 

to  hia  death;    her  SOU  :  — 

thehequeetof 

her  personal  _ 

estate  to  him       ^^Memorandufn,  2Sth  January^  1852.     I  wish  the  bal- 

havinff  be- 

come  void  by  '<  ance  of  rents,  &c.,  derived  from  my  share  in  my  father's 

her  iffetime.    ''  estate,  remaining  in  the  hands  of  my  late  son  at  the  time 

"  of  his  death,  placed  to  my  credit  in  the  accounts  of  my 

«*  son's  estate  ;  and  to  be  subject  to  my  orders,  and  I  hereby 

<«  relinquish  any  claim  whatsoever  that  I  may  have  under 

my 
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"  my  late  husband's  will  for  my  share  of  the  rents  and  prof-      1861 . 

**  its,  or  otherwise,  of  his  father's  estate,  received  by  my  son    

♦*  in  bis  lifetime,  or  in  arrear  at  the  time  of  his  death,  I  am  against 
'*  willing,  and  desire,  that  the  expense  of  supporthig  and  Hazrn. 
**  keeping  up  the  establishment  in  which  my  daughter-in- 
*'  law  and  I  now  reside,  and  all  matters  connected  therewith , 
''  80  long  as  we  reside  there  together,  shall  be  paid  and  de- 
*'  frayed  out  of  the  annual  rents  and  interest  monies  derived 
'*  from  the  estate  of  my  late  husband  and  son,  and  that  the 
•*  balance  of  those  rents  and  interest  monies,  after  deduct- 
*'  ing  such  expenses,  shall  be  equally  divided  between  my 
**said  daughter-in-law  and  myself,  notwithstanding  my 
'*sbare  in  the  same  is  greater  than  hers.  I  direct  that 
**  the  sum  of  £65  be  paid  out  of  my  private  estate  to  my 
**  nephew,  LeBaron  Drury,  being  for  the  amount  expended 
''  by  him  in  certain  alterations  and  additions  to  his  house, 
**over  and  above  the  sums  given  him  by  my  late  son  for 
**  that  purpose ;  and  I  further  direct,  that  the  amount  of 
'*  principal  and  interest  of  the  mortgage  on  his  property, 
''assigned  to  my  son  on  behalf  of  Sir  John  Fitzgerald^ 
''  shall  be  paid  and  dis(;harged  out  of  the  monies  due  me 
'*  by  my  son's  estate  on  account  of  the  rents,  &c.,  received 
*'  by  him  from  my  share  of  my  father  s  estate. 
'*To  the  Executors  of  the  bite  Hon.  Ward  Ghipman. 

'«E.  Chipaian." 

The  plea  was  argued  before  Wilmot^  J.,  by  Wrighl^ 
Adv.-Generul,  and  Jacky  for  the  defendants,  and  by 
Ritchie^  Q.  C,  and  Allen^  for  the  plaintiff.  His  Honor 
held  that  the  plea  was  no  answer  to  the  action  ;  and  the 
parties  having  gone  into  evidence,  the  cause  subsequently 
came  on  for  hearing  before  him.  His  Honor  afterwards 
delivered  the  following  judgment: — 

After  stating  the  substance  of  the  bill,  His  Honor  said, 
that  it  appeared  from  the  defendant's  answer  that  Wm, 
Hazen  died  in  1810,  intestate,  leaving  personal  property 
and  a  large  and  valuable  real  estate  in  St.  John;  that 
administration  was  granted  to  Ward  Ohipman,  Jr.,  and 
Edtcin  Hdzen,  on   the    18th   April,  1814;   that   Edtcin 

Hazen 
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1861.      Hazen  died  in  1815;   that  iu  Aprils  1816,  license  was 

* ^ —    granted  to  Ward  Chipman^  Jr.,  to  sell  such  parts  of  the 

ayiiniit     ^^^^  estate  of  Wm.  Hazen  as  might  be  necessary  for  the 
iiAZKx.     payment  of  debts,  which  were  a  large  amount,  and  that 
portions  of  such  real  estate  were  so  sold,  and  the  money 
received  by  Ward  Chipman^  Jr. 

That  on  the  12th  Noveinber^  1824,  a  paitition  deed  was 
executed  by  all  the  heirs  of  William  Hazen^  or  their  rep- 
resentatives, of  the  greater  part  of  the  estate ;  that  Eliza- 
beth Ghipman^  the  mother  of  Ward  Ghipman^  was  one  of 
the  heirs  of  Wm.  Ilazen;  that  Frederick  Hazen,  one  of  the 
heirs,  being  then  non  compos^  a  portion  of  the  estate  was 
conveyed  by  the  other  heirs  on  the  13th  November,  1824, 
to  Ward  Chipman,  Jr.,  in  trust,  to  maintain  Frederick 
Hazen  out  of  the  proceeds,  and  after  his  death  to  convert 
all  remaining  lands  into  money,  and  divide  it  among  the 
parties  to  the  partition  deed,  first  deducting  reasonable 
expenses. 

Frederick  Hazen  died  on  the  7th  January,  1825. 

Ward  Chipman^  Jr.,  received  rents,  and  sold  portions 
of  the  estate ;  and  with  respect  td  the  share  of  his  mother, 
as  one  of  Fredei'ick  Hazen's  heirs,  he  received  them  as  her 
agent. 

It  also  appeared  by  the  evidence,  that  there  was  a  gen- 
eral feeling  of  satisfaction  among  all  the  heirs  at  the  time 
of  the  partition,  with  the  management  of  the  estate  by 
Ward  Chipman,  Jr.,  the  administrator;  and  that  it  was 
remarked  by  some  of  the  heirs  at  the  time,  that  if  it 
had  not  been  for  his  good  management,  they  would  have 
had  nothing  to  divide  then,  instead  of  which,  they  had 
thousands,  and  that  no  objection  was  ever  heard  to  the 
partition  during  Ward  Ghipman,  Jr.'s  life.  Judge  Bats- 
ford,  who  married  one  of  the  heirs,  states  in  evidence  that 
he  never  heard  anything  against  the  management  of  the 
estate  by  Ward  Chipman,  Jr.,  but  that  the  impression 
among  all  the  heirs,  was  that  he  had  managed  it  the  very 
beat  for  all  of  them.  (Jhaa.  Drury^  whose  mother  was 
one  of  the  daughters  of  Wm.  Hazen,  called  on  the  part 
of  the  complainant,  says,  his  idea  was,  that  at  the  time  of 

the 
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the  partition,  the  Hon.  W.  Hazerts  estate  was  closed,  sub-      IHGl. 
ject  to  the  part   belonging  to  Fredei'kic  Ilazen's  trust 

estate.  againat 

Mr.  Story ^  in  his  Equity  Jurisprudence^  §  1521,  says,  Hazhn. 
as  to  the  Statute  of  Limitations,  *'  Courts  of  Equity  do  not 
*'  act  so  much  in  analogy  to  the  statutes  as  in  obedience  to 
**  them ;  but  a  defence  iMJCuIiar  to  Courts  of  Equity  is  that, 
*' founded  upon  mere  lapse  of  time  and  the  staleness  of  the 
'*  claim,  in  cases  where  no  Statute  of  Limitations  governs 
**  the  case.  In  such  cases,  Courts  of  Equity  act  sometimes 
*'  by  analogy  to  the  law,  and  sometimes  act  upon  their  own 
*'  inherent  doctrine  of  discouraging,  for  the  peace  of  society , 
* '  antiquated  demands^  by  refusing  to  interfere  where  there 
"has  been  gross  laches  in  prosecuting  rights,  or  long  and 
"unreasonable  acquiescence  in  the  assertion  of  adverse 
"rights."  With  what  force  do  these  rules  apply  to  the 
present  case,  where  direct  proof  has  been  given  of  the 
perfect  satisfaction  and  acquiescence  of  all  the  parties 
concerned  in  the  partition,  for  upwards  of  twenty-seven 
years?  Being  governed  by  these  principles,  and  with 
such  evidence  before  me,  I  cannot  disturb  the  partition 
deed,  nor  can  I  go  behind  it  to  call  for  an  account  of  the 
prior  proceedings  of  the  administrator,  under  the  license 
to  sell  real  estate,  or  otherwise.  This  part  of  the  prayer 
of  the  Bill,  therefore,  cannot  be  complied  with. 

2.  The  Bill  prays  for  an  account  of  the  estate  and 
cfiecta  of  Ward  Chipman^  Sen.,  received  by  Ward  Chip- 
man^  Jr.,  in  his  lifetime,  as  the  agent  or  attorney  of  his 
mother,  Elizabeth  Chipman  ;  and  by  the  said  Ward  Chip- 
nutn^  Jr.,  and  Robert  F,  Ilazen^  as  agents  or  attornies  in 
the  lifetime  of  the  said  Ward  Chipman ^  Jr.,  of  the  said 
Elizabeth  Chipman. 

Ward  Chipman^  Sen., died  9i\i  February ^  1824,  leaving  a 
will  dated  11th  Feb^main/y  1822,  whereby  he  gave,  devised, 
and  bequeathed  to  his  wife  {Elizabeth  Chipman) y  for  and 
daring  the  term  of  her  natural  life,  one  half  of  all  interest ^ 
dividends^  renls^  profits^  and  othei*  issues  that  might  arise, 
acerue,  or  become  due  or  payable  from  time  to  time  after 
his  decease,  for,  from,  or  upon  any  leases,  bondsy  mortga- 

gesy 
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1861.      gesj  or  other  deeds  or  securities  of  any  nature  or  descrip- 

tion  whatsoever,  or  from,  for,  or  upon  any  rights,  shares, 

agairut  ^^  interest  of  any  nature  or  kind  whatsoever,  in  any  banks 
Hazkn.  or  other  coi'porate  funds,  or  stock  of  any  description  what- 
soever, of  which  he  might  be  possessed,  or  to  which  he 
might  be  entitled  at  the  time  of  his  decease,  in  any  place 
or  country  whatsoever ;  to  be  at  her  sole  disposal,  for  and 
during  the  term  of  her  natural  life  as  aforesaid.  Sthly,  he 
gave,  devised,  and  bequeathed  to  his  said  wife,  for  and 
during  the  term  of  her  natural  life  as  aforesaid,  the  rents, 
issues,  profits,  interest,  use,  benefit,  and  enjoyment  of 
one  equal  moiety  or  half  part  of  all  his  estate,  real,  perso- 
nal, and  mixed,  of  what  nature  or  kind  soever,  not  there- 
inbefore given  and  disposed  of,  and  of  which  he  might  be 
seized  and  possessed  :  the  whole  of  the  same  rents,  issues, 
profits,  and  interest,  in  two  equal  parts  to  be  divided,  in 
lieu  and  satisfaction  of  her  dower.  9th!y,  he  gave,  de- 
vised, and  bequeathed  to  his  son  {Ward  Chipman^  Jr.) 
all  the  rest  and  residue  of  his  said  estate,  real,  personal, 
and  mixed,  of  what  nature  and  kind  soever  and  whereso- 
ever, and  the  reversion  and  reversions,  remainder  and 
remainders  thereof,  and  every  part  and  parcel  thereof,  to 
his  heirs  and  assigns  for  ever,  and  appointed  the  said 
Ward  Chipman  sole  executor. 

The  following  memorandum  was  enclosed  in  the  will, 
in  the  handwriting  of  Ward  Chipman^  Sen.,  indorsed  by 
Ward  Chipman^  Jr. : — 

<<Memo.  of  my  father's  income,  11th  February ^  1822, 
"  enclosed  in  his  will : — 

«<  One  moiety  of  rents,  &c.,  of  Mill  lease, 

and  lots  adjoining,  when  all  rented,  £200  00  00 

^<  From  sales  and  leases  of  lots  secured  by 

bond  and  mortgage,  114  10     9| 

*«  From  bonds  and  mortgages  assigned  by 

Ward  Chipman,  Jr.,  71  16     4S 

*'  From  20  shares  in  N.  B.  Bank,  60  00  00 

**  From  6  per  cent,  stock  U.  S.  $8,500,  127  10  00 

*<From 
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''  From  100  shares  in  B.  A.  Mill  Corpora^-  1861. 

tion,  $2,600,  £39  00  00 


BOTOOBD 

against 


%     I     £612  17     2^      HAZ»f. 

**  One  moiety,        £306    8     7 
"Widow's  pension  if  obtained,  say  £40  ster.,    44    8     9 


£350  17     4 


''Use  of  furniture,  &c.    Moiety  of  income  from  future 
sales,  leases,  Ac.     Shares  of  paternal  estate." 


«< 


It  further  appeared,  that  Ward  Chipman^  Jr.,  took  the 
entire  control  and  management  of  the  said  estate,  real  and 
personal,  and  also  acted  as  confidential  agent  and  adviser 
of  his  mother  in  all  matters  connected  with  her  property 
and  affiiirs,  of  every  nature  and  description ;  that  he  col- 
lected money  due  the  estate,  and  made  sales  of  real  prop- 
erty, and  deeds  were  signed  by  himself  and  wife,  and 
mother,  and  the  money  received  by  him  as  devisee ;  and 
that  he  received  rents,  interest,  and  dividends  due  the 
estate ;  that  R.  F.  Hazen  was  for  twenty  years  employed 
by  him,  as  a  sort  of  general  agent,  to  collect  rents,  and  tran- 
sact other  business  of  the  estate  of  the  late  William  HazeUy 
under  Ward  ChipmarCs  immediate  directions  from  tune  to 
time ;  and  the  said  JR.  F.  Hazen  had  the  management  of  the 
monetary  and  proprietary  affairs  and  business  of  the  said 
Elizabdh  ChipfnaUf  only  as  her  confidential  agent,  acting 
under  her  own  instructions.     That  up  to  the  death  of 
Ward  Ghipmauj  Jr.,  all  affurs  and  business  of  the  said 
trust  estate  were  managed  by  him  and  B.  F.  Hdzeny  as  his 
agent,  who  also  attended  to  some  of  the  private  affairs  of 
Ward  OhipmaUf  Jr.,  and  collected  rents  for  the  said  Miz- 
abeth  Oh^maUy  and  looked  afLer  and  managed  her  prop- 
erty, under  her  immediate  supervision  and  directions,  from 
time  to  time ;  that  Ward  Chipman^  Jt.^  died  29th  Nbvemr- 
beTf  1851,  leaving  a  will,  dated  5th  June,  1851,  authoriz- 
ing his  executors,  if  necessary  for  payment  of  debts,  to 
sett  »  suffideot  part  of  his  real  estate,  <<  any  such  sale,  if 
5  <<  made 
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affoingt 
Hazkn. 


^<  made  in  the  lifetime  of  his  mother  and  ivife,  to  be  with 
''  their  concurrence,  or  that  of  the  survivor  of  them  " ;  and 
after  giving  them  for  their  lives,  certain  specified  personal 
property,  proceeds  as  follows :  — 

*'I  give  and  devise  to  my  said  dear  mother  and  wife, 
"for  the  term  of  their  natural  lives,  and  the  life  of  the 
*' survivor  of  them,  the  rents,  issues,  and  profits,  use,  ben- 
"efit,  and  enjoyment  of  all  my  real  and  personal  estate, 
"  whatsoever  and  wheresoever,  not  hereinbefore  disposed 
"of,  to  be  divided  between  them,  during  their  joint  lives, 
"and  the  whole  to  go  to  the  survivor,  during  her  life  :  this 
"  devise  to  my  said  dear  wife,  being  in  lieu  of  her  dower ; 
"with  power  to  my  said  mother  and  wife,  during  their 
^*  joint  lives,  and  to  the  survivor  during  her  life,  to  devise 
"  and  lease  any  part  or  parcel  of  my  lands  and  real  estate, 
"  to  any  person  or  persons,  for  any  time  or  times  not 
"  exceeding  twenty-one  years,  with  remainder  to  Robert 
"i^.  Hazen^  subject  to  the  debts  and  legacies  in  the 
"  said  will  and  codicils  :  and  to  Robert  F.  Ilazen,  all  the 
"  real  and  personal  estate,  which  I  may  hold  in  trust  for 
"any  purpose  whatever,  subject  to  the  several  and  respec- 
"  tive  trusts  on  which  the  same  may  be  held." 
-  Mrs.  Elizabeth  Chipman  made  her  will  on  the  28th 
May^  1848,  whereby  she  gave,  devised,  and  bequeathed 
all  the  lands  and  tenements  whatsoever,  whereof  she  might 
die  seized,  to  her  son  Ward  Chipman^  for  the  term  of  his 
life,  subject  to  £50  a  year  to  Mrs.  Smith;  and  after  his 
death  the  remainder  to  Mrs .  Smith .  To  each  of  her  brothers 
and  sisters  £100,  and  to  her  nephew  Robert  F,  Hazen  £100, 
out  of  her  personal  estate,  in  token  of  her  afiection  for 
him,  and  of  her  sense  of  his  imiform  kind  attention  to  her 
and  her  afikirs.  She  then  gave  the  residue  of  her  personal 
estate  to  her  son^  and  appointed  him  sole  executor.  Miz^ 
abeth  C/iipmandieA  on  the  18th  Mat/y  1852,  without  alter- 
ing or  revoking  her  will. 

It  appeared  by  the  answer  of  the  defendant  Robert  F. 
Hdzeriy  which  was  read  in  evidence^,  that  he  had  no  knowl- 
edge or  means  of  information,  as.  to  how  much,  or  what 
description  of  personal  estate  of  said  Ward  Ohipman^  Sen., 
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came  to  the  possession  of  Ward  Ohipman,  Jr. ,  further  than      1861 . 

can  be  ascertained  from  two  papers  or  writings  (H  and  (7),    

found  by  B.  F.  Hazen  since  the  decease  of  said  Ward  against 
CAtpTTuin,  Jr.,  among  the  papers,  and  in  the  handwriting  h>zkn. 
of  the  said  Ward  Ghipman^  Jr.  The  paper  \8,  indorsed 
by  Ward  Ghipman^  Jr.,  ''List  of  Bonds,  Leases,  &c., 
*'  belonging  to  my  Father's  Estate  at  his  decease,"  after 
setting  out  various  items  amounting  to  £350  2^^.  3eZ.,  says  : 
''  Statement  of  income  from  my  Father's  estate,  not  liable 
*<  to  variation,  in  ace.  given  to  my  mother." 

'^  Annual  income  at  his  death,  as  on  other  side,  £350." 

The  Exhibit  G  is  headed  :  *^  Statement  of  income  aris- 
*'  ing  from  my  father's  estate,  in  order  to  account  with  my 
*«  mother  for  her  moiety  thereof." 

This  paper  begins  with  a  statement  for  the  year  ending  1st 
May  J 1825,  £349  98. 2d.,  and  shows  the  amount  of  his  moth- 
er's share  each  succeeding  year  up  to  1st  May^  1835,  vary- 
ing from  £237  10^.  Od.  to  £374  10^.  0(2.,  and  is  indorsed  in 
the  handwriting  of  Ward  Ghipman,  Jr.,  *«  Statement  of  my 
^'  mother's  income^  May,  1825-May,  1826,"  and  so  on  to 
Mayj  1834.  The  answer  further  states  that  Mrs.  Eliza-- 
beih  Ghipman  was  about  eighty-four  years  of  age  when 
Ward  Ghipman^  Jr.,  died,  and  admits  that  the  legacy  in 
her  will  became  lapsed  by  his  death,  and  that  her  right 
and  interest  in  her  personal  estate  vested  in  her  next  of 
kin. 

It  appeared  in  evidence,  from  the  depositions,  that  Mrs. 
Chipman  lived  in  the  family  with  her  son,  from  the  death 
of  her  husband  in  1824 ;  and  from  the  evidence  of  one  of 
the  defendants,  Jf2.  F.  Hazen,  that  she  and  her  son  always 
lived  on  the  very  best  of  terms ;  that  there  was  nothing 
either  could  want  or  wish,  but  was  done  by  them  for  each 
other ;  they  had  an  equally  high  opinion  of  each  other ;  whai 
teas  his  teas  hers,  and  /lers  uxis  his;  and  she  frequently  said 
tbe/amily  was  very  expensive,  and  they  had  btU  one  common 
parse.  When  she  asked  for  money  during  his  absence, 
ahe  used  to  say  she  did  not  want  to  get  more  than  was 
necesMry,  because  she  did  not  wish  to  trespass  on  his 
JimdSf  aa  his  expenses  were  very  heavy ;  that  the  expenses 
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1861.     of  the  establishment  were  not  less  than  £1,500  to  £2,000 

a  year ;  that  the  money  he  {E.  F.  Haaen)  collected  for 

ogaingt  ^^^^  ^^  g*^®  *^  Ward  Ghipman^  Jr. ;  that  she  used  every- 
HAZKif.  thing  in  the  establishment  that  she  required;  and  that 
they  mutually  consulted  eaxh  other  as  to  expenses.  That 
she  was  a  woman  of  good  information,  judgment,  and 
memory,  and  strong  sense,  and  understood  her  own  rights 
and  property  most  thoroughly^  and  again  and  again  said 
that  she  and  her  son  had  but  one  purse.  That  after  1828 
the  witness  was  employed  in  collecting  rents,  and  in  Jan- 
uary in  each  year,  to  make  up  Ward  Chipmany  Jr.'s  ac- 
counts ;  and  by  his  directions  witness  made  up  separate 
accounts  of  his  own  rights,  ^  the  Hazen  estate,  —  the 
Fitzgerald  estate, — and  his  mother's, — and  any  balance  due 
to  the  several  estates,  Ward  Chipman^  Jr.,  transferred  to 
account  of  these  different  estates  in  his  books;  that  no 
transfer  had  been  made  to  his  mother's  account  for  several 
years ;  that  between  1834  and  1838  he  ceased  making  any 
charge  against  his  mother,  or  giving  her  any  credit ;  that 
Ward  Ohipman^  Jr.,  was  so  particular  aoout  accounts,  that 
had  he  intended  accounts  to  be  kept,  he  would  have  kept 
them,  or  left  materials  from  which  they  could  be  made  up. 
Judge  Botsfordy  in  his  evidence,  says,  that  the  mother  and 
son  were  much  attached  to  each  other  ^  and  that  whatever  he 
did  tJfHts  right  in  her  eyes;  she  had  perfect  confidence  in 
him.  That  he  was  a  very  particular  man,  and  very  correct 
as  regards  money  matters ;  a  man  of  strict  principle  and 
sterling  integrity ^  and  always  acted  as  the  confidential  and 
legal  adviser  of  his  mother. 

The  witness,  Hdmesj  who  had  lived  in  the  family  j»ince 
1819,  as  principal  male  servant,  says  that  all  the  disburse- 
ments for  household  expenses  were  made  by  Ward  Ohip^ 
mant  Jr.,  when  at  home;  that  there  uxis  no  distinction 
m/ade  between  his  mother's  expenses,  and  others  of  the  fam- 
ily; that  Ward  Ohipman,  Jr.,  was  two  or  three  times 
absent  in  England^ — once  for  two  years, — and  the  house 
was  kept  up  the  same  as  when  he  was  at  home. 

Mrs.  Smithy  who  had  been  brought  up  in  the  fiimily, 
as  an  adopted  daughter  of  Mizabeth  Ohipmany  states 
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io  her  eTidence,  that  Mrs.  Ohipman  and  her  son  lived  in      1861. 

common,  and  she  had  heard  her  say.  that  she  and  her  son    

had  one  eammon  purse.  They  were  remarkably  attached  against 
to  each  other ;  there  could  not  be  more  unity  between  (hem.  Hazen. 
He  continually  referred  to  her  on  all  occasions ;  he  had  a 
high  opinion  of  Aer  judgment  and  was  guided  by  her,  and 
they  were  in  the  habit  of  consUmdy  consulting  together^ 
and  witness  did  not  know  of  one  single  difference  between 
Ihem^  or  the  slighted  shade  of  it.  Ward  Ohipman^  Jr., 
and  hb  wife  were  absent  nearly  two  years  in  England^ 
after  witness  married  iu  1828,  and  during  that  time  wit- 
ness and  her  husband  lived  with  Mizabeth  Ohipman^  who 
had  charge  of  the  establishment,  and  paid  all  expenses ; 
that  she  understood  accounts^  was  cUar-headed^  very  intd- 
ligenty  and  capable  of  understanding  her  rights. 

Mr.  ff.  B.  Smith  confirms  this  testimony;  and  the 
witoeases  called  by  the  complainant  state  that  Elizabeth 
Ckipman  was  a  strong-minded  old  lady,  and  had  an 
opinion  of  her  own ;  and  Mrs.  Charles  Drury  says  she 
has  frequently  heard  her  giving  an  opinion  on  money  mat- 
ters, which  was  looked  up  to  by  all  the  members  of  the 
family,  as  well  as  her  son,  and  that  she  had  not  the  least 
doubt  it  was  the  greatest  wish  and  ambition  of  the  Vhief^s 
life  to  make  her  happy  and  eomfortabUi  and  that  she  had 
all  riie  wished. 

Mr.  Drury  also  states  that  Elizaibeth  Ohipman  was 
a  strong-minded  woman^  and  if  she  wanted  information 
about  her  property,  she  was  quite  capable  of  understand- 
ing  an  answer. 

Ward  Ohipman  Drury  says  that  he  was  in  the  habit  of 
making  entries  in  Ward  Ohipman^  Jr.'s  Day-Book  under 
his  direction,  and  that  from  1836,  the  entries  against  his 
mother  were  discontinued ;  that  after  her  son's  resignation 
of  office,  Mrs.  Ohipman  spoke  of  the  general  necessity  of 
using  economy,  and  he  thought  that  related  principally,  to 
presents  she  had  been  in  the  habit  of  making  to  nephews 
and  nieces,  and  he  believed  she  actually  made  a  difference 
in  that  respect,  from  that  time. 

On  this  state  of  fiusts,  it  has  been  contended  on  behalf 
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1861.      of  the  complainants,  that  the  defendants,  as  personal  rep- 

resentatives  of  Ward  Ghipman^  Jr.,  should  be  decreed  to 

against  account,  for  all  monies  received  by  him,  on  account  of  his 
Hazkn.  mother's  share,  under  her  husband's  will ;  and  it  has  been 
argued  that  viewing  Ward  Ohipman^  Jr.,  either  as  trustee 
or  agent,  he  ought  not,  as  such,  to  appropriate  any  part  of 
the  trust  funds,  and  should  be  at  all  times  prepared  to 
account  for  all  monies  received  or  paid  on  his  mother's 
account ;  and  that  if  she  intended  to  bestow  upon  her  son, 
any  portion  of  her  money,  it  should  have  been  done  by 
actual  delivery,  or  by  deed  of  gift  under  seal ;  that  view- 
ing them  in  the  relation  of  trustee  and  cestui  que  trusty  a 
Court  of  Equity  would  closely  watch  all  their  dealings ; 
and  that  lapse  of  time  was  no  bar,  unless  Elizabeth  Chip^ 
man  was  informed  as  to  her  rights,  and  that  in  this  case, 
it  did  not  appear  she  had  been  so  informed. 

A  great  number  of  authorities  have  been  cited,  relating 
to  trusts,  and  the  duties  and  liabilities  of  trustees ;  and 
also  relating  to  the  duties  of  agents ;  but  as  there  is  no 
case  which,  in  its  circumstances,  is  even  analogous  to  the 
present,  I  am  compelled  to  decide  upon  general  principles 
of  Equity. 

It  is  a  rule,  says  Mr.  Maddoxj  founded  on  principles  of 
public  policy,  that  parties  shall  not,  by  neglecting  to  bring 
forward  their  demands,  subject  others  to  insuperable  difiB- 
culties.  The  very  forbearing  to  make  a  demand,  is  consid- 
wed  as  affording  a  presumption,  either  that  the  claimant  is 
conscious  it  was  satisfied,  or  intended  to  relinquish  it. 
Pickering  v.  Ld.  Stamford  (a) ;  Deloraine  v.  Browne  {b) ; 
and  per  Lord  Camdeuy  in  Smith  v.  Clay  (c),  **  A  Court 
^^of  Equity,  which  is  never  active  in  relief  against  con- 
<'  science  or  public  convenience,  has  always  refused  its  aid 
^<  to  stale  demands,  where  the  party  has  slept  upon  his 
'*  rights,  and  acquiesced  for  a  great  length  of  time." 

As  between  Ward  Chipman,  Jr.,  and  JElizabetli  Chip-- 
man^  there  may  have  been  the  relation  of  principal  and 
agent,   there  may  have  been  the  relation  of  attorney 

(a)  2  Ve9.  Jr.  280, 662.  (6)  8  Bro.  C.  C.  688.  (c)  Amb.  64&, 
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and  clieDt,  and  there  may  have  been  the  relation  of  trustee      1861. 

and  cestui  que  trust;  but  there  was  another  relation  which    

I  cannot  overlook,  one  of  the  most  endearing  unity,  —  a  agmifut 
widowed  mother  and  an  only  son,  each  living  for,  as  well  Hazkn. 
as  icith  the  other,  having  one  heai-t,  one  mind,  and  one 
purse.  Here  was  a  natural  relation,  which  so  entirely 
pervaded  and  controlled  all  the  legal  relations  subsisting 
between  them,  as  to  make  the  agent  the  principal,  the 
attorney  the  client,  and  the  trustee  the  cestui  que  trust. 

It  is  manifest  that  Elizabeth  Chipman  was  a  woman  of 
great  intelligence,  and  capable  of  understanding  her  perso-- 
nal  rights.  To  advance  her  son's  interests,  appeared  to  be 
the  principal  object  of  her  life.  That  son,  at  the  head  of  the 
Justiciary,  of  sterling  integrity,  correct  business  habits,  and 
doubtless,  well  knowing  his  duties  and  liabilities  as  trus- 
tee, during  his  whole  life,  manifested  the  character  of  a 
dutiful  and  affectionate  son ;  and  yet,  with  the  evidence 
before  us  of  such  a  hallowed  relation,  it  is  contended  that 
such  a  son,  in  all  his  dealings  with  such  a  mother,  should 
have  kept  her  **  at  arms'  length."  I  cannot  say  so  : 
those  whom  God  and  nature  had  so  joined  together,  I  will 
not  now  say  should  have  been  kept  asunder.  When 
Elizabeth  Qhipman  had  so  repeatedly  declared  that  she 
and  her  son  had  but  one  purse,  I  cannot  now,  on  behalf  of 
her  personal  representatives,  say  they  had  tvx>. 

It  would  not  be  right,  and  therefore  would  not  be  equi- 
table, after  Elizabeth  Chipman  had  for  so  long  a  time, 
by  her  acts  as  well  as  by  her  declarations,  induced  her 
son  to  believe  that  they  had  but  one  common  purse^  and 
that  therefore  no  account  and  vouchers  would  be  neces-  . 
sary«  and  after  they  are  both  dead,  for  the  personal  repre- 
sentative of  the  mother  to  break  up  that  unity,  and  to  treat 
so  long  an  acquiescence  as  of  no  value,  because  they  have 
not,  year  by  year,  ratified  the  tributes  of  natural  love,  by 
the  cold  formality  of  a  deed  of  gift  under  seal ;  or  because 
the  son  had  not  manifested  a  suspicion  of  his  mother,  by 
requesting  a  formal  written  release. 

Bad  Mrs.  Chipman  kept  a  particular  account  of  her 
ineome  and  expenditure,  and  by  strict  economy  effected  a 
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1861.     saying  year  by  year,  who  can  doubt  on  the  evidence,  that 

she  would  have  considered  such  an  accumulation,  as  so 

against  o^uch  saved  for  her  son  ?  There  was  no  reason  why  she 
Hazsn.  should  economize  her  expenditure  after  his  resignation  of 
office,  as  shown  in  evidence,  unless  with  a  view  of  increas- 
ing his  income  out  of  her  savings.  The  gift  to  her  son  of 
her  personal  property,  by  the  terms  of  her  will,  shews  what 
her  intention  was  in  1848,  when  that  will  was  made,  and  is, 
to  my  mind,  strongly  confirmatory  of  her  acquiescence,  both 
prior  and  subsequent  to  that  time,  in  his  appropriation  of  her 
funds.  There  can  be  no  doubt  that  as  Elizaheth  Ohipman 
executed  tiie  deeds  from  time  to  time,  she  was  well  advised 
as  to  the  proceeds  of  the  sales ;  and  as  she  knew  that  her 
interest  in  the  property  so  sold,  was  for  one  half  the  rents 
and  profits  during  her  life,  it  was  very  natural  for  her  to 
acquiesce  in  such  sales,  in  order  that  her  son  might  antici- 
pate his  reversion,  and  be  the  better  prepared  to  defray 
the  expenses  of  the  establishment,  in  which  they  were  alike 
interested. 

There  are  laws  of  nature  applicable  to  such  relations  as 
these,  which  cannot  with  justice  be  disregarded,  and  which 
are  not  the  less  influential,  because  they  are  too  refined  to 
be  engrossed  on  the  pages  of  a  statute-book ;  and  I  should 
do  violence  to  those  laws,  were  I  to  comply  with  the  prayer 
of  the  complainant's  bill,  under  this  division  of  the  case. 

With  regard  to  an  account  of  the  trust  estate  of  the  late 
Frederick  Hazen^  it  cannot  be  now  decreed,  for  want  of 
parties;  but  I  will  allow  the  complainant's  solicitor  to 
amend  the  Bill  in  this  respect,  if  he  should  consider  it 
advisable  so  to  do. 

I  will  decree  an  account  to  be  taken,  of  all  monies 
received  by  the  defendants,  or  either  of  them,  on  account 
of  Elizabeth  Ohipmant  since  the  death  of  Ward  Chip- 
man^  Jr. 

The  plaintiff  appealed  from  this  decree,  and  the  appeal 
was  argued  in  Trinity  term  last,  before  Carter^  C.  J.,  N. 
Parker^  M,  R.,  and  Wilmot^  J.,  by 

JDuf  and  Allen^  for  the  plaintiff. 
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The  first  question  is,  whether  Ward  Ohipman  was  an     1861. 

AccouutiDg  party.     If  he  was,  these  defendants,  as  bis    

executors,  are  also  liable  to  account.  It  is  not  disputed  against 
that  Mrs.  Chipman  could  make  a  gift  to,  or  enter  into  an  Ba%w». 
arrangement  with,  her  son,  respecting  her  property;  but 
owing  to  the  peculiar  fiduciary  relationship  existing  be- 
tween them,  any  transactions  relating  to  the  accounts  of 
the  estate,  will  be  iuvestigated  with  the  strictest  scrutiny, 
and  the  burthen  of  shewing,  that  Mrs.  Chipman  had  full 
knowledge  of  the  state  of  the  accounts,  and  that  Ward 
Vhiptnan  had  not  taken  any  advantage  of  his  knowledge 
or  position,  is  thrown  on  the  defendants.  8tory*s  Eq.  Jur. 
§§  218,  310,  315.  Benson  v.  Heathom  (a).  An  admin- 
istrator is  a  trustee  for  the  parties  interested  in  the  assets. 
The  partition  of  the  real  estate  of  Wm.  Hazen  in  1824  is 
not  impugned ;  but  it  is  an  account  of  the  personal  estate 
of  Wfn.  Hazen^  and  the  proceeds  of  the  laud  sold,  that 
the  plaintiff  asks  for.  In  order  to  understand  what  the 
testatrix,  Elizabeth  Chipman^  would  be  entitled  to  under 
her  husband's  will,  she  would  have  to  inquire  into  the 
personal  estate  of  Wm.  Hazen.  Wherever  there  is  confi- 
dence reposed,  that  fact  affords  a  reason,  why  the  Court 
should  require  this  strict  inquiry.  If  Mrs.  Chipman  had 
stated  that  she  did  not  require  any  accouuts  from  her  son, 
that  would  not  have  precluded  her  from  calling  for  an 
account;  nor  has  any  acquiescence  of  hers  estopped  the 
plaintiff,  as  her  administrator,  from  now  calling  for  that 
account.  The  mere  statement  that  they  had  one  common 
purse,  was  not  sufficient  to  destroy  the  right.  A  person 
holding  a  fiduciary  relation,  and  taking  a  gift,  must  place 
himself  in  the  position  of  a  stranger,  and  must  deal  *'  at 
arms'  length."  Whatever  kindly  relations  may  have 
existed  cannot  affect  the  rule  in  Equity.  The  case  of 
Hunter  v.  Atkins  (6)  establishes  the  rule  in  regard  to 
persons  filling  fiduciary  characters.  The  agent  must  shew 
that  Mrs.  Chipman  fully  knew  what  her  rights  were.  He 
covld  not  make  a  bargain  with  her  without  itiforming  her 

(a)ir.40cw.iv.  c.asM.  (6)  s  ir.  *  Jf.'fis: 

what 
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1861.     what  her  rights  were.     Cftbwny.  Jeyea  (a);  DeiiUterv. 

0€de  (6).    If  she  had  the  eyidence  before  her  of  the  con- 

agaik^  dition  of  her  affairs,  she  might  have  come  to  a  very  differ- 
Hazen.  ent  conclusion.  Gfarreit  v.  Wilkinson  (c)  shewed  that 
llie  relationship  of  parent  and  child  did  not  alter  the  rule, 
where  the  relation  of  principal  and  agent  had  existed. 
[CABTBBy  C.  J*  Is  there  any  rule  of  law  which  precludes 
an  agent  from  purchasing  from  his  principal  ?]  No ;  but 
he  does  so  at  his  peril,  and  it  is  liable  to  be  set  aside. 
Hatch  V.  Hatch  (el).  The  general  rule  is,  that  wherever, 
from  the  situation  of  parties,  confidence  is  reposed,  there 
a  trust  is  created.  WiUea  v.  Mtddleton  (e)  is  the  lending 
case.  The  rule  is  founded  on  principles  of  public  policy, 
and  is  not  affected  by  the  relationship  of  the  parties. 
Wright  v.  Proud  (/) ;  Savory  v.  King  (g) ;  Lady  Or- 
mond  v.  Hutchinson  (A);  Harris  v.  Tremenheere  (i); 
Wood  V.  Dotones  {j)  ;  Montesquieu  v.  Sandys  (k)  ;  Mas- 
sey  V.  Davies  (l)  ;  Lees  v.  NuUaU  (m)  ;  Reed  v.  Norris 
(n) ;  Woodhouse  v.  Meredith  (o) ;  Beaumont  v.  BoUbee 
{p)  ;  Crowe  v.  Ballard  (q) ;  Ligpton  v.  White  (r);  Gray 
V.  Haig  (s);  Fox  v.  Mackreth  (Q;  Story's  Eq.  Jar.  §§ 
315,  316;  I  Wh.  &  Tud.  L.  O.  92,  130,  135.  Mrs. 
Ohipman^s  declaration,  that  they  had  one  purse,  does  not 
seem  to  have  been  communicated  to  Ward  Chipman;  but 
if  so,  it  should  have  appeared  that  he  had  informed  her 
exactly  what  her  rights  and  income  were.  If,  with  this 
knowledge,  she  had  acquiesced,  then  she  might  be  barred 
by  lapse  of  time ;  but  in  this  case  there  is  nothing  which 
amounts  to  a  gift.  Stores  Eq.  §§  317,  319 ;  Boghton  v. 
Hoghton  (u);  BtUing  v.  Southee  (v).  If  the  rule  applied 
where  a  deed  was  formally  executed,  d  fortiori  it  would 
where  there  was  no  such  formality ;  and  it  would  be  incum- 

(a)  6  F««.  966, 0.     (6)  7  Ves.  KL  (e)  S  DeG.  d  8m.  tU. 

(d)  9  Ve$.V%.  {€)  1  Cte, ISft.  (/)  IS  Fm.  188. 

(g)  6H.L.  Cos.  697;  86  £^.  B.  100.  {h)  18  Ve$.  47. 

(0  16  Fm.  U.  ii)  18  V€S.  1S6.  {k)  18  Ves.  80i. 

(0  a  Ve».  817.        (m)  lR.dM§.  819.  (n)  3  My.  ^  C.  874. 

(o)  IJ.^W.Ki.  (p)  7  Ves.  600.  (9)  8  Bro.  C.  C.  117. 

(r)U  rM.48S.       (•)S0Beav.ai9.  (I)  3 Bro.  C.  C. 40a. 

(«)  16  Bmw.  S78;  11 J^.  S.  184.  (v)  10  Bng.  R.  87. 
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beat  ou  the  agent  to  shew  the  slate  of  aocounts.  The  1861. 
defendants  being  admitted  to  be  aeooanting  parties,  Mrs.  ^Z^~ 
Ohipman  had  done  nothing  to  prevent  her  from  calling  agmut 
upon  them  to  account.  There  were  only  four  ways  in  Hazkn. 
which  an  accounting  party  could  relieve  himself:  Ist,  By 
rendering  an  account ;  24f  By  a  release  under  seal  from 
the  accountee ;  3d,  By  a  gift  to  the  accounting  party ;  4th, 
By  the  acquiescence  or  laches  of  the  party  entitled  to  the 
account.  It  could  not  be  contended  that  there  had  been 
a  gift  here :  all  the  requisites  were  wanting ;  no  consider- 
ation, no  deed,  no  delivery.  The  rules  of  Equity  must 
not  be  infringed  for  one  particular  case  of  hardship.  As 
to  acquiescence  and  laches.  Lauty  Ormand  v.  Butchinson 
(a)  was  a  leading  case.  A  cesiui  que  trust  could  not  be 
said  to  pleep  upon  his  rights  until  he  knew  what  they 
were.  So,  in  case  of  fraud :  a  party  was  not  barred  before 
he  discovered  the  fraud.  Before  Mrs.  Ohipman  could  be 
barred  by  acquiescence,  she  must  be  fully  informed  of 
what  she  acquiesced  in.  EUioU  v.*  Merryman  (b)  ;  East 
India  Company  v.  Vincent  (c) ;  Oholmonddey  v.  Clinton 
(d);- Murray  v.  Palmer  (e);  Smith  v.  Pinoombe  (/). 
The  prayer  of  the  Bill  covered  the  claim  for  an  account  of 
monies  received  by  the  defendant  Hazen  as  Mrs.  Chip- 
man*e  agent.  The  evidence  that  Mrs.  Ohipman  understood 
her  rights,  could  not  mean  that  she  knew  it  from  accounts. 
She  should  have  been  informed  of  them  at  the  time  the 
arrangement  was  made.  A  cestui  que  trust  was  never 
barred  by  lapse  of  time  from  asserting  his  rights,  without 
full  knowledge  of  them.  Ddoraiiie  v.  Brown  (g) ;  Pick- 
ering  V.  Lo9^  Stamford  (A)  ;  Smith  v.  Olay  (i)  ,•  Story's 
Eq.  Jur.  §  1520. 

Wright^  Adv.-General,  and  Jack^  contra.  It  is  not 
necessary  to  dispute  any  of  the  cases,  cited ;  but  they  are 
all  distinguishable  from  the  present  case.  The  evidence 
was  that  of  parties,  who  from  their  relation  to  the  parties, 

(a)  is  Ves.  47.  (6)  2  Aik.  41.  (c)  S  AOc.  88. 

(^SJfer.SSI.  (0)  2  5eA.  (ft  L.  474.        (/)  10  iETn^.  £.  SO. 

ig)  t  Bro.  O.  C.  688.  (A)  2  Fet.  280, 628.  (t)  1  Awh.  64ft. 
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1861.     knew  all  about  the  transacttons  between  Mrs.  Chipman 

and  her  son,  and  there  was  a  remarkable  concurrence  of 

against  testimony.  There  was  nothing  to  shew  that  anything 
Hazkn.  relating  to  her  rights  had  been  concealed  from  Mrs.  Chip- 
man;  but,  on  the  contrary »  there  was  every  reasonable 
presumption  that  everything  was  brought  to  ber  knowl- 
edge, and  that  her  son  took  no  advantage  of  his  knowledge 
or  position.  There  is  no  rule  of  law  that  a  parent  may 
not  make  a  gift  of  property  to  her  son,  or  that  a  parent 
and  child  may  not  agree  to  use  their  property  in  common, 
as  was  done  in  this  case.  The  peculiar  relation  of  these 
parties  did  not  require  that  they  should  deal  ^'at  arms' 
length,"  as  was  said  to  be  necessary  in  the  ordinary  deal- 
ings between  attorney  and  client,  and  principal  and  agent. 
It  would  be  most  unreasonable  to  suppose  that  no  account 
had  been  rendered.  How  could  the  heirs  of  Wm.  Hazen 
have  come  to  the  conclusion  they  did  at  the  time  of  the 
partition,  unless  they  had  a  knowledge  of  the  accounts? 
Is  it  probable  that  they  proceeded  upon  mere  guess-work  ? 
The  accounts  were  there,  and  could  have  been  examined 
if  they  desired  it ;  and  the  presumption  must  be,  that  they 
did  examine  them,  and  were  conversant  with  their  rights, 
several  of  them  having  legal  knowledge,  and  understand-^ 
ing  what  they  were  entitled  to.  From  1824,  to  the  death 
of  Chief- Justice  Chipman  in  1851,  it  does  not  appear  that 
the  accounts  were  ever  called  for.  It  is  not  to  be  pre- 
sumed that  the  heirs  remained  during  this  time  ignorant 
of  the  accounts.  But  if  they  chose,  during  that  period,  to 
acquiesce  in  that  state  of  things,  they  have  lost  their  right 
to  call  for  an  account.  Courts  of  Equity  are  bound  to 
yield  obedience  to  the  Statute  of  Limitations,  and  there- 
fore in  general  they  refuse  relief  to  stale  demands,  where 
the  parties  have  slept  upon  their  rights,  and  acquiesced 
for  a  great  length  of  time.  Cholmonddy  v.  Clinton  (a) . 
After  a  lapse  of  twenty  years,  the  right  to  call  for  an 
account  ceased;  and  even  after  a  shorter  period,  it  bad 
been  often  refused,  as  in  Champion  v.  Righy  (6)  and 

(a)  2  J.  «  TT.  161.  {h)  1  ittiM.  A  M.  589. 
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Roberts  v.  Tunstall  (a),  where  it  was  refused  after  an      1861. 

acquiescence  of  eighteen  years.     A  constructive  trust  is    

barred  by  lonf;  acquiescence,  though  the  original  ground     againat 
of  relief  was  clear,  and  arose  out  of  a  fraud.     Bedford  v.  '  Uazf^n.  - 
Wade  (b).     Mrs.    Ghipman^s  will    is  strong  proof  of 
acquiescence  in  her  son's  conduct,  and  operates  as  a  con* 
firmation  of  all  his  acts.    It  is  clear  she  intended  him  to  ' 
have  all  her  personal  estate,  subject  to  the  payment  of  a 
few  small  legacies.    A  traussiction  originally  invalid  may 
be  confirmed,  and  there  is  ample  proof  of  confirmation  in 
this  case  if  it  is  necessarj*.     Ghaimer  v.  Brtidley  (c); 
Morse  v.  Royal  (d) ;  CochereU  v.  Ohdlmdy  (e) ;  1  While 
4&  Tud.  L.  a.  141. 

Cur.  adv.  vuli. 

Carter y  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  plaintiff  in  this  suit,  is  the  administrator  with  the  will 
annexed,  of  the  late  Mrs.  Elizabeth  ChipmaUy  the  mother 
of  the  late  Chief-Justice  Vhipman^  whom  she  had  consti- 
tuted her  sole  executor,  but  whom  she  survived.  The  * 
defendants  are  the  executors  of  the  last  will  and  testament 
of  the  late  Chief-Justice,.  Mrs.  Elizabeth  Chipman  was  a 
daughter  and  co-heiress,  with  several  other  parties,  of  the 
Hon.  Wm.  Hazen^  who  died  in  1814,  intestate,  leaving  a 
large  landed  estate  and  some  personal  property,  but  who, 
at  the  time  of  his  death,  was  largely  indebted,  and  involved 
in  some  Chancery  suits.  The  late  Ward  Chipman^  Jun., 
his  grandson,  and  Edwin  Hazen^  took  out  letters  of  admin- 
istration on  his  estate.  The  latter  died  in  the  following 
year  (1815).  License  was  applied  for,  and  obtained,  for 
the  sale  of  the  real  estate,  and  a  considerable  portion  was 
sold  for  the  payment  of  debts ;  and  on  the  coming  of  age 
of  one  of  the  numerous  heirs  in  1824,  a  general  partition 
of  what  remained  was  executed,  with  certain  exceptions 
and  reservations  on  behalf  of  Frtderick  Hazen^  who  was 
$%on  con^fosj  for  whom  a  special  provision  was  made.     It 

(«)  4  JEfim,  2S7.  (5)  17  Ve9.  97.  (0)  IJ.^W.  01. 

id)  IS  r««.  806.  (e)  1  Ru9$.  <e  Jf.  4S5. 
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1361.     does  not  appear  that  any  examination  of  the  accounts  of 

the  estate  was  made  prior  to,  or  at  the  time  of,  the  parti- 

againa  ^^^^»  ^J  ^^y  ^^^  ^^  ^®  numerous  parties  interested ;  but 
Hazsn.  it  may  be  supposed  they  were  all  in  some  degree  conyer- 
sant  with  the  general  state  of  Uie  affairs.  It  may,  more- 
over, be  fairly  presumed,  that  the  parties  interested,  some 
of  whom,  it  is  alleged,  were  intelligent  professional  men, 
would  have  either  acquainted  themselres  with  the  state  of 
things,  or  were  sufficiently  satisfied,  that  the  prerious 
proceedings  of  the  administrators  had  been  correct ;  other- 
wise, they  would  not  have  hesitated  to  ask  for  any  infor- 
mation they  might  deem  necessary,  before  giring  an  im- 
plied sanction  to  the  manner  in  which  the  estate  had  been 
administered,  by  the  solemn  and  formal  act  of  executing 
a  partition.  It  is  quite  obvious  that  every  intelligent  per- 
son would  have  understood  that  the  time  for  examining 
and  discussing  the  affairs  of  the  estate  was  before^  and 
not  after,  the  estate  had  been  divided  among  the  heirs. 

Any  one  of  the  parties  interested  might  then  have 
required  the  fullest  information,  and  the  rendering  of 
ample  accounts;  might  have  called  for  the  necessary, 
vouchers;  might  have  cited  the  administrator,  if  need 
were,  in  the  Surrogate  Court;  or  filed,  as  has  now  been 
done,  a  Bill  in  Equity.  None  of  these  courses  appear  to 
have  been  thought  necessary  by  any  party ;  and  while  it 
is  said  by  one  of  the  witnesses,  that  there  was  occasionally 
some  dissatisfaction  expressed,  or  **  grumbling ^^  as  it  is 
called,  in  one  quarter  (but  on  what  particular  subject  does 
not  appear),  the  general  feeling  seems  to  have  been,  that 
of  warm  suid  grateful  approval  of  the  manner  in  which  the 
estate  haa  been  managed.  It  is  certainly  true  that  the 
confidence  reposed  in  the  late  Chief-Justice  was  such  as  to 
account  for  the  taking  for  granted,  without  examination, 
the  state  of  affairs  as  he  represented  them. 

Still,  it  is  a  remarkable  circumstance,  that  from  the 
time  of  the  partition,  up  to  the  time  of  hiii  death,  in  1851, 
—  a  period  of  over  twenty-six  years,  —  no  one  seems  to 
have  at  all  felt  that  confidence  to  have  been  misplaced ; 
and  if  the  interest  of  the  other  heirs  did  not,  in  the  opin- 
ion 
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ion  of  any  of  them,  render  it  desirable  to  enter  into  a      1861. 

minute  investigation  of  the  administrator's  accounts^  it    

would  seem  tolerably  certain  —  apart  frem  all  peculiar     agaiiut 
considerations  arising  from  the  admitted  character  and     Maok. 
correct  business  habits  of  the  late  Chief-Justice  —  that  his 
moiher^a  interest  would  be  sufficiently  safe  in  his  hands. 

It  is  to  be  further  remembered,  that  up  to  the  very 
year  of  the  partition,  the  husband  of  the  late  Mrs.  Ghip- 
man  was  alive ;  and  as  he  was  the  person  entitled  to  call 
for  an  account  of  her  share  of  the  rents  of  the  estate  dur- 
ing his  lifetime,  it  cannot  be  said  that  her  interests  were 
altogether  at  the  mercy  of  her  son.  No  proof  was  given 
of  any  want  of  confidence  between  father  and  son ;  and 
judging  from  the  fact  that  they  always  lived  under  the 
same  roof,  and  from  the  terms  of  the  father's  will,  and  the 
appointment  in  that  will  of  the  son  as  sole  executor,  there 
is  the  strongest  reason  to  suppose  that  he  enjoyed  the 
entire  confidence  of  his  father. 

Mrs.  Ghipman  survived  her  husband  for  twenty-seven 
years;  and  during  her  widowhood,  and  up  to  the  time  of 
her  sou's  death,  it  is  quite  clear,  that  the  management  of 
her  affairs  was  entirely  in  the  hands  of  her  son,  and  his 
subordinate  agents.  She  died  at  the  age  of  eighty-four 
years;  and  having,  under  the  will  of  her  husband,  an 
equal  and  independent  right  with  her  son  in  the  income 
arising  from  her  husband's  estate,  both  real  and  personal, 
she  was  entitled  to  have  from  her  son  a  regular  and  full 
account,  periodically,  of  all  his  receipts  on  her  account ; 
and  there  is  evidence  of  such  an  account  for  several  years 
having  been  made  up  annually  by  him,  though  none  of  its 
having  been  rendered  to  her.  This,  however,  from  the 
circumstances  in  which  they  lived  together,  may  be  fiiirly 
presumed  to  have  been  done  up  to  the  time  when  the 
account  ceased  to  be  so  kept  (about  the  year  1886),  from 
wliich  time  separate  accounts  appear  to  have  ceased,  and 
there  is  no  trace  of  any  account  whatever  having  been 
rendered  during  the  lifetime  of  the  late  Chief-Justice. 

It  is  mamly  in  regard  to  the  period  lying  between  the 
dealli  of  the  late  Mr.  Justice  Ohtpman^  and  that  of  his 

son^ 
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1861.  son,  whom  the  defendants  represent,  that  the  argument , 
— " —  which  has  been  very  ably  urged  on  the  part  of  the  plain- 
againat  ^^^<  applies.  The  liability  of  a  confidential  agent,  or 
Hazrn.  trustee,  and  personal  representative  of  an  estate,  to 
account,  is  indisputable ;  and  the  right  to  an  account  does 
not  terminate  with  his  life.  It  extends  also  to  his  perso^ 
nal  representative,  against  whom  the  necessary  inquiries 
may  be  prosecuted,  and  satisfaction  against  the  estate 
enforced.  Nor  can  there  be  any  doubt,  that  if,  a»  is  con^ 
tended,  the  late  Mrs.  Chipman  had,  up  to  the  time  of  her 
death,  a  right  to  demand  that  her  son  should  render 
to  her  a  full  account  in  the  several  fiduciary  relations  in 
which  he  was  placed,  and  in  which  she  had  an  interest ; 
the  same  right  belongs  to  the  plaintiff,  and  may  be  en^ 
forced,  as  far  as  circumstances  will  admit,  against  the 
present  defendants,  that  son's  representatives. 

The  answer  to  that  demand  is  of  a  peculiar  character, 
and  arises  out  of  the  nature  of  the  relations  existing 
between  the  mother  and  son  for  a  long  series  of  years, 
terminating,  as  it  is  contended,  in  u  mutual  arrangement 
traced  Itack  to  the  year  1836,  whereby  the  several  monies 
of  both  were  meiged  into  one  common  fund ;  that  from 
the  time  of  such  arrangement,  to  the  death  of  the  late 
Chief-Justice,  all  formed  such  one  common  fund,  and  that 
all  previous  fiuancial  questions  between  the  two  were  then 
forever,  by  mutual  consent,  set  at  rest. 

It.  cannot  be  denied,  that  under  ordinary  circumstances, 
between  principal  and  agent,  a  transaction  of  this  nature 
would  be  regarded,  if  not  with  suspicion,  still  with  great 
watchfulness,  by  a  Court  of  Equity.  The  parties  to  tbii» 
agreement  were,  on  the  one  hand,  an  elderly  lady,  who, 
whatever  her  natural  sagacity  and  judgment,  does  not 
appear  to  have  concerned  herself  with  the  accounts  of  the 
several  transactions,  although  she  may  have  had  full  capa- 
city for  understanding  them,  but  who,  it  is  evident,  did 
not  attempt,  and  probably  would  not,  if  desired,  have 
attempted,  to  investigate  them.  From  her  unbounded 
affection  and  confidence  towards  her  son,  any  act  which 
might  be  deemed,  even  remotely,  to  imply  distrust  of  him. 
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would  have  been  at  variance  with  the  whole  tenor  of  her  1861. 
life,  as  described  in  the  evidence.  The  other  party  to  this  •— — 
arrangement  was  a  person,  not  only  filling,  and  thought  against 
well  capable  of  filling,  the  various  situations  of  administra-  Hazen. 
tor  to  her  father's  estate,  and  sole  executor  of  her  hus- 
band's will,  but  who  was  also  her  own  sole  personal  and 
confidential  agent,  both  in  legal  and  all  other  matters. 
The  management  and  control  of  all  the  affairs  in  which 
she  was  interested,  was  thus  placed  solely  in  his  hands. 
It  is  true  that,  in  some  respects,  the  defendant,  Robert  F^ 
HazeUy  was  employed  in  her  affairs,  and  was  also  a  pro- 
fessional man ;  but  it  was  as  the  agent  of  her  son,  and 
through  him  alone,  that  his  mother  employed  the  services 
of  the  defendant ;  and  therefore  such  employment  in  no 
way  interfered  with  the  strict  relations  of  confidence  which 
existed  between  the  mother  and  son,  nor  in  any  way  les- 
sened or  militated  against  the  influence  of  the  latter.  The 
evidence,  therefore,  not  only  presents  a  case  where  the 
principal  and  agent  were  not,  as  it  is  technically  termed, 
at  arm£  lengthy  but  which  affords  no  positive  proof  of  the 
exact  circumstances  or  inducements  under  which  the 
arrangement,  which  appears  to  have  been  made  about 
1836,  and  which  was  thenceforward  acted  on,  took  place. 
If,  therefore,  looking  at  the  whole  evidence,  there  is 
any  reason  to  suppose  that  undue  advantage  was  taken  by 
the  late  Chief- Justice  of  his  position,  and  of  the  confidence 
reposed  in  him,  and  that  he  kept  his  mother  in  ignorance 
of  what  was  necessary  to  be  known  for  her  own  protection ; 
or  indeed,  with  a  sinister  view  to  his  own  advantage,  kept 
back  from  her  any  information  as  to  her  affairs,  which 
may  be  supposed  likely  to  have  induced  her  to  have 
abetoined  from  merging  her  separate  income  in  his ;  or  if, 
again,  the  arrangement  then  made,  apparently  for  their 
matoal  convenience,  was  unreasonable  in  itself,  and  such 
aa  to  afford  a  suspicion,  from  the  superior  benefit  gained. 
by  him,  that  undue  advantage  had  been  taken  of  the  influ- 
eiH^  wUdi  he  undoubtedly  possessed ;  we  should  not  say 
that'  tfte  mere  length  of  time  which  has  elapsed  since  this 
argillgigmeat  was  adopted  between  them,  would  be  of  itself 
7  8u£Scient 
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1861.     sufficient  to  bar  as  full  and  searching  an  investigation  as 

the  present  state  of  affairs  would  admit  of.     But,  after 

agai%$t  cai^fuHy  examining  the  evidence,  we  feel  bound  to  say, 
Hazvn.  that  we  can  discover  no  ground  for  suspicion  or  objection 
in  any  of  these  respects.  The  confidence  reposed  by  the 
mother  in  her  son,  seems  to  have  been  shared  by  others, 
who  cannot  be  supposed  to  have  been  unduly  biased  so  as 
to  neglect  their  own  rights ;  viz.  by  the  large  and  intelli- 
gent connection,  interested  in  the  Hazen  estate,  several  of 
whom  were  peculiarly  qualified  to  form  a  judgment  on  all 
the  doings  of  the  administrator,  and  must  have  been  quite 
aware  of  their  title  to  the  fullest  investigation  of  its  affairs. 
By  them,  general  satisfaction  was  expressed  at  the  able 
management,  which  had  secured  to  them,  at  the  expense, 
too,  of  unusual  personal  responsibility  assumed  by  the 
administrator  in  the  sale  of  the  estate,  a  result  which 
appears  to  have  exceeded  their  expectations,  in  the  general 
distribution. 

With  regard  to  Mrs.  Chipman  herself,  there  is  no  rea- 
son to  suppose  that  she  was  not  quite  aware  of  the  general 
position  of  the  affairs  of  both  her  father's  and  husband's 
estate.  Her  own  judgment  in  the  management  of  affairs 
was  looked  up  to  with  respect,  and  she  was  not  only 
advised,  but  constantly  advised  with,  by  her  son;  and  if 
she  did  not  trouble  herself  more  particularly  as  to  the 
accounts,  no  doubt  she  advisedly  consulted  her  own  ease 
and  comfort  therein,  and  felt  satisfied  that  all  things  were 
managed  wisely  and  justly.  With  regard  to  the  arrange- 
ment made  after  1836,  of  having  thenceforth  a  common 
purse  between  her  and  her  son,  and  thereby  dispensing 
with  the  necessity  of  keeping  separate  accounts,  it  cannot 
but  be  considered,  when  attentively  regarded,  as  a  very 
natural  proceeding ;  and,  coupled  with  the  circumstance  of 
their  having  occupied  a  common  home  ever  since  her  hus- 
band's death,  a  very  desirable  one  for  her;  contributing 
highly  to  the  happiness  of  her  life,  and  enabling  her  to 
enjoy,  with  little  interruption,  the  society  of  her  only 
child,  as  long  as  they  both  lived.  Weighing  the  mutual 
advantages  derived  by  mother  and  son  in  a  pecuniary 

point 
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point  of  view,  it  is  impossible  to  say  that  her  son  had  any      1861. 

advantage  over  her.     It  is  evident  that  the  income  to    : 

which,  after  the  death  of  her  husband,  she  would  have  agmmt 
been  entitled,  though  sufficient  for  respectable  mainte-  Hazkn. 
nance,  was  by  no  means  large ;  and  that,  without  trench- 
ing upon  the  landed  property  derived  from  her  father's 
estate  (which  she  appears  to  have  intended  for  Mrs, 
Smith) ^  she  would  have  found  it  barely  enough  for  a  very 
moderate  style  of  living.  Whereas,  by  maintaining  a 
single  household,  she  was,  in  effect,  made  the  sharer  of  her 
son's  largo  official  income  during  his  life,  and  having 
at  her  command  the  various  conveniences  of  servants, 
horses  and  carriages,  and  the  style  of  a  handsomely 
appointed  household,  to  which  long  use  had  accustomed 
her.  She  therefora  secured  to  herself  every  object  in  life 
which  was  of  value  to  her ;  and  there  is  abundant  evidence 
that  under  this  arrangement,  the  days  of  her  widowhood 
were  passed  in  perfect  harmony  with  the  son  in  whom 
her  regard  and  affection  centred.  Had  Mrs.  Uhipman 
sought  the  independent  advice  of  any  sagacious  profes- 
sional friend  who  could  fully  enter  into  her  feelings, 
having  at  the  same  time  due  regard  to  her  pecuniary 
interest,  would  he  have  hesitated  to  recommend,  for  her 
sake,  an  arrangement  like  that  which  was  so  happily 
adopted  ? 

The  provisions  of  Mrs.  Chipman's  will,  made  in  1848, 
evidently  under  the  idea  that  her  son  would  survive  her, 
are  quite  consistent  with  the  arrangement  under  which 
they  had  been  living  for  so  many  years,  and  manifest  her 
intention,  that  with  respect  to  all  her  property,  the  purse 
which  had  been  common  during  the  joint  lives*  of  herself 
and  her  son,  should  be  entirely  his,  after  her  death,  as  long 
as  he  lived.  The  devise  of  so  valuable  a  property  to  Mrs. 
Smiihf  with  the  approval  of  her  son,  certainly  shews  that 
he  exercised  no  undue  influence  over  her,  or,  that  property 
woald  hardly  have  been  allowed  to  have  been  alienated 
from  his  disposal,  by  the  will.  Such  being  the  peculiari- 
ties  of  the  case ;  without  disturbing  those  general  principles, 
whidi  it  is  most  important  to  maintain ;  it  appears  to  us  to 

be 
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1861.     be  clearly  an  exceptional   one^  and  distinguishable  from 

any  of  the  numerous  cases  cited  during  the  argument,  in 

ageu^  which  accounts  of  transactions  long  standing  have  been 
Hazbn.  directed.  The  principle  is  well  laid  down  in  1  Story'9 
Eq,  Jur.  §  2 18  y  in  regard  to  the  various  fiduciary  rela- 
tions which  he  enumerates  :  *'  In  theae  and  the  like  cases, 
'^  the  law,  in  order  to  prevent  undue  advantage  from  the 
<*  unlimited  confidence,  affection,  or  sense  of  duty,  which 
'<  the  relation  naturally  creates,  requires  the  utmost  good 
<<  faith  (^uhenima  fidefi)  in  all  transactions  between  the 
'<  parties."  And  the  rule  which  the  author  deduces  from 
this  principle  is,  that  if  there  is  any  misrepresentation, 
or  concealment  of  any  material  fact,  or  any  just  sus- 
picion of  artifice  or  undue  influence.  Courts  of  Equity  will 
interfere,  and  pronounce  the  transactipn  void.  Where, 
however,  a  careful  survey  of  the  whole  case  in  all  its  yari- 
pus  bearings,  leads  to  but  one  conclusion,  namely,  that  the 
transaction  is  free  from  any  tinge  of  fraud  or  misrepre- 
sentation ;  that  the  course  of  action  of  the  cestui  que  trust 
is  the  deliberate  act  of  a  person  competent  to  form  a  just 
opinion ;  and,  moreover,  that  it  is  not  in  itself  unreason- 
able, but  such  as,  under  the  circumstances,  would  be 
prompted  no  less  by  sound  wisdom  and  discretion,  than 
by  family  affection,  —  the  Court  will  not  interfere. 
Family  arrangements  of  this  nature  stand  upon  a  differ- 
ent footing;  and  when  freely  entered  into,  for  sufiicient 
private  reasons,  will,  on  that  very  accouut,  be  respected ; 
where,  between  strangers,  transactions  of  the  like  natui*e 
would  be  differently  viewed.  While,  therefore,  the  most 
scrupulous  vigilance  is  exercised  to  detect  fraud,  imposi- 
tion, or  the  undue  exercise  of  influence  for  sinister  pur- 
poses, the  Court  recognizes  and  countenances  arrangements 
fiiirly  made  among  relatives,  for  the  peace  and  comfort  of 
families.  This  is  clearly  stated  in  the  case  of  Hoghton  v. 
Hoghton  (a),  cited  at  the  Bar ;  although,  in  that  case,  in 
which  a  father  had  obtained  from  his  son,  immediately  on 
coming  of  age,  a  deed,  securing  advantages  to  the  former, 
at  the  expense  of  the  latter,  under  circumstances  which 

(«)]|»i)aaf.if78. 

the 
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the  Court  considered  as  invalidating  the  transaction,  from     1861. 

undue  advantage,  the  Master  of  the  Rolls  thought  right  to    

set  aside  the  transaction ;  he  lays  down  the  general  doc-     againtt 

trine  in  these  terms :  ^^  In  transactions  between  members     h^zbit. 

^*  of  the  same  family,  even  though  that  relation  subsists 

^^  between  them,  from  whence  the  Court  will  infer  the  moral 

*'  certainty  of  considerable  influence,  and  the  probability 

'< of  its  having  been  exercised;  yet  if  the  transaction  be 

*^  one  that  tends  to  the  peace  or  security  of  the  family,  to 

<'  the  avoiding  of  family  disputes  and  litigations,  or  to  the 

*<  preservation  of  the  family  property ;  the  principles  by 

«^  which  such  transactions  must  be  tried,  are  not  those 

**  applicable  between  strangers,  but  sueh  as,  on  the  most 

'*  comprehensive  experience,  have  been  found  to  be  most 

**  for  the  interest  of  families." 

Looking,  then,  to  the  division  of  the  Hazen  estate, 
which  took  place  in  1824,  and  the  general  satisfaction  of 
all  parties  interested  in  that  estate,  with  the  conduct  of 
the  late  Chief-Justice ;  at  the  fact  that,  as  well  previous 
to  his  father's  death  as  afterwards,  there  was  to  mother 
and  son  but  one  home ;  that  for  a  period  of  fourteen  or 
fifteen  years  before  his  own  death,  there  was  but  one 
purse ;  that  every  attention  was  paid  to  every  wish  of  his 
mother;  and  that  there  is  no  trace  of  dissatisfaction  on 
her  part,  either  in  his  lifetime  or  after  his  death ;  —  look- 
ing, moreover,  at  the  nature  of  the  disposition  of  her 
property  by  her  will,  made  in  the  lifetime  of  her  son,  by 
which, —  while, with  his  approbation,  a  liberal  provision  was 
made  by  the  ultimate  devise  of  her  whole  paternal  estate 
to  Mrs.  Smithy  and  some  trifling  legacies  were  bequeathed  to 
others,  —  it  is  proved  that  her  son  was  the  sole  object,  for 
whom  money  was  of  any  value  to  her ;  —  it  appears  to  us 
eatablished  beyond  a  doubt,  that  the  arrangement  of  1836, 
acted  on  to  the  time -of  the  late  Chief-Justice's  death,  put 
au  end  to  all  right  to  an  account,  on  her  part.  We  are 
therefore  of  opinion,  that  the  learned  Judge,  before  whom 
tluB  case  was  heard,  took  a  right  view  of  the  case ;  and 
that  his  decree  should  be  affirmed,  and  this  appeal  dis- 
nunad. 

Nothing 
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1861.         Nothing  was  said  at  the  argument,  on  either  side,  on 

the  question  of  costs.     Considering  the  relative  position 

against^  of  the  parties  interested,  the  very  peculiar  and  exceptional 

Hazrn.     character  of  the  case,  and  the  absence  of  any  written 

agreement  or  other  document  establishing  or  explaining 

the  important  arrangement  of  1836,  we  think  the  appeal 

should  be  dismissed  without  costs. 

Appeal  dismissed  without  costs. 


Doe  on  the  Demise  of  JAMES  and  Wife,  against 

McLaughlin. 

AcommiB-     Tj^JECTMENT  tried  before  Parker,  J.,  at  the   last 

flomtheW    Tj    King's  circuit.     A  commission   had   been   issued 

ofStoProT  «nder  the  Act  5  William  IV,  c.  34,  for  the  examination 

ez«mina^n  ^^  witnesses  in  Ireland,  in  which  the  lessors  of  the  plaintiff 

o^Y*toe8»e8    ^ere  named,  Hugh  James  and  HeaUy  W,  his  wife.     The 

which  the  *     depositions  returned  with  the  commission  were  not  annexed 

named  "^u^A  to  it,  and  were  entitled  **  In  the  Supreme  Court  of  Kova 

HeaUf^w,,     *'  Scoiia,*'  and,  in  the  title  of  the  cause,  the  female  lessor 

iSe'dfei-    was  called  ^^HeatJy  Ann.^ 

wero"mii?eld!     ^  verdict  having  been  found  for  the  plaintiff, 

"^°?^?if"l*       In  Michaelmas  term  last,  A.  R,  Wetmore  obtained  a 
preme  Ck>urt  ' 

of  Nova  Sco-  rule  nisi  for  a  new  trial,  on  the  ground  that  the  commis- 

tia,"  and  in  »  o 

thetiUeofthesion  was  improperly  admitted  in  evidence. 

male  plaintiff      Jack  now  shewed  cause.    The  demise  of  the  wife  might 

T^atfy         be  struck  out.     The  real  plaintiff  is  John  Doe,  and  the 


tiSme^epo- J®^sor  of  the  plaintiff  is  only  named  to  shew  from  whom 
^*^<^JJ^"^the  title  is  derived.     If  any  one  of  the  lessors  of  the 
ceived  in  evi-  plaintiff  is  proved  to  have  title,  he  can  recover.     If  there 
is  a  mistake  in  the  name,  it  is  an  act  of  the  officer  of  the 
Court ;  and  the  objection  being  technical,  the  Court  will 
not  allow  the  mistake  to  prejudice  the  plaintiff.     [Rrr- 
CHiE,  J.     We  may  have  a  moral  assurance  that  it  is  a 
mistake  ;  but  the  question  is,  whether  we  can  say  the  evi- 
dence 


Digitized  by  VjOOQIC 


Ik  thk  Twbnty-Foubth  Year  of  VICTORIA.  55 

dence  was  taken  in  the  suit  in  which  the  commission      1861. 

issued  ?]     The  commissioner  returns  by  indorsement  that    

the  evidence  was  taken  *<  by  virtue  of  the  within  commis-      jamss  ' 
"sion":  that  gets  rid  of  the  difficulty  about  the  words  ^^^^^ 
^^  Nova  Scotia^^  which  are  surplusage.  un. 

A.  JR.  Wetmorey  contra.  The  depositions  should  have 
been  annexed  to  the  commission.  The  words  of  the  Act, 
'^  together  with*"'  mean  **  attached  to."  The  commission 
is  in  the  name  of  Heady  W.  James.  It  is  only  in  such  a 
suit  that  the  evidence  could  be  taken.  This  is  a  different 
Court  and  a  different  cause. 

Carteb,  C.  J.  I  think  the  objection  is  substantial,  and 
cannot  be  got  over.  It  appears  on  the  face  of  the  com- 
mission, that  the  evidence  was  taken  in  a  different  cause. 

Ritchie,  J.  I  should  be  glad  to  help  the  plaintiff, 
if  I  could ;  but  I  cannot  get  over  the  tact  that  the  Statute 
only  authorizes  the  commission  to  issue  in  a  particular 
cause.  Here  it  appears  the  evidence  was  taken  in  a  cause 
between  different  parties,  and  in  a  suit  pending  in  Neva 
Scotia. 

Per  Guriamy  Rule  absolute. 


WETMORE  against  LEVY— In  Error. 

A  RULE  nisi  having  been  granted  to  set  aside  the  it  is  not 
scire  facias  ad  audiendum  errores;    the   seiYicoT^LfiJ ad 
thereof;  the  rule  to  join  in  eiTors ;  and  the  rule  for  judg-J^f^ui^lSJIS 
ment  (a)  for  irregularity;  on  the  several  grounds  stated gfj^^^^^i^^j^ 
hereafter  in  the  judirment  of  the  Court, —  ^^  writ  of 

A.  L.  Palmer  shewed  cause  in  Michaelmas  term  last,  turaabie. 

If  the  service 
ofthesc<.  fit. 
(a)  On  tfie  lint  day  of  Trinity  term  last,  Fr(uer  moved  for  a  role  for  Judg-  *«  "»'  PJ» 
fa  this  case,  on  an  affidavit  stating  the  service  upon  the  defendant  of  the  SeqiMnt  pr^ 
of  errors,  and  the  rule  to  plead  or  join  in  errors,  and  that  the  ceedings  are 


;  had  not  pleaded.    But  the  Court  refdsed  to  make  any  rule,  or  to  irregular, 
I  any  opinion  whether  a  motion  for  the  rule  w^s  necessary ;  telling  the  jJ^Vg  J-Her 
conmel  that  he  most  act  upon  his  own  responsibility  in  entering  a  rule.  to  perfect 

service. 

and 
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1861.     and  contended  that  the  rale  was  properly  entitled ,  and 

might  be  taken  out  at  any  time.     In  Ottbert  v.  8ayre  (a) 

against     ^^  issued  after  a  lapse  of  nine  years.    In  order  to  set  aside 

ltsvy.      the  service,  it  was  necessary  to  shew  that  the  defendant 

had  not  received  the  copy.      The  objection  had  been 

waived  by  the  defendant's  attorney.     Arch.  Pr.  1216 ; 

Tidd,  1225 ;  Giles  v.  Hemming  (6). 

Allen,  contra  y  contended  that  the  scire  Jacias  was  a 
necessary  proceeding  to  bring  the  defendant  into  Court,  and 
unless  it  issued  of  the  same  term  of  which  the  writ  of  error 
was  entitled,  the  proceedings  were  discontinued.  Tidd^ 
1230;  Fitzh.  Nat.  Brev.  20;  Moseley  v.  Cocks  (c); 
Lynch  v.  Coot  (d).  The  service  of  the  scire  facias  was 
insufficient  for  want  of  a  Judge's  order,  under  the  Act  2 
WiUiam  IV,  c.  20,  §  3.  No  act  of  the  attorney,  before 
the  scire  facias  issued,  could  be  a  waiver  of  this  objection. 

Our.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of   the 
Court.     A  rule  nisi  was  obtained  id  this  case  to  set  aside, — 
1*   The  scire  facias  ad  audiendum  errores. 

2.  The  service  of  that  writ. 

3.  The  rule  to  join  in  errors ;  and, 

4.  The  rule  for  judgment. 

It  appeared  by  the  affidavit  upon  which  the  rule  was 
obtained,  that  there  was  on  the  files  of  the  Court,  a  writ 
of  error  returnable  in  February,  1860 ;  also  an  assignment 
of  errors,  entitled  of  Hilary  term  last,  indorsed,  **  The 
<'  defendant  will  appear  and  plead  and  join  in  error,  in  four 
«^  days,  or  judgment,  28tb  May^  1860  ^ ;  also  a  soii^e  facias 
ad  audiendum  errores,  issued  the  24th  January,  1860, 
which  had  been  set  aside  for  irregularity  [see  4  AUen^ 
502]  ;  also  another  writ  of  scire  facias  ad  audiendum 
errores,  issued  2d  June,  1860,  and  returnable  the  second 
Tuesday  in  June,  then  instant;  and  to  this  writ  were 
attached,  two  affidavits  of  service,  shewing  that  the  ser- 

(a)  2  AOen,  51S.  (b)  6  Dowl.  825. 

{€)  Carih.  4a  -  (d)  8  Salk.  lii. 
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vice  was  effected  on  the  8th  Jxme^  by  leaving  a  copy  of     1861. 

the  scire  facias  with  one  Thomas  Richardson^  a  member    

of  the  family  where  the  defendant  boarded ;  but  that  there  against 
was  no  order  of  the  Court,  or  a  Judge,  to  make  such  ser-  levy. 
vice  good.     No  appearance  was  filed   by  the  defendant. 

No  authority  has  been  shewn,  supporting  the  position 
that  the  scire  facias  ad  audiendum  arores  should  issue  of 
the  term,  at  which  the  writ  of  error  is  returnable,  and  of 
which  the  assignment  of  errors  is  entitled. 

The  scire  facias  in  Lynch  v.  Coot  (a)  was  a  scire  facias 
quare  exeautionetn  no7i. 

Mr.  Tidd  (1164,  6)  says,  it  was  formerly  holden,  that, 
after   the   record  was  certified,  the   plaintiff  must  have 
assigned  errors,  and  sued  out  scire  facias  ad  audiendtim 
OTores^  in  the  same  term,  or  the  term  after  the  record  was 
certified,  otherwise  the  whole  matter  was  discontinued; 
but  that  it  has  been  since  determined  otherwise  (3  Hoik. 
145).     The  next  objection  to  the  scire  facias  is,  that  the 
service  is  void  for  want  of  a  Judge's  order.     And  we  think 
this  objection  fatal.     In  the  Act  2  Win.  /F,  c.  20,  §  3, 
it  is  provided,  *'  that  in  cases  where  the  service  of  scire 
*^  facias  is  not  personal,  it  shall  not  be  deemed  good  ser- 
"  vice  without  the  order  of  the  Court,  or  a  Judge  of  the 
**  Court,  from  which  the  writ  has  issued,  upon  reading 
'*  the  affidavit  of  service."    No  such  order  was  obtained, 
nor  has  the  defendant  in  error  entered  any  appearance. 
It  is  contended,  on  behalf  of  the  plaintiff,  that,  as  Mr. 
James  gave  his  receipt  for  the  costs  on  setting  aside  a  for- 
mer scire  facias  and  assignment  of  errors,  and  signed  him- 
self •*  Attorney  for  Defendant  in  error,"  it  cannot  be  now 
objected  that  no  Judge's  order  was  obtained  to  make  the 
service  good.     But  the  service  objected  to  was  made  after 
that  settlement ;  a  new  scire  facias  was  issued  and  required 
to  be  served  according  to  law,  and  no  previous  action  of 
Mr.  James^  as  attorney  for  the  defendant  in  error,  could 
have  superseded  the  necessity  of  a  legal  service  of  the  sub- 
bequent  scire  facias^  and  it  does  not  appear  that  he  accepted 
service  of  the  new  assignment  of  errors.     The  cases  of 

(a)  3  Salk,  144. 
8  Phillips 
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1861.      Phillips  V.  Ensell  (a)  and  Giles  v.  Hemming  (6)  do  Dot 

support  the  position  that  the  defendant  should,  in  this  case, 

against  8^®^  ^Y  affidavit,  that  ihe^scire  facias  did  not  come  to  his 
Levy,  knowledge.  In  those  cases,  the  regularity  of  the  affidavit 
of  personal  service,  in  the  first  instance,  on  the  part  of  the 
plaintiff,  was  assumed,  and  the  case  went  upon  that  assump- 
tion. In  the  former,  Alderson^  B.,  says,  '*  If  the  affidavit 
'^  on  which  this  judgment  was  signed,  was  not  in  the  ordi- 
^<  nary  form,  stating  personal  sei*viceon  the  defendant,  be 
**  should  have  shewn  it  was  not ;  and  he  not  having  done 
*^  so,  it  must  be  presumed  to  be  in  the  ordinary  form.*' 
There,  therefore,  the  defendant  seeking  to  set  aside  what 
wtis  prima  facie  sufficient,  was  called  on  to  deny,  not  only 
that  he  was  personally  served,  but  that  the  copy  came 
to  his  hands,  or  that  he  had  notice  of  it;  *^for,^  says 
Alderson^  B.,  '^  we  think  his  affidavit  that  he  was  never 
''personally  served  with  it,  does  not  counterbalance 
"  the  usual  affidavit  for  the  plaintiff.*'  In  this  case,  the 
affidavit  which  was  the  foundation  of  the  subsequent  pro- 
ceedings, shews  that  the  service  was  not  pei*sonal,  but 
such  as,  by  the  express  terms  of  the  Act,  could  not  be  good 
service,  unless  made  so  by  the  order  of  a  Judge,  which 
was  not  obtained.  As,  therefore,  there  has  been  no  legal 
service  of  the  scire  facias^  the  rule  to  plead  or  join  in  error, 
and  the  rule  for  judgment,  must  be  set  aside  with  costs. 

Rule  accordingly. 

{b)  lC.M.dt  R.  874.  (e)  6  Dowl.  826. 
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HUMPHREYS  against  SAMUEL  HELMES  and 
Another. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  ^^J^t^f^^^^-^ 
close,  and  cutting  down  and  carrying  away  trees,  containing' 
tried  before  Ritchie^  J.,  at  the  Kin^s  circuit  in  1859.         and  forty 

The  land  on  which  the  alleged  trespasses  were  commit- panted  to  b. 
t«d,  was  part  of  lot  No.  33,  containing  two  hundred  and  after  which 
forty  acres,  granted  by  the  Crown  to  WiUiam  Helmes  in  country.^ in 
1809,  the  adjoining  lot,  No.  34,  having  been  granted  to  J^Jherfwith- 
his  father,  Henry  Helmes^  at  the  same  time.     The  lots  JJJJjjJJJ 
were  surveyed  soon  after  the  grant  issued,  both  flewry  conveyed  the 
and  William  Helmes  being  present  at  the  survey.     Thewhoconvej^ 
expense  of  the  survey,  and  the  grant  fees  of  both  lots  were  k.  took  pos- ' 
paid  by  Henry  Hdmes^  WiUiam  Helmes  being  at  that  time  iand,^cut  tim- 
a  minor.     Soon  after  this,  WiUiam  Helmes  left  the  Prov- ^J  SS^  on^'of 
ince,  and  had  not  been  since  heard  of.     In  May,  1812,^^^^/^®,^®"' 
Henry  Helmes^  the  father,  conveyed  both  lots  to  t/o^gjA^nvejeditt 
Baxter.     In  October y  1825,  Baxter  conveyed  lot  No.  33  entered  and 
to  John  King  and  William  Pairweather,  who  had  the  upon  it,  and 
dividing  line  between  the  lots  Nos.  33  and  34,  run  out  to  to thepiaintiff 
the  rear,  and  carried  on  extensive  lumbering  operations  JSv^ic^^ 
on  the  lot;  and  in  February ,  1828,  conveyed  to  Gfcorge^J^^^i^ 
Fairweaiher,  who  entered  and  cut  down  trees,  and  macle  ^^jJ^^r^gT^^e 
timber  and  shingles  on  the  land,  living  on  it  about  a  fort- cleared  about 

•  i^.       ...  ^.        .1        ...  ■.   .       r  ^^«-    an  acre  of  the 

night,  while  makmg  the  shmgles ;  and  in  January ,  1834,  land,  which 

conveyed  to  the  plaintiffs.    All  these  deeds  of  conveyance  improyement 

made,  and 
commenced 
l«ilding  a  house  in  1SS6,  when  the  defendant  (the  heir  of  H.)  entered  and  forbade  him :  the 
iKKise  wai  not  finished,  and  was  burnt  soon  afterwards,  and  the  land  remained  unoccupied 
till  18oO,  when  the  plaintiff  built  another  house :  the  defendant  soon  afterwards  entered  and 
cut  trees  upon  the  land,  for  which,  trespass  was  brought. 

Held, per  Parker,  WUmot,  and  BiteMie,  JJ.  (Carter,  (7.  J.,  and  iV.  Parker,  M.  B.,  dissen- 
tientibus),  that  the  jury  were  properly  directed,  that  if  the  plaintiff,  and  those  under  whom 
«be  ciaimied,  entered  under  registered  deeds,  with  defined  boundaries,  with  the  intention  of 
taking  possession  as  owners,  and  not  as  mere  trespaNsers  without  any  claim  of  tiUe,  their  acts 
might  be  considered  as  continuous  acts  of  possession  of  the  whole  lot,  and  not  merely  of  the 
Pftrt  aetoally  occupied,  and  that  such  possession,  if  continued  for  twenty  years,  would 
bar  the  defendants'  right. 

Acts,  which  in  the  case  of  a  person  who  enters  on  land  without  claim  of  title,  may  be 
treated  as  mere  acts  of  trespass;  may,  when  done  by  a  person  under  cliim  of  title,  be  con- 
tidered  acts  of  owner^ip. 


were 
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1861.      were  duly  acknowledged  and  registered.    Up  to  this  time, 
the  lot  remained  in  a  wilderness  state ;  but  soon  after  the 


against  Plaintiff's  purchase,  she  had  about  an  acre  cleared,  and  in 
hklmes.  1836,  employed  *one  McLeod  to  build  a  log  house  ou  this 
clearing.  While  McLeod  was  building  the  house,  the 
defendant,  Samuel  Helmes,  a  brother  of  William  Helmes^ 
the  grantee,  came  upon  the  laud,  and  made  preparations 
for  building  a  house.  McLeod  and  he  forbade  each  other, 
and  Hdmea  went  away,  and  it  did  not  appear  that  he 
interfered  with  the  land  again,  for  upwards  of  twenty 
years.  The  house  commenced  by  McLeod  was  not  fin- 
ished, and  was  burnt  in  1838,  and  from  that  time  till  1850, 
it  was  not  shewn  that  any  person  occupied  the  lot,  or  that 
any  fence  was  put  around  any  pai-t  of  it.  In  1850,  the 
plaintiff  built  another  house  and  a  barn  upon  the  land,  and 
leased  it  to  one  Carroll  for  six  years ;  and  during  his  ten- 
ancy, the  defendants  came  to  the  land,  and  forbade  him 
working  on  it.  They  cut  down  a  few  trees  from  the  lot, 
which  they  used  in  building  a  log  house.  For  this  entry 
and  cutting,  the  action  was  brought. 

A  nonsuit  was  moved  for,  oti  the  ground  that  the  pos- 
session was  in  Carroll  under  the  lease ;  but  the  learned 
Judge,  being  of  opinion  that  the  plaintiff  might  be  entitled 
to  recover  under  the  asportavit  count,  which  by  the  Act 
21  Vict.  c.  20,  §  5,  might  be  treated  either  as  trespass  or 
case,  decided  that  the  question  of  the  carrying  away  and 
converting  the  trees,  by  the  defendants,  should  be  left  to 
the  jury,  the  plaintiff's  counsel  consenting  that  a  nonsuit 
should  be  entered  if  this  question  was  improperly  left. 
In  his  direction  to  the  jury,  the  learned  Judge  said,  that 
if  the  plaintiff  had  by  herself,  or  by  those  under  whom  she 
claimed,  twenty  years  clear  and  continuous  possession  of 
the  lot,  she  had  made  out  a  title,  and  could  recover ;  but 
if  they  were  not  satisfied  of  this,  the  title  would  be  in  the 
defendant,  Samuel  Helmes^  as  the  heir  of  the  grantee,  who 
would,  in  that  case,  have  the  right  to  enter  on  the  land. 
That  the  acts  which  would  constitute  a  continuous  posses- 
sion, might  be  very  different  in  the  case  of  a  mere  tres- 
passer without  title,  or  claim  of  title ;  and  that  of  a  party 

who 
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who  entered  on  property  under  a  registered  deed,  with      1861. 

the  boundaries  defined;  and  in  considering  this  question,     

Humph RKYS 
he  thought  the  deeds  in  evidence  were  material  elements      against 

or  ingredients,  to  bo  taken  into  consideration  by  them  in  Helmes. 
determining  the  character  of  the. acts,  alleged  to  constitute 
a  possession  of  the  land  by  the  plaintiff  and  those  under 
whom  she  claimed.  That  if  a  party  entered  on  land  under 
a  registered  deed,  with  defined  boundaries,  and  exercised 
acts  of  ownership,  and  afterwards  conveyed  the  land  to  a 
second  party  by  a  deed  duly  registered,  such  possession 
would  enure  to  the  benefit  of  the  grantee,  inasmuch  as  the 
Act  of  Assembly  made  a  registered  deed  tantamount  to 
livery  of  seisin,  and  if  that  grantee  in  like  manner  contin- 
ued in  possession  by  himself  or  his  grantees,  under  regis- 
tered deeds,  for  a  period  of  twenty  years,  a  jury  might 
find  such  a  continuous  possession  as  would  bar  the  right 
of  the  owner  of  the  land.  In  applying  these  principles  to 
tho  present  case,  his  Honor  told  the  jury,  that  if  they  were 
satisfied  that  the  plaintiff,  and  those  under  whom  she 
claimed,  entered  under  their  deeds  with  the  intention  of 
taking  possession  as  owners,  or  doing  acts  as  owners,  then, 
they  might  find  that  such  acts  were  a  taking  possession  of 
the  lot;  whereas,  if  they  entered  without  deed  or  claim  of 
property,  the  same  acts  might  bo  no  more  than  isolated 
acts  of  trespass,  and  at  any  rate  would  not  be  extended 
beyond  the  actual  occupation.  That  if,  having  so  entered 
under  deeds,  the  plaintiff,  and  those  under  whom  she 
claimed,  continued  to  use  the  land,  and  exercise  such  acts 
of  ownership  \)ver.  it,  as  persons  having  the  legal  title 
might  be  expected  to  do,  having  reference  to  the  character 
of  the  land,  namely,  whether  wilderness  or  improved  land, 
they  might  find  that  such  acts  were  continuous  acts  of 
possession  of  the  whole  lot,  and  if  continued  for  twenty 
years,  would  bar  the  right  of  Samuel  Helmes,  and  entitle 
the  plaintiff  to  recover  in  this  action. 

Verdict  for  the  plaintiff,  on  the  second  count. 

In  MuJiaelmas  term,  1859,  George  G,  Gilbert  obtained 
a  rale  nisi  to  enter  a  nonsuit,  or  for  a  new  tinal,  on  tho 

ground 
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1861.      ground  of  misdirection,  and  that  the  verdict  was  against 

the  weight  of  evidence. 

against         ^'  ^'  Wetinore  shewed   cause   in  Hilary  term    last. 

Helmbs.  Under  the  Act  21  Vict,  c,  20,  §  5,  the  second  count  may 
be  treated  either  as  a  count  in  trespass,  or  trespass  on  the 
case  (a).  [Parker,  J.  It  is  doubtful  whether  that  act 
means  more  than  this,  that  if  the  plaintiff  frames  his  decla- 
ration in  trespass,  he  can  recover,  though  properly  it 
ought  to  have  been  case.]  The  plaintiff  had  a  right  to 
recover  on  the  ay>ortavtt  count,  for  taking  away  the  trees 
after  they  were  cut  down,  for  then  they  became  the  prop- 
erty of  the  owner  of  the  soil.  Ward  v.  Andrews  (b)  ; 
Rose.  Ev.  603.  The  case  was  properly  left  to  the  jury, 
on  the  question  of  adverse  possession.  The  right  of  entry 
of  William  Hthnes  or  his  heirs  is  barred  by  the  lapse  of 
forty  years,  the  utmost  limit  allowed  by  the  Statute  of 
Limitations.  By  the  Act  26  Oeo.  III^  c.  3,  §  12,  dee<1s 
and  conveyances,  duly  acknowledged  and  registered,  are 
declared  to  pass  the  lands  and  estate,  and  the  possessiou 
therein  granted  or  intended  to  be  granted.  Where  a 
party  gets  a  deed  of  land  and  registers  it,  it  is  presumed 
that  he  is  in  possession  of  all  the  land  described  in  the 
deed.  [N.  Parker,  M.  R.  Whether  the  person  who 
gave  the  deed  had  possession  of  the  land  or  not?]  Yes. 
This  has  been  decided  in  Nova  Scotia ^  iu  the  case  of 
Cunard  v.  Irvine  (c).  The  deed  to  Baxter  was  evidence 
of  his  possession.  He  was  not  a  mere  wrong-doer,  but 
entered  under  claim  of  title,  and  his  possession  would 
extend  to  all  the  land  described  in  his  deed.  Adams' 
Eject.  {Tilling.) J  54,  note,  590.  This  is  not  like  the  case 
of  Doe  V.  White  ((2),  for  there  the  defendant  entered  as  a 
mere  trespasser,  without  deed,  and  therefore  could  not 
extend  his  possession  beyond  his  actual  occupation ;  but 
the  actual  lawful  possession  of  part  of  a  tract  of  land,  is 
evidence  of  the  possession  of  the  whole.  Jones  v.  Wil- 
liams (e). 

(a)  Ste  Brown  v.  ThompMon  (4  Allen,  23S). 
(6)  2  ChU.  B.  636.  (c)  Jamesi'  JB.  81. 

{d)  1  Kerr,  095.  («)  2  Jf.  <£  ir.  326. 

Geof*ffe 
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George  G.  Gilbert ^*contra.     The  title  is  clearly  in  the      1861. 

defendant,  unless  he  has  lost  his  right  by  the  Statute  of    

Limitations ;  for,  being  the  legal  owner,  he  is  presumed  against 
to  be  in  possession,  unless  the  actual  possession  is  proved  helmes. 
to  be  in  another.  Doe  v.  Craft  (a).  There  was  no  such 
continuous  actual  occupation  of  the  land  until  1850,  as 
would  amount  to  a  disseisin  of  the  heir.  A  possession 
taken  in  1836,  and  abandoned  in  1838,  cannot  operate  as 
a  disseisin  of  the  true  owner.  Unless,  therefore,  the 
registered  deeds  operate  as  a  disseisin,  the  plaintiff  has 
made  out  no  title.  How  could  the  deed  from  Henry 
Helmes^  who  had  neither  title  or  possession,  give  any  right 
to  Baxter?  In  the  (^ase  of  Cunard  v.  Irvine^  Bliss^  J., 
says:  *'A  deed  from  a  person  who  was  never  in  posses- 
**  sion,  and  who  derived  no  title  from  the  Crown,  or  from 
*^  one  who  has  been  in  possession,  I  think,  passes  nothing." 
If  Baxter  acquired  no  title,  he  could  convey  none.  The 
acts  of  King  and  Fairweather  and  George  Fairweather^  in 
cutting  lumber  on  the  land,  did  not  amount  to  a  posses- 
sion, but  were  mere  trespassep.  The  possession  that  is 
capable  of  ripening  into  a  title,  must  be  notorious,  and 
continued  for  twenty  years,  without  entry  or  claim  on  the 
other  side.  Doe  v.  Cochran  (b);  Doer.  Mulford  (c); 
Adamtf  Ej.  681.  The  occasional  cutting  timber  on  the 
land,  does  not  amount  to  a  continued  occupancy.  Brax- 
daler.  Speed  (d);  De7i  v.  Ridley  (e);  Cooper  v.  Smith 
(f).  The  continuity  of  the  possession,  if  there  was  any, 
was  broken  by  the  entry  of  the  defendant  in  1836.  To 
countervail  the  legal  title,  there  must  be  twenty  years 
actual  occupancy,  or  substantial  enclosure  of  the  premises. 
A  cultivation  of  part  for  twenty  years,  with  a  claim  of 
title  to  the  whole,  will  not  give  a  title  beyond  the  portioa 
actually  improved,  ddams'  Ej.  590,  592;  Royer  v» 
Benloto  (g).  The  general  doctrine  in  this  country  is, 
that  where  a  party  enters  without  title,  his  seisin  is  con- 
fined to  his  possession  by  metes  and  bounds:  this  was 

(a)  1  Kerr,  546.  {b)  1  Ha^.  ISO.  (c)  1  Hayvo.  820. 

(<l)  I  HorM,  106.  ie)  2  N.  Oar.  B.  400.  (/)  0  Serg.  <g  i?.  26. 

{g)  mSerg.diB.d06. 

settled 
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1861.      settled  in  Doe  v.  White  (a)  and  Doe  v.  Chace  (6).    What 

is  the  difference  between  an  entry  without  title,  and  an 

against  ©iitry  under  a  deed  which  gives  no  title  ?  The  American 
Helmes.  decisions  as  to  the  effect  of  an  entry  under  a  registered 
deed  are  not  uniform,  and  many  of  them  probably  are 
affected  by  legislative  enactments  in  the  different  States. 
In  Brimmer  v.  2 he  Proprietors  of  Long  Wharf  (c),  it 
was  held  that  the  acts  of  disseisors  were  to  be  limited,  in 
respect  to  the  true  owner,  to  their  exclusive  occupation, 
and  should  not  be  extended  by  construction  according  to 
their  claims  under  invalid  deeds.  No  doubt  a  different 
doctrine  appears  to  have  been  held  in  many  cases ;  but 
without  knowing  the  exact  facts  in  those  cases,  it  is  unsafe 
to  rely  upon  them  as  authorities  to  establish  the  principle 
contended  for  by  the  plaintiff.  The  doctrine  of  construc- 
tive possession  of  wilderness  land  ought  not  to  be  extended 
beyond  what  the  decisions  in  this  Court  will  warrant. 

Cur.  adv.  vuU. 

The  Court  now  delivered  judgment  as  follows :  — 
WiLMOT,  J.  This  is  an  action  of  trespass,  for  breaking 
and  entering  the  plaintiff's  close,  and  cutting  down  and 
carrying  away  trees,  tried  before  Mr.  Justice  Ritchie  in 
King*B  County.  The  declaration  contained  a  count  for  the 
breaking  and  entering,  and  also  the  asportavit  count.  A 
verdict  was  given  for  the  plaintiff  on  the  a»portavit  count ; 
and  a  rule  nisi  obtained  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  or  for  a  new  trial ;  on  the  grounds  of  misdirec- 
tion, and  that  the  verdict  is  against  the  weight  of  evidence. 
If  the  direction  of  the  learned  Judge  is  sustained,  there  is 
not  sufficient,  in  my  opinion,  in  the  other  ground,  to  jus- 
tify making  the  rule  absolute  for  a  new" trial. 

This  case  brings  up  a  question  of  great  importance  in 
this  country,  relative  to  wilderness  land;  and  that  is, 
whether  any  value  is  to  be  given  to  the  deeds,  in  such  a 
case,  or  whether  they  are  to  be  thrown  aside,  and  the 
plaintiff's  right  decided  wholly  upon  the  acts  of  possession  ? 

(a)  1  Kerr,  M5.  (6)  8  AUen,  501.  (c)  5  Pick.  136. 

If 
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If  the  latter  course  should  be  adopted,  it  is  quite  clear      1861. 
tiutt  no  continuous  possession  iu  fact,  for  twenty  years,  was 
made  out  in   the  plaintiff  and  those  under  whom  she     againtt 
clafans.    It  has  been  well  settled,  that  a  mere  naked  pos-    helmes. 
session  shall  be  limited  by  itself;  for  without  deed,  the 
extent  of  actual  possession  —  the  possessio  pedis  —  affords 
the  surest  evidence  of  the  extent  of  the  claimant's  right. 

In  this  case,  the  learned  Judge  who  tried  the  case  told 
the  jury,  that  the  acts  which  would  constitute  a  continuous 
possession,  might  be  different  in  the  case  of  a  mere  tres- 
passer without  title  or  claim  of  title,  and  that  of  a  party 
who  relied  on  a  claim  of  possession  under  a  registered 
deed,  with  the  boundaries  defined.  This  direction  accords 
substantially  with  the  doctrine  laid  down  by  Mr.  Justice 
**ary,  as  cited  in  Angdl  an  Limitations,  499 :  "  We 
*'  are  entirely  satisfied  that  a  conveyance  of  wild  or  vacant 
''land  gives  a  constrwUive  seizin  thereof  in  deed,  to  the 
'*  grantee,  and  attaches  to  him  all  the  legal  remedies  inoi- 
''  dent  to  the  estate."  In  the  same  book,  p.  429,  it  is  said 
that  <*an  entry  into  possession  of  a  tract  of  land  under  a 
*'  deed  containing  specific  metes  and  bounds,,  gives  a  con- 
'^stnictive  possession  of  the  whole  tract,  if  not  in  any 
'^  adverse  possession,  although  there  may  be  no  fence  or 
**  enclosure  around  the  ambit  of  the  tract,  and  an  actual 
'^  residence  only  on  a  part  of  it"  These  authorities  were 
cited  and  relied  upon  by  the  Supren^e  Court  of  Nova 
Scotia,  in  the  case  of  Ounard  v.  Irvine  (a). 

Conceding  to  the  defendants,  that  William  Helmes  might 
be  considered  in  the  constructive  possession  of  lot  88,  up 
to  the  time  of  the  deed  from  Baxter  to  King  and  Fair^ 
veaiker  in  1825, 1  cannot  carry  such  constructive  posses- 
sion, past  the  entry  and  possession  in  fact  of  King  and 
Pairweaihei'  under  the  deed,  in  the  winter  of  1825  and 
1826 ;  for  by  such  entry  and  possession  they  are  deen^ed, 
in  the  .language  of  Mr.  Justice  Story,  <*  to  have  a  poaaea- 
*'  sioo  of  the  land  eo^zteuMve  with  the  boundaries  stated 
'*  in  their  deed,  where  there  is  no  open,  adverse  possession 
'*  of  any  part  of  the  hmd  so  described,  in  any  other  per- 

{a)Jmst^9.91. 
9  "  son-" 
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1861.      '<  son.''    The  possession  of  King  and  Fairweather  in  1826, 

being  therefore  sufficient  to  determine  the  constructive 

again8t  possession  of  the  grantee  and  his  heirs ;  when  King  and 
Helmes.  FairtoecUher  conveyed  to  George  Fairweather  in  1828, 
and  his  deed  was  registered,  I  am  of  opinion  that  the  pro- 
visions of  the  26  Geo.  III^  o.  3,  §  10,  applied,  and  made 
such  deed  effectual  for  transferring  lot  33,  and  the  esUUe, 
9i.n^ possession  thereof ^to  the  grantee^  George  Fairweather; 
and  therefore,  long  before  this  action  was  brought,  the 
plaintiff  had  acquired  a  good,  parliamentary  title  to  the 
locus  in  quo. 

I  am  therefore  of  opinion,  that  the  direction  of  the 
learned  Judge  was  right,  and  that  the  verdict  should 
stand. 

Parker,  J.  After  a  very  careful  consideration  of  this 
case,  I  have  come  to  the  same  conclusion  as  that  of  my 
learned  brothers,  Wilmot  and  Ritchie^  that  the  circum- 
stances of  this  case  were  such  as  to  require  the  Judge  to 
leave  the  question  of  possession  to  the  jury,  and  to  war- 
rant their  finding  in  favor  of  the  plaintiff. 

We  cannot  judge  aright  of  this  and  similar  cases,  with- 
out adverting  to  the  state  of  the  country  and  mode  of  set- 
tlement in  its  early  Provincial  period.  As  a  general  rule, 
the  inhabitants  have  their  several  lots  of  land,  which  have 
been  originally  granted  by  the  Crown,  on  each  of  which  a 
unity  of  ownership,  and  a  unity  of  character,  to  some 
extent  at  least,  has  been  stamped  by  the  Crown  in  its 
grant,  and  in  its  preliminary  survey  for  the  grant.  In  the 
case  of  Gaudin  v.  McKiUigan  (a)*  I  referred  to  some 
authorities  bearing  on  this  circumstance,  and  I  need  not 
repeat  them.  In  most  cases,  the  lots  are  parallelograms 
of  considerable  length,  —  one,  two,  three,  or  more  miles, 
—  with  comparatively  narrow  breadths ;  very  generally  in 
ranges  or  tiers,  and  not  unfrequently  bounded  on  rivers  in 
front,  with  a  continuous  rear  line  parallel  to  the  general 
course  of  the  river,  and  in  other  ranges  or  tiers  bounded 
on  the  rear  line  of  the  river-fronted  lots ;  a  great  part  of 
whieh  lots,  even  to  this  day,  are  only  partially  cleared, 

(a)2ilUen,89S. 

and 
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and  fenced  in  as  far  as  the  clearances  go,  while  the  rear      1861. 

remains  unfenccd,  and  in  a  wilderness  state,  the  possession    

of  which  wilderness  is  of  course  not  evidenced  by  the  againtt 
same  acts,  as  those  parts  are,  which  are  cleared  and  culti-  Helmbs. 
vated,  but  the  enclosure  in  front  by  the  occupants,  has  the 
effect  of  barring  other  persons  from  access  to  the  rear, 
except  over  the  lands  of  adjoining  proprietors ;  and  the 
cutting  of  trees  in  rear,  goes  on,  continuously  or  occasion- 
ally, as  the  wants  or  convenience  of  the  settler  may 
require,  without  interference  from  the  neighbors  or  others. 
There  may  be  defects  in  the  title,  unknown  or  unsuspected 
by  the  settlers,  who  enter  bona  fide  under  registered  deeds, 
specifying  the  numbers  and  boundaries ;  and  any  distinc- 
tion as  to  the  right  resting  on  possession  of  one  part 
of  the  lot,  more  than  another,  is  not  thought  of.  Such 
cases  as  these,  present  a  very  different  aspect  from  those, 
where  entries  are  made  on  lands  by  trespassers,  for  the 
mere  purpose  of  cutting  down  and  carrying  away  the  trees, 
without  other  acts  indicating  the  intent  to  occupy,  and 
can  hardly,  by  the  force  of  any  general  rule,  be  withdrawn 
from  the  consideration  of  a  jury. 

The  case  now  before  us  is  certainly  a  peculiar  one.  The 
plaintiff  does  not  derive  title,  by  deed  from  the  grantee, 
but  claims  under  a  deed  given  by  the  father  of  the  gran- 
tee, in  the  year  1812,  nearly  fifty  years  ago,  and  under 
circumstances  which  I  will  detail. 

The  grantee  paid  nothing  for  the  land,  —  it  was  of  little 
or  no  value  for  the  purposes  of  sale ;  as  at  that  period, 
and  for  many  years  after,  land  was  freely  granted  for  the 
purpose  of  actual  settlement,  by  the  Crown,  without  any 
other  charge  than  the  payment  of  grant  fees  to  the  public 
officer,  and  the  costs  of  survey.  The  grantee,  in  this 
instance,  expended  neither  pains  nor  labor  nor  money,  in 
the  acquisition  of  the  land ;  his  father,  in  getting  a  free 
grant  from  the  Crown  to  himself  for  one  lot,  procured  a 
grant  to  his  son,  of  the  lot  adjoining,  in  the  expectation 
that  the  son  would  settle  on  it.  Neither  father  nor  son 
had  money  of  their  own,  to  pay  for  the  survey  or  grant 
fees :  that  money  was  advanced  to  the  father  by  one  Joseph 

Baxter^ 
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1861.     Baxter.    The  son  was  present  at  the  survey  in  1808  or 

1809,  and  knew  he  might  hare  the  lot,  and  that  it  was 

against  surveyed  for  him ;  but  it  was  evidently  then  of  no  use  to 
Helmbs.  him,  unless  he  chose  to  settle  on  it.  The  grant  came  out 
shortly  after,  and  bears  date  December  11,  1809,  of  both 
lots,  viz.  No.  34  to  the  father,  Henry  Belmes^  and  No.  83 
to  the  son,  William  Helmes.  There  is  no  evidence  of  the 
son's  having  ever  gone  on  the  land  after  the  grant,  or 
having  concerned  himself  in  the  least  about  it.  On  the 
contrary,  he  departed  from  the  Province,  having  first 
acquainted  his  father  with  his  intention  to  leave.  The 
father  decided  on  following  his  son,  and  undertook  to  con- 
vey both  lots  to  Joseph  Baxter  j  from  whom  he  had  bor- 
rowed the  money  to  pay  for  the  fees  and  survey,  attending 
the  grant,  without  which,  the  grant  could  not  have  been 
obtained.  There  can  be  no  doubt  that  the  father  had  the 
power  at  this  time,  of  taking  and  giving  possession  of  both 
lots,  though  his  legal  title  extended  but  to  one.  The 
deed  to  Baxter^  of  bargain  and^sale  of  both  lots,  executed 
and  acknowledged  by  himself  and  his  wife,  bearing  date 
May  29, 1812,  was  duly  registered  in  the  County  Records 
on  May  29, 1813.  The  consideration,  we  may  fairly  pre- 
sume, was  the  payment  of  the  debt  so  incurred  to  Baxter. 
Baxter^  in  October^  1825,  executed  a  deed  of  bargain  and 
sale  of  the  lot,  to  John  King  and  William  Fairweather. 
This  deed  was  duly  acknowledged  and  registered,  in  May, 
1826.  About  twenty-five  years  ago,  the  dividing  line 
between  the  lots  Nos.  33  and  34,  was  traced  from  the 
Cumberland  road  to  the  rear,  where  a  marked  tree  was 
found,  with  a  number  ou  it,  indicating  it  to  be  the  boun- 
dary tree.  This  line  had  been  run  and  marked  by  King 
and  Fairweather^  who  carried  on  extensive  operations, 
wherever  they  pleased  on  the  lot,  cutting  and  carrying 
away  logs  and  timber.  The  other  side  line,  between  the 
lot  33  and  the  adjoining  lot,  occupied  by  one  John  Rose^ 
was  run  out  to  the  rear  by  Mr.  Fonlis^  a  Deputy  Crown 
Surveyor,  at  the  instance  of  one  Fleming^  who  had  applied 
for  a  grant  of  land  in  rear  of  the  lots  33  and  34.  In 
Fdyruary^  1828,  King  and  Fairwealher  gave  a  deed  of 

bargain 
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bargain  and  sale  of  the  lot  83,  to  George  Fairweather^      1861. 

described  as  bounded  on  the  north  by  the  old  Cuimberland    

road,  and  on  the  west  by  land  occupied  by  John  Rose,  against 
This  deed  was  acknowledged  and  registered  on  5tti  Hblmbs. 
March^  1828.  George  Fairweather  eab&r^A  under  this 
deed,  cut  down  trees,  and  made  timber  and  shingles  on 
the  land.  He  swore  at  the  trial,  that  he  bought  the  lot,  in 
the  full  belief  that  he  was  getting  a  good  title  to  it,  and 
that  the  acts  he  did  thereon,  were  in  the  exercise  of  that 
supposed  right.  Thus  we  have  proof,  that  thirty-four 
years  ago,  these  acts  were  done  on  the  lot,  the  front  and 
side  lines  of  which  were  surveyed  and  marked,  without 
the  slightest  interference  of  the  grantee. 

In  January^  1834,  George  Fairweather  executed  a  deed 
of  bargain  and  sale  to  the  plaintiff,  then  unmarried.  The 
consideration  mentioned  in  the  deed  was  £80;  but  she 
stated  in  her  evidence,  that  she  paid  about  £100.  That 
deed  was  also  acknowledged  and  registered,  the  day  after 
its  ezeeution.  She  employed  one  Floods  to  cut  and  clear 
three  acres ;  he,  however,  cleared  but  one.  Within  two 
years  from  her  purchase,  she  built  a  log  house  on  the 
clearance ;  that  house  was  accidentally  burnt ;  and  about 
ten  years  before  the  trial,  she  built  another  bouse  and  a 
bam.  I  should  here  mention  that  the  plaintiff,  after  her 
pardiase,  intermarried  with  one  John  Humphries^  who 
died  about  twelve  years  ago ;  and  after  his  death,  viz.  on 
13th  July^  1850,  she  gave  a  lease  of  the  lot  to  one  Bernard 
CarrdUy  who  was  to  pay  his  rent,  by  clearing  up  a  part  of 
the  land.  He  was  a  witness  at  the  trial ;  and  stated,  that 
on  the  tine  between  his  lot  and  OanvpheWsy  is  now  a  road  cut 
out,  which  is  called  the  Line  road ;  and  that  after  he  came 
into  possession,  as  the  plaintiff's  tenant,  the  defendant, 
Samuel  Hdmes^  a  brother  of  William  Hdmes^  the  grantee, 
with  his  two  sons,  came  to  where  he,  Carroll^  was  work- 
ing, and  forbade  him  clearing  on  the  land,  while  he,  Carroll^ 
forbade  their  entry,  and  warned  them  off.  They  cut  and 
earned  away  a  few  trees,  and  commenced  building  a  small 
hoHse  on  the  roadside,  partly  on  the  road  running  between 
the  lots  33  and  34.     It  is  for  the  asportavit  of  these  trees, 

the 
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1861 .     the  plaintiff  has  recovered  in  this  action ;  and  the  question 

comes  up,  whether,  admitting  Samud  Helmes  to  be  the 

against     ^^^  ^^  ^®  grantee,  the  learned  Judge  was  justified,  in 

Hklmbs.    leaving  the  question  of  adverse  possession  to  the  jury,  and 

the  jury  warranted,  in  finding  that  before  this  entry  of  the 

defendants,  the  plaintiff  and  those  under  whom  she  claimed 

had  twenty  years  uninterrupted  possession  of  the  lot. 

I  cannot  but  think  the  decision  a  correct  one. 

We  have  a  clear  succession  of  registered  deeds,  and  acts 
of  possession  thereunder ;  and  as  the  registry  was  evidently 
intended  to  be  equivalent  to  livery  of  seisin,  it  is  a  mate- 
rial point  for  consideration,  that  there  was  nothing  to  pre- 
vent either  Joseph  Baxter^  from  1812  to  1825,  or  King 
and  Fairweather^  from  1825  to  1828,  or  Oeorge  Fair- 
loeaiher^  from  1828  to  1834,  from  making  a  feoffment  with 
livery  of  seisin ;  and  though  a  feoffment  may  be  made  by 
wrong,  yet  will  it  enure  to  pass  the  possession.  It  is  laid 
down  in  8hep.  Touch.  204,  that  a  man  in  possession  by 
right  or  wrong,  could  make  a  feoffment;  but  there  was 
this  distinction,  that  if  a  man  enteivinto  my  land  by  wrong, 
and  make  a  feoffment  to  a  stranger,  '*  /  being  then  on  the 
landf  the  feoffment  is  void." 

The  livery  stated  in  Co.  Lilt.  48,  might  be  done  in  two 
manner  of  ways :  by  a  solemn  act  and  words ;  as  by  deliv- 
ery of  the  ring  or  hasp  of  the  door,  or  of  a  branch  or  twig 
of  a  tree,  or  of  a  turf  of  the  land,  and  with  these  or  the 
like  words,  the  feoffor  and  feoffee  both  holding  the  deed 
of  feoffment,  and  the  ring  of  the  door,  hasp,  branch,  twig, 
or  turf,  and  the  feoffor  saying :  '«£ferc,  I  deliver  you  seisin 
and  possession  of  this  house^  in  the  name  of(M  the  lands  and 
tenements  contained  in  the  deedy  according  to  the  form  and 
effect  of  this  deed.''*  Or  by  words,  without  any  ceremony 
or  act ;  as,  the  feoffor  being  at  the  house  door,  or  within 
the  house,  saying :  ^^Here  I  deliver  you  seisin  and  posses- 
sion of  this  housey  in  the  name  of  seisin  and  possession  of 
all  tffe  lands  and  tenements  contained  in  this  deed.** 

The  circumstances  of  the  case  of  Doe  v.  White  (a)  are 
very  distinguishable  from  the  present.     The  only  docu- 

(a)  1  JTerr,  605. 
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meotary  evidence  of  title,  put  in  evidence  on  either  side,  1861. 
was  the  nant  of  the  Crown  to  Governor  DesBarres^  of  a 
very  large  tract,  of  which  the  laud  in  question  was  part,  against 
and  his  will  devising  the  land  to  the  lessor  of  the  plaintiff.  Hkucbs. 
The  defendant  produced  no  deed,  nor  shewed  under  what 
circumstances  he  entered  into  possession  ;  there  was  noth- 
ing to  define  the  rear  line  to  which  he  claimed,  but  what 
was  called  the  height  of  land.  That  case  did  not  decide, 
that  there  could  be  no  adverse  possession  of  land  not 
enclosed  by  fences,  nor  brought  into  actual  cultivation  ; 
but  that,  if  the  defendant  relied  simply  on  acts  of  posses- 
6ion»  or  the  cutting  down  and  taking  away  trees  off  of  land, 
on  which  he  entered  without  deed  or  defined  bounds,  it 
was  not  the  first  act  of  cutting,  that  made  the  commence- 
ment of  the  possession,  but  there  must  be  such  a  continu- 
ance and  extension  of  the  acts,  as  would  clearly  indicate 
the  intention  to  occupy,  and  not  merely  to  trespass,  before 
the  Statute  would  begin  to  run :  and  these  must  be  judged 
of  by  a  jury. 

For  these  reasons,  I  concur  in  opinion,  that  the  rule 
should  be  discharged ;  though  I  regret  to  find,  that  the 
judgment  will  be  only  that  of  a  bare  majority  of  the 
Court. 

N.  Parker,  M.  R.  This  is  not  a  conflict  between  two 
possessions,  where  neither  party  can  claim,  except  by 
possession ;  but  in  this  case  it  is  an  undisputed  fact,  that 
the  defendant,  Samuel  Heltnes^  was  the  heir  of  the  grantee 
of  lot  No.  33,  whereof  the  locus  in  quo  is  a  part ;  it  there- 
fore presents  a  very  important  question  affecting  the  titles 
to  land  in  this  Province. 

It  appeared  that  in  1809,  two  adjoining  lots  were 
severally  granted  to  Henry  Helmes^  and  his  son  William. 
They  were  surveyed  for  them  about  the  same  time,  or 
within  a  year  of  the  grant.  Both  father  and  son 
were  present  at  the  survey.  The  right  of  the  Crown,  at 
the  time,  to  grant,  is  not  disputed,  and  the  effect  of  that 
grants  upon  well  established  principles  of  law,  which  have 
been  expressly  recognized  in  this  Province,  was,  to  invest 
the  ftther  and  son,  severally,  with  the  seisin  of  their  re- 
spective 
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1861.     spective  lots.     By  this  grant,  and  without  further  act  on 

his  part,  William  Hdmes  became,  in  the  eye  of  the  law, 

againgi  ^  against  all  the  world,  as  fully  in  possession  of  lot  No. 
Hbli^iks.  33,  which  was  then  in  wilderness,  and  of  every  part 
thereof,  according  to,  and  up  to  the  bounds  of  his  grant, 
as  if  he  had  cleared  and  cultivated,  and  substantially  fenced 
the  whole.  If  any  timber  were  thenceforth  cut,  or  other 
depredation  committed  on  this  lot,  he  would  be  entitled  to 
the  action  of  trespass,  for  the  injury  to  his  possession, 
in  like  manner  as  for  an  injury  to  his  cultivated  field, 
and  to  exercise  every  other  right  of  ownership. 

The  plaintiff  claims  under  a  series  of  registered  deeds, 
and  certain  acts  relied  on  as  acts  of  possession  thereunder, 
and  contends  that  by  means  thereof,  but  at  what  period 
is  not  very  distinctly  stated,  the  defendant,  Samuel 
Helmea^  was  dispossessed,  and  has  remained  so  dispos- 
sessed for  twenty  years,  and  was  therefore  barred  by 
the  Statute  of  Limitations,  and  had  forfeited  his  right, 
at  the  time  of  the  acts  complained  of,  for  which  he  was 
consequently  liable  in  damages,  as  a  trespasser,  to  the 
plaintiff. 

The  origin  of  the  plaintiff's  title,  is  a  deed  from  Henry 
ffdmesy  the  grantee  of  34,  and  the  father  of  William 
HelmeSy  dated  29th  May^  1812,  who  by  that  deed,  pro- 
fesses to  convey  to  Joseph  Baxter^  not  only  his  own,  but 
his  son's  lot,  that  now  in  question.  That  deed  was  regis- 
tered in  the  Registry  Office  of  the  County,  and  it  is  to  be 
considered  what  tlie  effect  of  that  transaction  was,  in  re- 
gard to  lot  33.  There  is  no  evidence  of  any  prior  convey- 
ance, from  the  son  to  the  father,  nor  is  there  any  reasonable 
presumption  of  such  conveyance.  The  son  is  stated  to 
have  been  a  minor  at  the  time  of  the  grant,  and  shortly 
after  went  away.  When  he  became  of  age  does  not 
appear.  It  is  said,  the  grant  fees  of  this  lot  were  paid  by 
his  &ther ;  and  as  this  is  a  circumstance  to  which  some 
itnportanoe  seems  to  be  attached,  it  is  to  be  considered 
what  is  its  value.  Suppose  the  fact  to  be  so,  and  that 
WiUiam  JEMmes  had  been  a  stranger,  instead  of  Ae  aon  of 
Smry  HelmeSf  would  any  presumption  arise  that  any  right 

to 
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to  sell  this  lot  had  passed  to  Henry  Helmes,  either  by  con-      1861. 

vevanee  or  relinquishment  of  possession  ?    If  not,  it  is  not    "t 

easy  to  see,  how  it  can  affect  the  case.  The  payment  of  agtUntt 
the  grant  fees  conferred  no  lien,  or  other  right  to  the  land  Helmes. 
it«elf.  If  it  would  have  no  effect  as  regards  a  stranger, 
still  less  would  it  operate  to  the  disadvantage  of  a  son, — 
the  existence  of  that  relationship  rebutting  any  inference 
that  would  arise  as  between  strangers,  if  such  there  aould 
be,  —  because  it  would  be  considered  as  an  act  done  in 
discharge  of  a  moral  duty,  and  referable  to  the  parental 
relation ;  an  act  done  for  the  sou  and  not  for  the  parent 
himself.  The  deed,  therefore,  of  Henry  Helmes^  as 
respects  the  lot  of  Wtlliam,  was  a  mere  nullity,  and  the 
right  and  possession  remained  in  the  latter  as  before. 
Now,  as  no  right  passed  to  Joseph  Baxter^  by  the  con- 
veyance, so  there  is  no  evidence  that  the  possession 
of  William  Helmes  was  invaded  by  Baxter;  but  without 
any  act  of  possession  on  his  part,  he  executes  a  deed  in 
October,  1825,  to  King  and  JFairweather,  who,  about  the 
year  1828,  carried  on  lumbering  operations  on  the  lot. 
Joseph  Baxter f  then,  having  neither  title  nor  possession, 
but  conveying  by  a  deed,  which  deed  was  also  registered, 
the  questinn  is,  whether  any,  and  what,  different  effect 
resulted,  other  than  by  the  deed  of  Henry  Helmes  to 
Baxter  f 

Some  cases  have  been  referred  to  in  the  American 
Courts,  giving  an  effect  to  registered  deeds  when  followed 
by  acts  of  possession.  A  great  mass  of  authorities  is 
collected  in  Tillinghasfs  edition  of  Adam^s  on  UjecimerU, 
on  the  questions  raised  respecting  adverse  possession,  in 
the  Courts  of  the  different  States  of  the  Union.  It  is  not 
surprising  that  in  such  a  great  variety  of  tribunals,  there 
should  have  been  a  want  of  uniformity  of  decision ;  but 
it  is  not  easy,  without  a  report  of  the  cases  themselves,  to 
form  asy  reliable  opinion  of  them  from  the  mere  marginal 
abstracts,  with  the  knowledge,  also,  that  the  subject  has 
been  frequently  controlled  by  local  legislation,  and  in  some 
of  tb^  cases,  tiie  State  laws  being  expressly  referred  to, 
we  «re  hardly  able  to  estimate  their  value  as  guides  for  us. 
10  Some 
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1861.  Some  of  the  Tery  numerous  cases,  where  parties  have 

claimed  imder  a  registered  deed,  do,  at  first  sight,  ascril)c 

against  ^°  almost  magical  effect  to  such  an  instrument.  Thus,  in 
Hrlmes.  a  case  in  the  State  of  Maine ^  2%c  Proprietors  of  Kennebec 
Purchase y.  Laboree  (a),  cited  by  Tillinghast^  it  is  stated : 
**If  a  man  enters  upon  land  under  a  registered  deed, 
'<  though  from  one  having  no  legal  title  to  the  land,  and 
''has  a  visible  possession,  occupancy,  and  improvement 
''  of  only  a  part  of  it,  such  occupation,  unless  controlled 
''  by  other  facts,  is  a  disseisin  of  the  true  owner,  as  to  the 
''  whole  tract.**  This  is  one  of  the  most  prominent  cases 
on  the  subject,  and  states  the  effect  of  a  registered  deed 
as  strongly  as  any.  In  applying  it  to  the  acts  of  Kiiig 
and  Fairweather^  in  the  present  case,  we  are  to  consider 
what  were  the  acts  of  visible  possession,  occupancy*,  and 
improvement.  Of  these  we  are  wholly  ignorant,  and  we 
may  well  doubt  that  the  fact  of  denuding  the  land  of  the 
timber,  throughout  its  whole  extent,  followed  by  no  act  of 
residence,  enclosure,  clearance,  or  cultivation,  could  be 
properly  deemed  acts  of  improvement.  Then,  again,  it  is 
not  stated  in  the  brief  citation  of  the  case,  whether  the 
person  from  whom  the  deed  was  received,  being  without 
the  legal  title,  had,  or  had  not,  a  previous  possession ;  a 
very  material  point  to  know.  Then,  again,  the  position  is 
not  stated  absolutely^  but  is  qualified  by  the  words  ''unless 
"  controlled  by  other  circumstances." 

If  it  is  held  in  the  State  of  Maine^  that  a  person  with- 
out title  or  possession,  by  giving  a  deed,  can  give  a  char- 
acter to  the  subsequent  acts  of  the  grantee,  so  as  to  extend 
the  effect  of  operations,  like  those  carried  on  by  King 
and  FairweatheTf  to  an  exclusive  possession  in  them,  and 
to  the  extrusion  of  the  true  owner,  it  would  seem  tcj  be 
contradicted  by  many  other  cases  cited  in  the  same  book, 
and  entirely  at  variance  with  the  rule  laid  down  by  Mr.  Til- 
linffhast  himself.  But  to  whatever  extent  the  case  may  go. 
we  have  the  reason  of  the  decision  as  to  the  effect  attributed 
to  the  registered  deed,  given  as  follows,  in  the  Maine  csise  ; 
namely,  <'  because  the  extent  and  nature  of  the  (grantee*8) 

(a)  2  Grtenl,  275. 

"  claim 
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"claim  may  be  kuowu  by  the  inspection  of  the  public  reg-     1861. 
"istrj/.^^    This  is  the  only  reason  assi^cd,  and  has,  it  seems    

HUMPHRKYS 

to  rae,  no  foundation  in  English  law,  —  although  registra-  against 
tion  is  not  unknown,  —  being  established  both  in  York  Hrlmks. 
and  MiddleseXy  as  well  as  in  Ireland.  There  is,  however, 
another  Maine  case.  Little  v.  Megqider  (a),  in  which  it  is 
said,  that  an  entry,  under  registered  deed,  and  payment 
of  taxes,  is  no  evidence  of  a  disseisin  of  the  true  owner, 
unless  the  person  who  has  entered,  has  continued  openly, 
to  occupy  and  improve  it.     TilL  Adams,  54. 

So,  also,  it  is  stated  to  have  been  held  in  one  case,  in 
Massackiusetisy  that  where  a  man  enters  upon  land,  under 
a  deed  duly  recorded,  he  acquires  a  freehold,  either  by 
right  or  by  wrong.  If  by  wrong,  it  is  an  actual  disseisin 
of  all  claiming  the  land  under  a  diflferent  title.  Higbee  v. 
Rice  (6).  Bnt  another  case,  also  from  Massachusetts,  is 
cited  thus  (Till.  Adams,  5^):  *«  And  it  is  also  to  be 
"  observed,  that  the  acts  of  disseisors  are,  in  respect  to 
*'  the  lawfnl  owner,  or  true  proprietor,  to  be  limited  to  an 
"  actual  ouster,  and  exclusive  occupation  of  such  disseisors, 
''  and  shall  not  be  extended  by  construction,  according  to 
*'  their  claims,  under  invalid  deeds,  or  other  conveyances.'* 
Brimmer  v.  The  Proprietors  of  Long  Wharf  {c). 

Tillinghast,  \np.  579,  lays  down  the  doctrine  of  adverse 
possession,  thus  :  '*  An  adverse  possession  must  be  hostile 
''in  its  inception;  must  be  marked  by  definite  bounda- 
'*  ries ;  must  l)e  an  actual  occupancy,  positive,  notorious, 
*'  uninterrupted,  and  continued  for  the  space  required  by 
'*  the  Statute  of  Limitations,  in  order  to  toll  an  entry." 
This  is  apparently  laid  down  as  the  general  result  of  the 
cases,  and  is  put  at  the  head  of  a  division  of  the  subject. 
''  It  must  bo  marked  by  definite  boundaries."  A  brush 
fence  was  held  insufiicient.  TiU.  Adams,  582,  per  Kent, 
C.  J. 9  2  Johns.  234.  *^A  naked  possession,  without 
^'  rights,  is  adversary  only  to  the  extent  of  actual  enclos- 
"  urea."  2  Har.  &  Johns.  151.  ''  The  adverse  possession 
''  most  be  marked  by  a  substantial  enclosure,  and  continued 
'•down,  to  render  it  available."     2  Johns.  R.  234.     And 


(s)  2  Greent.  176.  (6)  6  Mass,  B.  844.  (c)  5  Pick.  135. 
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1861.      in  p.  596«  citing  PoUs  v.  OilberU  it  is  said  by  Washingtoriy 

J. ,  as  to  a  roving  possession,  ^<  It  is  a  clear  principle  of  law, 

\gainfit  ^'  ^^^^  ^^®  rights  acquired  bj  the  adverse  possession  of  a 
Hrlmrs.  <<  disseisor,  or  other,  who  enters  and  retains  possession  by 
'<wreng,can  never  extend  beyond  the  limits  of  the  particular 
*'  spot  to  which  his  possession  was  confined.  If  he  could 
<'go  beyond  those  limits,  there  would  exist  no  other  to 
'*  circumscribe  his  claims.  He  cannot  resort  to  the  metes 
**  and  bounds  of  the  tract  on  which  he  has  settled,  because 
'<  the  legal  possession  of  the  owner  continues  unaffected  by 
<<  this  tortious  entry  ;  except  so  far  us  the  actual  adverse 
^'possession  has  disturbed  this,  the  legal  owner  is  con- 
"  structively  in  possession  of  the  whole  tract,  because  his 
'<  title  extends  to  the  whole.  A  wrong-doer  can  claim 
'<  nothing  in  relation  to  his  possession  by  construction." 

The  cases  in  general  recognize  a  distinction  as  to  what 
will  amount  to  a  possessions  as  against  a  wrong-doer, 
and  what  will  be  regarded  as  such,  against  the  true  owner ; 
and  many  of  the  cases  which  speak  of  possession  of  pari  ^ 
and  claim,  under  a  deed  or  paper^  of  title  to  the  whole,  are, 
probably,  cases  where  neither  party  had  the  legal  title, 
but  the  struggle  was  between  two  mere  occupants. 

The  case  of  Cunard  v.  Irvine,  cited  from  the  Jfbva 
Scotia  Reports,  was  of  this  nature,  neither  party  proving 
title. 

In  the  total  absence  of  any  English  authority,  recogniz- 
ing such  an  effect  as  is  contended  for,  of  a  registered  deed, 
and  with  the  recollection  that  registry  is  there  held  not  to 
be  notice,  I  think  there  was  nothing  here  established,  in 
the  desultory,  partial,  and  unconnected  acts  proved,  not- 
withstanding the  registry  of  the  deed,  to  oust  the  title  of 
William  Helmes  and  his  heirs ;  and4;bat,  therefore,  the  rule 
should  be  made  absolute. 

Carter,  C.  J.  In  this  case,  the  lot  No.  33,  on  which 
the  alleged  act  of  trespass  was  committed,  was  granted  in 
1809  to  William  Helmes;  and  it  is  not  disputed  that  his 
title  under  the  grant,  is  vested  in  the  defendant,  miless  the 
plaintiff  has  acquired  a  title  under  the  Statute  of  Limita- 
tions, by  twenty  years'  possession  in  her  and  those  under 

whom 
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whom  she  claims.    It  does  not  appear  that  WiUtam  Helmes      1861 . 

ever  took  actaal  possession  of  the   lot,  or  in  any  way    

interfered  with  it.  Lot  34  was  at  the  same  time  gi*anted  against 
to  bis  father,  Henry  Helmes^  who  in  1812  conveys  both  Hklmes. 
lots,  33  and  34,  to  Joseph  Baxter.  In  1825,  Joseph  Bax- 
ter conveys  No.  33  to  King  and  FairweatheVy  by  deed 
registered  in  1826.  In  the  years  1825  and  1826,  King 
and  Fairwealher  lumbered  on  the  lot  No.  38,  claiming  it 
as  owners;  and  in  1828,  conveyed  it,  by  a  registered 
deed,  to  George  Fairweather^  who  lived  on  the  lot  for 
about  a  fortnight,  while  making  shingles  on  Jt.  In  Janu- 
ary, 1834,  George  Fairwealher  conveyed  to  the  plaintiff. 
Shortly  after  that  conveyance  to  the  plaintiff,  she  employed 
Patridc  Floods  who  cut  down  about  one  acre  ;  and  about 
nineteen  yeai%  ago,  she  employed  He(^orMcLeod  to  build  a 
log  house  on  a  clearing  of  three  or  four  acres.  This  house 
was  not  completed  or  inhabited ;  and  during  McLeod*s 
working  at  it,  Samiusl  Helmes,  claiming  under  William 
Helmes,  commenced  building  a  house  on  the  lot.  He  and 
McLeod  mutually  forbade  each  other  to  go  on,  and  Samuel 
Helmes  left  the  lot.  The  unfinished  log  house,  commenced 
by  McLeod,  was  burnt  down  in  the  course  of  two  years ; 
and  there  was  no  fence  placed  around  any  part  of  the 
clearing,  or  any  part  of  the  lot. 

From  that  time  till  1850,  there  is  no  proof  of  any  act  of 
possession  or  occupation  by  any  one.  The  question  then 
arises,  whether  these  facts  establish  such  a  possession  for 
at  least  twenty  years,  as  will  defeat  the  original  title  under 
the  grant.  Now,  the  general  principles  on  which  the  suf- 
ficiency of  a  twenty  years'  possession  to  defeat  a  previous 
title  depends,  are  well  established,  both  in  the  English 
and  American  Courts ;  but  the  conditions  to  which  those 
principles  are  applicable  may  be  much  varied,  according 
to  the  nature  of  the  property  in  dispute.  The  definition 
of  such  possession,  given  by  Mr.  Justice  Duncan  m 
Hawk  V.  Sensermxn  (a),  as  cited  with  just  approval  by  the 
able  Editors  of  the  American  edition  of  Smith's  Leading 
Gases^  vol.  2,  p.  492,  will  be  readily  assented  to  by  all 

(a)  6  Serg,  <C'  Rawle  {Penn,)  R.  21. 

lawyers, 
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1861.      lawyers,  whether  Euglish  or  American,  who  have  iavesti- 

gated  the  subject,  viz.  that  it  must  be  ''an  actual^  coniimted. 

Humph KRYS 
against     "  v***'6te,  notorious^  distinct^  and  hostile  possession.^'     But 

Hklmrs.  it  can  hardly  be  contended,  that  precisely  the  same  amount 
and  description  of  evidence  would  be  necessary  to  prove  all 
the  characteristics  of  such  possession,  for  every  description 
of  property.  If  the  property  in  dispute  were  a  dwelling- 
house,  one  would  look  for  evidence  of  its  use  by  constant 
habitation  or  letting  to  others ;  if  a  tract  of  improved  and 
cultivated  land,  by  continued  fencing  or  cultivation.  But 
where  the  property  in  dispute  is  an  extensive  tract  of  wilder- 
ness land,  one  would  not  look  for  evidence  of  inhabiting  or 
entire  fencmg  or  cultivation.  What  we  have  to  look  for, 
seems  to  be  this:  such  a  continuance  of  acts,  as  would 
lead  persons  in  the  neighborhood  of  the  property  to  the 
reasonable  conclusion,  that  the  person  doing  them  was  the 
apparent  owner  of  some  definite  property.  Such  a  state 
of  things  continuing  for  twenty  years,  j)rtma  facie  would 
make  him  the  real  owner. 

One  who  has  a  grant  from  the  Crown  to  a  certain  tract 
of  wilderness  land,  by  metes  and  bounds,  need  not  define 
the  bounds  of  that  tract  on  the  land,  because  the  law  does 
that  for  him,  by  virtue  of  the  legal  title  with  which  it 
invests  him  by  force  of  the  grant,  which  by  law  puts  him 
in  possession  of  the  whole  tract  within  the  bounds  therein 
specified.  But  I  cannot  think  a  registered  deed,  which, 
as  far  as  conferring  title  is  concerned,  is  mere  waste  paper, 
can  extend  an  actual  possession  of  a  small  piece  of  land 
within  the  bounds  described  in  such  inoperative  deed,  to 
a  constructive  possession  of  all  the  land  therein' described. 
The  deed  is  entirely  useless  as  a  conveyance ;  why  should 
it  operate  as  a  description,  any  more  than  a  verbal  decla- 
ration of  the  party  that  he  claims  to  be  the  owner,  or  to 
be  in  possession  of  a  certain  tract  which  he  may  describe ; 
or  than  a  written  notice,  posted  up  at  the  Registry  Ofiice, 
that  he  claims  to  be  owner,  or  in  possession  ? 

Suppose  A  in  the  actual  possession  of  ten  acres,  forming 
part  of  a  lot  of  land  of  one  hundred  acres,  as  described  in 
a  Crown  grant  to  B;  and  that  he  has  no  such  actual  pos- 
session 
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session  beyond  the  ten  acres,  as,  if  continned  for  twenty      1861. 

years,  would  give  a  title  to  the  hundred  acres  :  can  he,  by    

giving  a  registered  deed  of  the  hundred  acres  to  (7,  place  againtt 
C  in  H,  better  position  than  he,  A^  himself  was  in?  Can  hklmes. 
he,  by  this  means,  confer  on  O  a  better  title,  or  a  more 
extended  possession,  than  he  himself  had  at  the  time  he 
gave  the  deed  ?  If  A  cannot  do  so,  because  he  has  it  not 
in  him,  how  can  his  deed  do  so?  If,  then,  (7,  under  the 
registered  deed,  only  continues  the  same  actacd  occupation 
which  A  had,  how  can  the  registered  deed  extend  that 
possession  ?  And  it  is  by  possession  alone  that  title  is  to 
be  acquired.  Can  any  more  effect  be  produced  by  a  series 
of  registered  deeds  (independent  of  .acts  of  possession) 
than  was  produced  by  the  first? 

To  tjike  up  the  analogy  of  livery  of  seisin  :  as  livery  of 
seisin  is  the  delivery  of  the  actual  possession,  it  follows 
that  no  person  can  give  livery  of  seisin  who  has  not  at  the 
moment  the  actual  possession.  4  Oruitie^s  Dig.  103,  citing 
BeUesworth'a  ease  (a). 

When  it  is  said  that  livery  of  seisin,  by  the  giving  a 
twig  or  turf,  or  a  part  of  the  land  intended  to  be  conveyed, 
will  avail  for  all  the  land  of  which  the  feoffor  had  the 
potcer  to  give  livery,  I  think  it  must  mean,  of  which  ho 
had  the  legal  (not  the  mere  physical)  power  to  give  livery  ; 
that  is,  of  land  to  which  he  had  a  title,  or  of  which  he  was 
at  the  moment  in  the  actual  possession. 

With  respect  to  land  granted  by  the  Crown,  we  have 
decided  that  the  grantee  is  in  possession  by  virtue  of  the 
grant,  till  some  other  person  is  in  the  actual  possession 
thereof.  In  the  case  I  have  supposed,  therefore,  B  would 
be  in  possession  of  all  the  hundred  acres  included  in  his 
grant,  except  the  ten,  at  the  time  of  A^s  deed  to  O;  and 
if  C  does  not  take  actual  possession  beyond  the  ten  acres, 
how  is  JS^s  possession  of  the  ninety  acres,  interfered  with 
by  the  registered  deed  from  A  to  Cf  Again,  is  not  every 
act  of  O  on  the  land,  a^r  he  takes  possession  armed  with 
his  registered  deed  from  A^  a  trespass,  for  which  he  would 
bo  liable  to  5,  the  legal  owner,  in  precisely  the  same 


(<i)  1  Hep.  610. 
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1861.     manuer  in  which  A  would  have  been  liable  for  the  same 
act,  if  committed  by  him  before  he  gave  the  possessiou 

against      *°^  ^^^  "®®^  ^  ^^ 

helmbs.        If  the  deed  will  not  alter  the  character  of  the  acts,  how 
can  it  extend  their  operation  ? 

If  the  registered  deeds  can  extend  the  possession  of  a 
part  to  the  whole,  it  must  be  a  constructive  possession  of 
the  part  not  actually  occupied.  But  the  person  having 
the  legal  title  under  the  grant,  is  in  constructive  posses- 
sion of  all  that  is  not  in  the  actual  possession  of  another 
person ;  and  there  cannot  be  a  constructive  possession  in 
two  persons  at  the  same  time. 

With  respect  to  the  effect  of  a  registered  deed,  which 
has  been  contended  for,  we  look  in  vain  for  any  authority 
in  the  English  Courts,  though  the  question  might  have 
arisen  there,  inasmuch  as  in  some  Counties  in  England 
the  regbtration  of  deeds  is  necessary.  All  we  do  find, 
which  can  affect  this  question  in  any  way,  is,  that  the  reg- 
istration of  a  deed  does  not  amount  to  notice.  Did  I  find 
that  in  the  UnU^  States  there  had  been  a  uniformity  of 
decision  on  this  point,  1  admit  that  such  decisions  might 
have  been  entitled  to  very  great  weight.  But  the  decis- 
ions in  the  different  States,  and  even  in  the  same  State, 
appear,  on  this  point,  to  be  so  conflicting  with  each  other, 
that  it  is  evident,  to  use  the  words  of  the  Editors  of 
Smith's  Leading  Cases  (vol.  2,  p.  494),  <^  the  subject  is 
'*  not  well  settled." 

Looking  at  the  acts  of  possession,  and  supposing  Uxe 
deeds  would  have  no  effect  in  extending  those  acts,  I  can- 
not think  they  were  sufBcient  to  bar  the  legal  title.  There 
is  an  absence  of  any  acts  of  the  parties  under  whom  the 
plaintiff  claims,  by  which  they  themselves  define  the 
bounds  of  what  they  claim,  and  of  continuity  of  possession 
of  any  part, — there  being  intervals  of  years,  during  which 
no  one  appears  to  have  been  in  occupation  of  any  part  of 
the  land  in  dispute. 

In  the  case  of  Cunard  v.  Irvine^  in  the  Supreme  Court 
of  Jfova  Scotia^  the  doctrine  contended  for  is  certainly 
clearly  maintained  by  the  late  venerable  Chief-Justice 

Halliburton; 
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HaBibufion;  but  I  must  say,  maintained  by  arguments      1861. 
and  aothorities  which  fail  to  brio^  conviction  to  my  mind.    

TTllMPmUEITH 

Nor  was  that  doctrine  necessary  for  the  decision  of  the  against 
case,  which  turned  on  the  insufficiency  of  the  plaintiff's  helmss. 
title,  and  not  on  that  of  the  defendants.  * 

In  the  absence  of  any  reliable  authority,  by  which  I 
could  feel  myself  bound,  I  have  been  obliged  to  rely  on 
my  own  views  of  those  legal  principles  on  whidi  I  think 
thU  question  depends ;  and  I  must  certainly  regret,  that 
they  are  so  much  at  variance  with  those  of  some  of  my 
learned  I>rethren  on  this  Bench. 

In  my  (^Mnion,  therefore,  the  rule  for  a  new  trial  diould 
be  made  absolute ;  but  as  the  majority  of  the  Court  are  of 
a  different  (^pinion,  the  rule  will  be  disdiaiged. 

BiTGHiE,  J.  I  adhere  to  the  opinion  I  expressed  at  the 
trial ;  and,  as  at  present  advised,  I  am  not  dkposed  to  go 
further.  If  my  ruling  was  correct,  I  think  the  facts  of 
the  case  are  quite  sufficient  to  sustain  the  finding  c^  the 

jwj. 

Bnle  discharged  (a). 

18)  Bee  Doe  d.  Van  Buskirk  v.  Carney^  2  FiiQs.  286,  where  this  case  in 
explaiBed. 


Ex  Pabxb  kettle. 


TEDS  was  a  special  case,  argued  in  Miohadma»  term  ^^'^  ^^^r 
kst,  as  a  motion  for  a  TnandamuH  to  compel  the  Ahsoonding, 
appointment  of  trustees  under  the  Eemsed  Statutes^  c  Absemt    ' 
125,  «'0f  Abscondittg,  Concealed,  or  Absent  Debtors."  ^fn^Vppiy 
The  question  was  whether  a  debtor  who  had  never  resided  ^i,^"jj^^ 
ia  the  Province,  came  within  the  provisions  of  the  Statute.  {'^^^  ^^^^ 

A  J.  Sfniih,  for  the  motion.    The  Act  28  Oeo.  Ill,  c.  ^^' 

12,  only  applied  to  parties  who  had  been  in  the  Province 

aod  left  it.    Under  the  13  Vict.  c.  54,  which  consolidated 

&U  pBevions  Acts,  the  estates  of  persons  who  resided  out 
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1861-  of  the  Province,  for  the  purpose  of  preventing  creditors 
from  obtaining  payment  of  their  claims,  were  made  liable 
to  seizure.  The  1  Bev.  Stat.  c.  125,  made  an  alteration  , 
in  the  law,  which  must  have  been  intended  to  include  , 
cases  like  the  present.  The  words  of  section  3,  **  departing  | 
**  from  or  residing  out  of  the  Province,"  were  intended  to 
meet  two  classes  of  cases,  namely  :  1st,  where  the  debtor 
has  resided  in  the  Province,  and  left  it;  and,  2d,  where 
he  has  never  resided  in  the  Province.  No  injustice  could 
be  done  by  construing  the  Act  to  apply  to  a  case  like  the 
present.  Section  20,  which  gave  the  benefit  of  the  Act  to 
absent  creditors,  used  the  same  words,  **  residing  out  of  the 
'« Province."  The  same  words  in  section  3  must  mean  the 
same  thing,  and  be  construed  to  extend  to  debtors  residing 
out  of  the  Province.  It  is  not  necessary  that  a  creditor, 
to  enable  him  to  participate  in  the  estate,  should  ever  have 
resided  in  the  Province. 

A.  L.  Palmer^  contra.  This  question  arose  under  the 
Act  13  Vict.  c.  54,  in  Tobin's  case,  where  the  Court  held 
that  the  Act  did  not  apply  to  persons  who  had  never 
resided  in  the  Province.  Under  the  first  Act,  26  Geo. 
IIIj  c.  13,  a  party  must  have  departed  from  the  Province, 
with  intent  to  defraud  his  creditors;  the  Revised  JStal- 
vies  used  the  words  ''  departing  from,  or  residing  out  of, 
the  Province."  It  contained  a  provision  in  section  12,  about 
the  debtor  returning.  Absence  implies  a  previous  pres- 
ence. The  words  of  section  3,  <<  after  an  absence  of  six 
«<  months,"  could  not  apply  to  a  person  who  had  never  been 
in  the  Province.  Could  a  man  be  said  to  "  return  "  to  the 
Province,  if  he  had  never  been  in  it  before  ?  A  man  who 
had  never  been  in  the  Province,  could  not  get  rid  of  pro- 
ceedings against  him  by  mpersedecLs^  as  section  12  provides. 
The  form  of  the  petition  for  supersedeas^  states  that  the 
party  is  resident  in  the  Province.  Under  section  10,  a 
party  could  contest  the  debt.  Shewing  that  he  was  not 
an  absent  debtor,  would  involve  both  the  absence,  and  the 
existence  of  the  debt. 

A.  J.  Smithy  in  reply.  The  word  **  return  "  could  not 
apply  to  a  concealed  debtor.     The  forms  could  not  give  a 

construction 
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constructioD  to  tho  Act,  because  they  were  only  in  terms      1861. 

applicable  to  debtors  who  had  been  in  the  Province ;  but    

section  3  made  provision  for  other  cases.    ^'Absence"  means     kibttlk. 
not  being  present,  and  might  well  apply  to  a  person  who 
had  never  been  in  the  Province.    Although  all  the  sections 
of  the  Act  do  not  harmonize,  there  is  nothing  to  affect  the 
clear  and  grammatical  construction  of  the  third  section. 

Cur.  advn  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  The  question  in  this  case  is,  whether  a  warrant 
was  rightly  issued  by  Mr.  Justice  Parker.  The  preamble 
of  the  Act  28  Geo.  ///,  c.  2,  states  the  object  to  be,  to 
provide  against  debtors  who  Jiave  departed  from  the  Prov- 
vince,  and  who  may  remain  out  of  it  to  prevent  creditors 
from  getting  hold  of  their  estate.  Section  1  provides  that 
estates,  &c.,  of  persons  who  have  departed^  or  may  depart, 
from  this  Province,  may  be  subject,  &c.,  as  near  as  may 
be,  as  estates  under  Absconding  Debtors'  Act,  the  creditor 
to  satisfy  the  Judge  that  the  debtor  departed  from  this 
Province^  after  the  debt  was  contracted,  and  has  not 
resided  within  the  Province  for  six  months  next  pre- 
ceding the  application.  This  Act  was  made  perpetual 
by  47  Cfeo.  Ill,  c.  15.  It  was  clearly  not  applicable 
to  the  estates  of  debtors  who  had  never  resided  in  the 
Province.  It  remained  in  force  till  the  13  Vict.  c.  54, 
which  consolidated  and  amended  the  laws  relating  to 
absconding,  concealed,  and  absent  debtors,  repealing  all 
former  Acts  on  this  matter. 

The  13  Vict.  c.  54,  §  6,  provides  for  the  case  of  absent 
debtors,  as  follows  :  *'  that  the  estate  of  every  person  who 
*'may  depart  from,  or  who  may  reside  out  of,  this  Prov- 
^'ince,  indebted  in  the  sum  of  forty  shillings  or  upwards, 
*'who  have  estates  or  effects  in  the  Province,  and  who 
**  may  remain  out  of  it,  to  prevent  their  creditors  from  recov- 
*^erinff  or  getting  hold  of  such  estate  or  effects,  may  be  sub- 
^' ject»  Ac."  The  creditor  was  to  satisfy  the  Judge,  by  one 
ar  more  witnesses,  that  said  debtor  depaHed  from,  or 
UIUSNIID  out  of,  the  Province,  after  the  debt  was  con- 
tracted , 
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1861.     tracted^  and  has  not  resided^  or  been  within  this  Frov- 

ince,  for  six  months  next  preceding  the  application. 

KvTTLi^  ^°  ^®  ^^^^ ®*y'®  ®^ *^®  Revised  StcUutesj  the  provision, 
with  respect  to  absent  debtors,  is  contained  in  a  very 
few  lines,  at  page  315,  §  3 :  *<  The  estate  of  any  person 
«« indebted  as  aforesaid,  departing  from  or  residing  cful  of 
'^  the  Province  after  the  debt  was  contracted  ^  and  after  an 
^^  absence  of  six  months  next  preceding  the  application, 
''  may  be  proceeded  against  by  the  creditor,  or  his  attor- 
"'  ney,  in  like  manner  as  nearly  as  possible  as  absconding 
'*  or  concealed  debtors,  except  that  such  departing  or 
'^absence  may  be  proved  by  one  witness." 

Comparing  the  language  of  the  section  6  of  13  Vict.  c.  54 
with  that  of  section  3  in  the  Revised  Statutes^  the  descrip- 
tion of  the  class  of  jiersons  would  seem  to  be  identical.  In 
the  first,  it  is '  ^  the  estate  of  any  person  who  may  depart  from , 
''or  who  may  reside  out  qf.^  In  the  second,  it  is  ^*the 
''  estate  of  any  person  departing  from^  or  residing  out  of  J* 
Under  the  13  Vict,  it  was  necessary  that  the  debtor  should 
remain  out  of  the  Province,  with  the  object  of  preventing 
his  creditors  getting  hold  of  his  property ;  and  proof  -was 
required  that  the  debtor  departed  from^  or  rbmained  okU 
of  the  Province,  after  the  debt  was  contracted,  and  had  not 
resided  or  been  within  the  Province,  for  six  months  next 
preceding  the  application.  By  the  Revised  Statutes ^  the 
departing  or  absence  mnst  be  for  six  months  next  preced- 
ing the  application.  In  the  one,  there  must  be  a  remain-^ 
ing  out  of,  and  not  being  within^  for  six  months ;  in  the 
other,  there  must  have  been  an  absence  of  six  months. 

The  ideas  conveyed  by  the  language  of  these  two  Acts, 
seem  to  be  precisely  the  same.  If  the  former  be  held  not 
to  apply  to  persons  who  had  never  resided  in  the  Province, 
we  do  not  see  how  the  latter  can  do  so.  There  are  two 
classes  of  persons  included  in  section  3 :  first,  those  who» 
being  in  the  Province  when  the  debt  'was  contracted,  have 
subsequently  departed  therefrom ;  secondly,  those  who 
were  residing  out  of  the  Province,  at  the  time  the  debt  was 
contracted,  and  have  continued  absent  therefrom,  for  six 
months  next  preceding  the  application.     We  do  not  say 

that 
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that  this  description  might  not  possibly  include  those  who      1861. 

had  always  resided  out  of  the  Province ;  but,  in  the  ordi-    

nary  use  of  language,  the  expression  •*  remaining  out  of*'  kcttlk. 
would  hardly  be  used  in  reference  to  those  who  had  never 
been  in  the  Province ;  but  rather  to  those  who  had  for- 
merly been  residing  in  the  Province,  and  had  gone  away. 
Still  less  would  those  who  had  never  been  in  the  Province, 
be  described  as  being  absent  from  it.  When  a  man  is 
said  to  be  absent  from  a  place,  it  is  generally  implied  that 
he  has  formerly  been  present  there.  The  word  <*  absence '' 
is  said  in  the  Imperial  Dictionary ^  to  suppose  primarily  a 
prior  presence.  Admitting,  however,  that  the  expression 
would  bear  both  constructions,  we  may  fairly  look  to 
other  parts  of  the  same  Act,  and  to  other  Acts  in  the  same 
matter,  to  assist  in  discovering  which  construction  was 
intended  by  the  Legislature.  Now,  the  Act  of  28  Geo. 
HI,  c.  2,  which  was  in  force  for  more  than  sixty  years, 
was  most  clearly  inapplicable  to  persons  who  had  never 
resided  in  the  Province.  Had  it  been  the  intention  of  the 
Legislature,  in  the  Consolidation  Act  of  13  Vict.  c.  54,  to 
make  a  new  class  of  persons  subject  to  the  somewhat 
sumnaary  provisions  of  this  law,  it  may  fairly  be  presumed 
they  would  have  done  so,  in  plain  and  unambiguous  lan- 
guage, and  still  more  so  in  the  Revised  Statutes,  after  a 
decision  had  been  given  that  the  13  Vict,  did  not  apply  to 
persons  who  had  never  been  resident  in  the  Province. 

Again,  if  we  look  to  the  provisions  of  the  18  Vict.  c.  54, 
and  the  Revised  Statutes^  for  enabling  the  debtor  to  get  rid 
of  the  summary  process,  by  which  the  whole  of  his  prop- 
erty in  the  Province  has  been  taken  from  him,  we  find  the 
only  means  to  which  he  can  have  recourse,  is,  by  a  petition 
on  oatti,  to  the  Judge  who  issued  the  warrant,  before  the 
appointment  of  trustees,  for  a  supersedeas.  By  13  Vict, 
c.  54,  §  16,  he  could  only  have  obtained  a  hearing  in  this 
matter,  by  proving  to  the  Court  that  he  is  resident  vxithin 
this  Province;  and  the  form  of  petition  for  supersedeas y 
ghrec  in  the  Revise  StatuleSy  commences  by  the  state- 
mettt,  *<  that  your  petitioner  is  resident  within  this  Prov^ 
^^  ineeJ*    It  is  obvious  that  this  averment  could  not  be 

made 
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1861.      made  by  one  who  never  was  such  resident.     It  is  not  to 

be  supposed  that  the  Legislature  ever  intended  to  make 

^^rrui.  ^^®  arbitrary  provisions  of  the  law,  applicable  to  a  class  of 
persons  who,  by  the  conditions  imposed  by  that  law, 
would  be  entirely  debarred  from  the  means  of  relief  pro- 
vided for  another  class,  certainly  not  more  deserving  of 
consideration. 

The  man  to  whom  fraud  is  imputed,  has  the  means  of 
clearing  himself  and  his  property;  while  he  who  is 
not  charged  with  fraud,  but  merely  with  absence,  is  with- 
out recourse,  and  must  either  pay  a  claim  which  may  or 
may  not  be  just,  or  have  the  whole  of  his  property  in  the 
Province  sacrificed. 

Inasmuch,  therefore,  as  it  is  clear  that  by  the  original 
Act,  28  Oeo.  Illy  c.  2,  debtors  who  had  never  been 
resident  in  the  Province,  were  not  included;  as  the  13 
Vict.  c.  54,  has  been  held,  and  we  think  rightly  held, 
not  to  include  them ;  and  as  it  appears  to  us,  the  language 
of  the  Revised  Statutes  does  not  go  farther,  if  so  far,  as 
the  13  Vict.  c.  54 ;  we  are  of  opinion  that  the  warrant  in 
this  case  was  improvidently  issued. 

Mandamus  refused. 


SAYRE,  Executor,  4c.,  against  STEEVES. 

wM*Sed*out  A  ^^^^  *****  ^^  granted  in  Michadmas  term  last,  to 
of  its  order,  f\  set  aside  the  verdict  in  this  cause,  on  the  ground 
of  defendant,  that  it  was  tried  out  of  its  order  on  the  docket,  in  the 
of  ph^tiSr'lf  absence  of  the  defendant  and  his  attorney.  The  afSdavit 
u  w^u^  of  the  defendant  stated  that  he  had  a  good  defence  on  the 
^^^^i  ^•merits,  and  intended  to  defend  the  suit.  The  cause  was 
•J^e^^y®"^  tried  on  the  statement  of  the  plaintiff's  counsel  that  it  was 

dajitofthe     undefended. 

defendant, 

that  he  had  a     ^.  J.  Smith  now  shewed  cause,  and  produced  an  affi* 

on  the  merits,  davit  of  the  plaintiff's  attorney,  stating  that  the  action  was 

to  defend  the  brought  on  a  promissory  note  given  by  the  defendant  to 

•^  the 
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the  testator;  that  be  had  a  conversation  with  the  defen-     1861. 

dant's  attorney  at  the  circuit,  in  which  he  stated  that  he    

thought  of  leaving  the  Court,  whereupon  the  deponent     against 
told  him  that  he  had  better  not  do  so,  if  he  wished  to    Stkbvss. 
defend  the  suit,  as  the  plaintiff  intended  to  try  it. 

The  Court  (without  hearing  the  counsel  for  the  defen- 
dants) said,  that  the  rule  must  be  made  absolute,  as  the 
caasc  was  tried  out  of  its  order  at  the  express  risk  of  the 
plaintiff;  and  the  defendant  had  sworn  that  he  had  a  good 
defence,  and  intended  to  defend  the  action. 

Rule  absolute  without  costs. 


THE  QUEEN  against  MILLAR. 

THE  defendant  was  convicted  of  manslaughter,  before  The  statemrat 
Wilmot^  J.,  at  the  last  Norihumberland  circuit,  on  witness  tafcen 
an  indictment  charging  him  with  feloniously  killing  /%et(^  magistrate , 
f^ri  Johnston.     The  written  examination  of  the  deceased,  cUtsun^nces 
taken  before  John  T.  Williston,  Esquire,  a  Justice  of  the  "e^oSy  wm""^  * 
Peace,  and  headed,  '*  The  complaint  of  Stewart  Johnston.^^^^^i^ 
•*of,  &c.,  taken  and  sworn  to,  this  28th  day  of  Augustj^^^"^^^^^ 
••I860,  before  me,  who  saith,*'  &c.  (detailing  the  ciroum- ^der Uie  ^ 
stances  of  the  wound  given  by  the  prisoner),  was  received  iw,'*}  7,   * 
in  evidence,  subject  to  the  objection  that  it  was  a  complaint,  headed  '*  The 
and  not  a  deposition,  and  that  it  did  not  appear  on  its  face,  instead  of 
to  have  been  taken  in  presence  of  the  prisoner.    Evidence  n^nf^of"" 
was  admitted  to  shew  that  the  prisoner  had  been  arrested  ^'J^^®^2f^' 
and  brought  before  the  Justice;  that  the  deceased  wasJg^JJ^*^ 
9wom,  and  his  deposition  taken,  in  presence  of  the  pri8-*»«^J^kcn  in 
oner.    The  learned  Judge  reserved  the  question  of  the  the  accused,  it 

beinff  Dpoved 

admissibility  of  the  evidence,  for  the  consideration  of  the  that,  in  fact, 
/I   ,  .  it  was  taken 

^  OUrt.  in  his  pres- 

Johnsonf  Q.  C,  moved  in  arrest  of  judgment,  in  Mich^^^'^^^ 

fjelnuu  term  last.    The  evidence  was  inadmissible,  because  jJ^;j,^J*^^^" 

it  was  only  a  complaint  made  under  the  Bev.  Sial.  c.  156, 
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1861 .      §  1 ,  and  io  the  very  form  given  in  page  453.    It  differs  from 
a  deposition  of  a  witness,  whidi  must  state  on  its  &ce  that 

against  ^^  ^^  taken  '*  in  the  presence  and  hearing '^  of  the  pris- 
HILLA.B.  oner  (1  Hev.  SUU.  455)  ;  and  unless  it  does  so  appear, 
the  statement  is  not  admissible  in  evidence,  under  the  sev- 
enth section  of  the  Act.  Hex  v.  Smith  (a)  •  This  paper 
states  that  it  was  '^  taken  and  sworn  to.**  That  means 
that  it  was  taken  first,  and  sworn  to  afterwards ;  therefore 
the  statement  of  the  deceased  was  not  made  under  the 
sanction  of  an  oath,  though  he  swore  to  the  truth  of  it 
afterwards ;  and  in  that  case,  the  prisoner  would  not  be 
bound  to  cross-examine.  When  the  complaint  or  deposi- 
tion is  returned,  it  becomes  a  record,  and  cannot  be  varied 
by  parol  evidence,  or  any  defects  in  it,  supplied  by  evi- 
dence of  what  took  place  at  the  time.  The  statement  of 
a  prisoner  cannot  be  taken  on  oath ;  and  where  a  statement 
purported  to  have  been  so  taken,  parol  evidence  to  shew 
that  he  was  not  sworn,  was  rejected.  Bex  v.  Smith  (A)  ; 
Bex  V.  I^amion  (c) ;  Beg.  v.  Owen  (d) ;  1  PAtS.  Bv. 
106,  352.  In  Bex  v.  Wylde  (e),  where  the  examinations 
taken  by  the  Justice,  stated  that  the  prisoner  declined  to 
say  anything,  evidence  that  he  had  made  a  statement 
before  the  Justice  was  rejected ;  and  in  Beg.  v.  Pikeaky 
(/),  where  the  depositions  shewed  that  the  prisoner  was 
sworn  and  made  a  statement,  the  statement  was  rejected, 
though  it  was  proved,  that  in  fact  he  was  not  sworn.  If 
parol  evidence  is  not  admissible  to  shew,  in  contradiction 
to  the  writing,  that  a  prisoner  was  not  sworn  when  he 
made  a  statement,  a  forHori  it  is  not  admissible  here.  It 
is  important  to  know  in  what  character  the  evidence  was 
received.  [Ritohib,  J.  If  it  had  been  offered  as  a  dec- 
laration of  the  deceased,  made  in  presence  of  the  prisoner, 
to  which  he  said  neither  yea  or  nay,  I  should  hesitate  to 
say  it  was  not  admissible,  as  a  circumstance  in  the  cause, 
to  which  the  jury  might  give  what  effect  they  pleased.] 
If  it  had  been  offered  in  that  character,  I  should  have 

(a)  2  Stark.  211.  (6)  1  Stark.  242.  (c)  1  Moo.  C.  G.  2T. 

(d)9C.<l&P.288.  («)  6  C.  <ft  P.  880.  C/)  »  C.  A  P.  124. 

adopted 
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adopted  a  very  different  course  at  the  trial;  but  it  was      1861. 
received  as  direct  evidence  under  the  Aet,  the  effect  of 


Thk  Oukkk 

which  is  very  different  from  that  of  a  statement  made  in     againtt 
the  presence  of  a  party,  which  he  does  not  deny*     If  the    Millar. 
evidence  is  considered  as  a  deposition,  then  there  was  no 
complaint,   and  the  whole    proceeding  was  coram  non 
judioe;  in  that  case,  the  prisoner  had  no  right  to  cross- 
examine  the  deceased. 

WatterSy  Solicitor-General,  contra.  The  evidence  was 
offered  as  a  statement  on  oath,  made  in  the  presence  of  the 
prisoner.  [Ritchie,  J.  The  Judge  gave  it  the  effect  of  a 
deposition.]  It  was  admissible,  both  as  a  complaint  and 
as  a  deposition.  It  is  not  an  essential  part  of  a  deposition 
that  it  should  appear  on  its  face  to  have  been  taken  in  the 
presence  of  the  prisoner,  though  it  is  an  essential  fact  to 
be  proved.  In  Hadboume^a  case  (a),  an  information  of  n 
deceased  witness,  taken  on  oath  by  a  Justice,  in  presence 
of  the  accused,  was  received  in  evidence,  though  the  Stat- 
ute of  PhU.  i&  Mart/y  under  which  the  deposition  was  taken, 
did  not  contain  any  express  provision  on  the  subject,  like 
the  Revised  Statutes,  or  the  Act  of  Parliament  11  &  12 
Vici.  c.  42.  If  the  evidence  was  not  admissible  as  a  dep- 
osition, under  the  Statute,  it  was  admissible  at  common 
law,  as  a  complaint  or  statement,  made  under  oath  in 
presence  of  the  accused.  There  was  a  charge  made  against 
the  accused.  [Carter,  C.  J.  Where  does  that  appear? 
Parker,  J.  That  is  the  difficulty  :  there  was  no  charge. 
The  prisoner  could  not  know,  when  he  was  before  the 
Justice,  that  a  deposition  was  being  taken,  and  that  he 
had  the  right  to  cross-examine  the  witness  on  the  charge. 
Ritchie,  J.  The  deposition  contains  no  charge ;  and  up 
to  the  time  the  deposition  was  taken,  there  does  not  appear 
to  have  been  any  charge  against  the  prisoner.]  The 
statement  of  the  evidence,  in  presence  of  the  prisoner,  was 
a  sufficient  charge;  the  Act  was  substantially  complied 
with. 

Johnson,  Q.  C,  in  reply.  It  does  not  appear  on  what 
ground  the  evidence  was  received  in  IiacU>oiirne's  case  :  it 

(a)  1  Lsach,  468. 
12  may 
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1861.      may  have  been  as  a  dying  declaration,  and  not  as  a  dcpo- 

sition.      Our  Act  appoints  a  tribunal  before  which  the 

against  &<^cused  must  appear,  and  where  he  has  the  right  to  cross- 
Millar,  examine  the  witnesses ;  but  it  was  not  so  under  the  Stat* 
ute  of  Phil.  &  Mary.  Being  a  complaint  only,  the  pris- 
oner was  not  called  upon  to  answer  it ;  and  if  he  had  done 
so,  his  statement  would  not  appear.  It  is  different  in 
case  of  a  deposition,  for  there  the  Act  requires  the  Justice 
to  read  the  evidence  to  the  accused,  and  ask  him  if  he  has 
anything  to  say.  The  paper  in  evidence  did  not  shew  that 
any  felony  had  been  committed :  it  only  stated  that  the 
prisoner  struck  the  deceased  in  the  breast  with  a  knife. 

Cur.  adv.  vtdt. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  The  prisoner  was  convicted  of  manslaughter,  at 
the  last  Northumberland  circuit ;  and  a  question  was  re- 
served by  the  learned  Judge,  as  to  the  admissibility  in 
evidence  of  the  written  examination  of  the  deceased,  before 
the  committing  magistrate.  This  examination  was  taken 
on  oath,  by  the  magistrate,  in  the  presence  and  hearing  of 
the  prisoner.  It  is  headed,  **  The  Complaint  of  Stewart 
*^^  Johnston^  of,  &c.,  taken  and  sworn  to  this  28th  of 
^^  August^  1860,  before  me,  who  saith,  &c.";  and  then 
goes  on  to  detail  the  circumstances  imder  which  the  wound 
was  given  by  the  prisoner.  It  was  contended  on  behalf 
of  the  prisoner,  that  this  was  not  a  deposition  of  a  witness, 
which  in  case  of  the  witness's  death  might  be  read  at  the 
trial,  under  1  Rev.  Stat.  p.  431,  §  7,  but  was  the  com- 
plaint made  under  section  1  of  the  same  chapter,  which 
the  Act  does  not  make  evidence.  It  was  replied,  on  the 
part  of  the  Crown,  that  even  if  this  were  nothing  more 
than  the  complaint  or  information,  still  it  was  admissible 
on  the  authority  of  JRadboum^s  case  (a).  Did  the  case 
rest  on  this  alone,  it  must  be  doubted  Whether  this  evi- 
dence could  be  admitted.  Madboume^s  case  was  decided 
under  the  Statutes  of  Phil.  &  Mary^  which  made  no  pro- 
vision for  the  admission  of  such  examinations  in  evidence ; 

ta)  1  Lea6h,  46S;  1  East  P.  C.  866. 

but 


Digitized  by  Vo[OOQIC 


In  the  Twenty-Fourth  Year  of  VICTORIA.  91 

but  they  were  held  admissible  as  having  been  taken  judi-      1861. 

cially,  under  statutory  sanction,  —  a  doctrine  which  would    

apply  equally  to  the  complaint,  if  taken  under  oath  in  the  against 
presence  of  the  prisoner,  as  to  the  depositions  of  witnesses.  Millar. 
It  may  be  remarked,  that  the  document  there  admitted 
was  really  a  deposition,  though  called  an  information,  and 
might  be  admissible  on  that  ground.  The  Statutes  of  Phil. 
4&  Mary  have  been  repealed  in  England^  and  also  expressly 
repealed  here  by  the  Act  of  Assembly,  9  &  10  Oeo.  IV ^ 
c.  21,  §  1.  Under  the  Act  now  in  force  (1  Rev.  Stat. 
TMe  XLy  c.  156),  the  mere  naked  complaint,  made  by 
the  injured  party  before  the  magistrate,  as  the  foundation 
of  the  proceedings  before  him,  could  not  be  given  in  evi- 
dence. Nor,  indeed,  could  it  be  of  much  importance. 
The  complaint  {A)  contemplated  by  section  1  and ybrm  A 
is  a  mere  statement  of  the  alleged  offence,  which,  in  this 
case,  was  that  the  prisoner  did,  on  the  28th  AugvM^  1860, 
at  the  Parish  of  Chatham^  in  the  County  of  Northumber- 
land^ strike  Stewart  Johnston  in  the  breast  with  a  knife. 
This  is  the  charge  or  complaint  stated  by  the  Justice  t<i 
the  prisoner,  as  that  which  he  is  called  on  to  answer. 
Now  that  which  is  stated  by  the  deceased^  and  which  is 
undoubtedly  headed  "  The  OomplaitU  of  Stewart  JohnstoUy' 
even  if  it  could  be  taken  as  amounting  to  a  complaint  of 
this  offence,  goes  a  great  deal  further  than  a  mere  com- 
plaint :  it  gives  a  minute  and  detailed  account  of  the  whole 
transaction,  and  states  the  facts  which  go  to  substantiate 
the  charge,  rather  than  merely  to  make  it.  The  prisoner 
had  been  previously  and  properly  arrested,  and  brought 
before  the  magistrate  for  the  offence ;  and  the  formal  com- 
plaint {A)  9  for  the  purpose  of  arresting  the  prisoner,  was 
unnecessary.  What  took  place  was,  in  reality,  just  as 
miaoh  taking  the  deposition  or  examination  of  the  deceased, 
as  that  of  the  other  persons  who  gave  evidence  of  the  facts 
of  the  case.  All  took  place  on  oath,  in  presence  of  the 
ofiender,  who  had  the  privilege  of  ^;camining  the  deceased, 
as  well  as  the  others,  had  he  chosen  so  to  do.  Had  the 
statements  of  the  deceased  been  headed  ''  The  Examina- 
tion'' instead  of  **The  Complaint  of  Stewart  Johnston^'' 

there 
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1861.     there  could  have  been  no  doubt  of  the  admissibility  of  the 

evidence.     Then,  as  it  clearly  appears  by  the  contents  of 

^agau^  the  written  paper  itself,  as  well  as  by  other  evidence,  that 
Millar,  all  the  requisites  of  an  examination  were  complied  with, 
we  do  not  think  the  mere  heading  of  the  paper  can  deprive 
it  of  its  real  character.  A  literal  adherence  to  prescribed 
forms  is  not  necessary.  *<  Forms,  when  prescribed,  shall 
''  admit  deviations  not  affecting  the  substance,  or  calcu- 
''lated  to  mislead."  1  JRev.  8tat.  p.  463,  §  17.  This 
document,  taking  the  whole,  is  quite  as  much  in  accordance 
with  the  form  (/)  for  the  examination  of  a  witness,  as  ef 
the  formal  complaint  (A). 

On  the  ground,  therefore,  that  this  may  be  considered 
a  deposition,  taken  on  oath  before  a  Justice,  in  the  pres- 
ence of  the  offender,  who  was  at  liberty  to  cross-examine 
the  witness,  which  statement  was  read  to,  and  signed  by, 
the  witness  and  by  the  Justice  :  we  think  that,  the  witness 
having  died  before  the  trial,  such  deposition  was  properly 
received  in  evidence,  and  that  the  conviction  should  be 
affbrmed. 

Pabker,  J.  I  have  had  doubts  about  the  admissibility 
of  the  evidence,  and  my  mind  is  not  yet  free  from  doubt ; 
but  if  the  prisoner  had  an  opportunity  of  cross-examining 
the  deceased  at  the  time,  his  statement  would  be  evidence. 
If  the  case  rested  with  me  alone,  I  am  not  sure  that  I 
should  dissent  from  the  majority  of  the  Court. 

Ritchie,  J.  I  have  very  grave  doubts  as  to  the  admis- 
sibility of  the  evidence,  because  it  does  not  appear,  on  the 
face  of  the  proceedings,  that  the  examination  was  taken  in 
the  presence  of  the  prisoner,  so  that  he  had  an  opportunity 
of  cross-examining  the  deceased.  If  he  knew  that  the 
deceased  was  then  under  examination,  he  must  be  pre- 
sumed to  have  known  that  he  had  the  right  to  cross- 
examine.  My  doubt  is,  whether  the  magistrate  did  not 
treat  it  as  a  complaint,  and  not  as  an  examination.  He 
calls  it  a  <<  complaint,"  and  he  uses  the  form  prescribed 
by  the  Statute  for  a  complaint;  but  when  he  takes  the 
depositions  of  the  witnesses,  he  uses  the  words  of  the 
form  (/),  *<  The  examination  of,  &c.,  taken  in  the  pres- 

**  ence 
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'« enee  and  heariDg  of,  &c. ,  who  stands  charged/'  &c.    This     1861 . 

appearing  on  the  face  of  the  proceedings,  I  cannot  say  my    

mind  has  not  grave  doubts  whether  the  Justice  did  not  ^again^ 
treat  one  document  as  a  complaint,  and  the  other  as  an  Miulak. 
examination,  and  whether  the  prisoner  did  not  so  consider 
it  at  the  time,  and  believe  that  he  had  no  right  to  cross- 
examine  the  deceased.  I  could  not  concur  in  the  judg- 
ment of  the  Court,  without  expressing  the  reasons  whidi 
weigh  on  my  mind  as  to  the  propriety  of  admitting  the 
evidence. 

Conviction  affirmed  (a). 

(a)  See  Dominion  Statute  82  &  88  Vict,  e,  80,  §§  29,  SO,  which  contain  snb- 
^tAodally  the  same  provision  as  the  section  of  the  Revised  Statutes  referred 
to  is  the  above  ease. 


TOWER  against  STEPHENSON. 


p' 


^ASE.     The  first  count  of  the  declaration  stated,  that  a  constable, 

yj  on  the  9th  Aprils  1859,  one  Robert  Anderson  was  exeentfon?^ 

indebted  to  Jacob  Miller  in  the  sum  of  £5  ;  and  being  so  jSSc^^^* 

indebted,  Jaccb  Miller^  for  the  recovery  of  his  debt,  made^i^'the 

an  affidavit  in  writing  before  Javnes  8.  BeeJc^  Esq.,  a  3^^]2n%^Siin 

tice  of  the  Peace  for  the  County  of  York,  that  the  said  ^*|l«™<iiJ 

./  »  oeezecQted. 

tmeri  Anderson  was  justly  and  truly  indebted  to  him^JftWetothe 

hail  in  the  snit 

{Mttter)  in  the  sum  of  £5,  after  ^ving  full  credit  for  all  before  the 

^  »  ©        ©  Jnstloe,  if  Uie 

.  _.  defendant 

(hsTfaig  DO  goods)  oifers  to  sorrender  himself  to  the  nonstable  in  dischaifpe  of  his  hail,  and 
Um  constable  reftises  to  receiye  him,  and  falsely  returns  to  the  execotion,  that  he  conld  not 
■od  SOT  goods  and  chattels,  or  the  body  of  the  defendant;  in  consequence  of  which  i«tDm 
tJ»  bail  was  obliged  to  pay  Uie  debt.  ^° 

l%e  dedaiBtfon  aUeged  the  issue  of  a  eapicts  oat  of  a  JaBtIee»s  Goort  against  ^1.,  at  the  suit 
of  M.:  that  the  phdnnff  became  bail  for  A.;  that  indfi^nent  was  recoTered,  and  execution 
araed,  snd  deliyered  to  defendant,  a  constable;  that  A,  had  sufficient  goods  and  chattels 
wucb  were  pointed  oat  to  the  defendant,  and  ont  of  which  he  could  have  levied  the  execution ' 
'>ot  tfaat  he  refhsed  to  levy  on  the  goods,  and  fUsely  returned  on  the  execution,  that  he 
eoo!d  Bot  Und  any  goods  or  chattels,  or  the  body  of  A.,  whereby  the  plaintUf  as  bail  was 
^^mpelted  to  pay  the  debt.  Held,  per  Carter,  C.  J.,  JV.  Parker,  M.  R.,  and  WUmot,  J 
!  Parker,  J.,  disieniiente),  that  the  declaration  oisdosed  no  cause  of  action :  the  nndertaklnr 
>r  the  ban  being,  that  they  should  be  answerable  ibr  the  debt,  or  that  A.,  the  defendant 
"voQld  be  lendeiM  into  custody,  unless  he  jpointed  out  property  to  satisfy  the  execution ' 
iod  the  declaration  did  not  shew  that  the  baH  had  done  aU  that  Uieir  undertaking  reqaire!£ 

payments 
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1861.     payments  and  offsets;   that  the  cause  of  action  did  not 

exceed  £5  ;  that  he  verily  believed  the  said  Anderson  was 

against  ^f  ^^^  ^g®  *>f  twenty-one  years,  and  that  there  was  danger 
strphenson.  of  losing  the  debt,  if  Anderson  was  not  arrested ;  where- 
upon the  said  James  8.  Beeky  so  being  such  Justice  of  the 
Peace,  afterwards,  to  wit,  <&c.,  and  within  his  jurisdiction 
as  such  Justice,  issued  a  certain  process  called  a  caputs, 
directed  to  any  constable  of  the  County  of  York^  com- 
manding such  constable  to  take  the  said  Andei'son^  and 
him  safely  keep,  till  he  should  give  good  bail  to  answer 
the  said  demand  of  the  said  Jacob  Miller.  It  then  averred 
the  arrest  of  Anderson^  and  bringing  him  before  the  Jus- 
tice; and  that  thereupon  the  plaintiff  and  one  Felix 
McLaughlin  became  his  bail  in  the  said  suit.  That  after- 
wards, at  the  return  of  the  said  capias ,  to  wit,  on,  &c  , 
before  the  said  James  S.  Beek^  so  being  such  Justice,  the 
said  Jacob  Miller  recovered  judgment  against  the  said 
Anderson  for  the  said  debt  of  £5,  and  also  ten  shillings 
and  three  pence  for  his  costs ;  that  the  said  judgment  being 
in  full  force  and  unsatisfied,  the  said  James  8,  Beek^  so 
being  such  Justice,  at  the  request  of  Miller ^  afterwards,  to 
wit,  on,  Ac.,  and  within  his  jurisdiction  as  such  Justice, 
issued  an  execution  upon  the  said  judgment  against  An- 
derson (he  then  being  a  person  liable  to  be  taken  in  exe- 
cution), directed  to  any  constable  of  the  County  of  York; 
by  which  execution,  such  constable  was  commanded  to  levy 
of  the  goods  and  chattels,  within  his  County,  of  the  said 
Anderson^  the  debt  and  costs  aforesaid,  and  that  he  should 
have  that  money  before  the  said  James  8.  Beek^  on, 
<&c.,  to  be  rendered  to  the  said  Jacob  Miller,  and  for  want 
of  goods  and  chattels  whereon  to  levy,  the  said  constable 
was  commanded  to  take  the  said  Anderson^  and  deliver 
him  to  the  keeper  of  the  gaol  of  the  said  County  of  York^ 
to  be  kept  and  detained  for  fifty  days,  unless  the  said  debt 
and  costs  should  be  sooner  paid ;  and  that  the  said  con- 
stable  should  make  return  thereof  to  the  said  James  aS. 
Beek.  Which  said  execution,  afterwards,  and  before  the 
return  thereof,  to  wit,  &c.,  was  delivered  to  the  defendant, 
who  then,  and  from  thence,  until,  and  at,  and  after  the 

return 
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return  thereof,  was  a  constable  of  the  said  County  of  ^br/^,      1861 . 

to  be  executed.     It  then  averred  that  Anderson ^  at  the    

Tower 
time  of  the  delivery  of  the  execution  to  the  defendant,      agaimt 

and  from  thence  until  the  return  thereof,  had  no  goods  or  Stephenson. 

chattels  whereon  to  levy  the  amount  of  the  said  execution, 

but  that  Anderson^  during  all'  the  time  last  aforesaid,  was 

in  the  County  of  Tork^  and  within  the  jurisdiction  of  the 

defendant  as  such  constable,  and  the  defendant,  durmg 

that  time,  had  Anderson  in  his  view  and  presence  within 

his  said  jurisdiction,  and  Anderson  then  and  there  offered 

to  the  defendant  to  render  himself  into  his  custody  upon 

the  said  execution,  in  discharge  of  his  bail  in  the  said  suit, 

and  the  defendant  might  have  taken  and  arrested  Anderson 

by  virtue  of  the  said  execution  if  he  would,  whereof  the 

defendant,  so  being  such  constable,  had  notice,  and  was 

during  all  that  time  requested  by  the  plaintiff  so  to  do,  to 

wit,  at  Fredeiicton  aforesaid.     Yet  the  defendant,  not 

regarding  the  duty  of  his  said  office,  but  contriving,  &c., 

to  injure  the  plaintiff,  and  wrongfully  and  unjustly  to 

make  him  liable  to  pay  the  amount  of  the  judgment  in 

favor  of  the  said  Jacob  Miller^  did  not,  nor  would  take  the 

])ody  of  the  said  Anderson^  as  by  the  said  execution  he  was 

commanded,  but  therein  wholly  failed  and  made  default, 

and  afterwards,  to  wit,  &c.,  falsely  and  deceitfully  returned 

upon  the  said  execution,  to  the  said  James  S.  Beeh^  then 

l>eing  such  Justice,  that  he  could  not  find  any  goods  and 

chattels,  or  the  body  of  the  said  Anderson;  by  means 

whereof  the  plaintiff,  as  bail  for  the  said  Anderson^  became 

liable  to,  and  did  pay  to  the  said  Jacob  Miller^  the  amount 

of  the  said  judgment,  to  wit,  &c.,  and  was  also  thereby 

put  to  great  expense,  and  compelled  to  pay  and  expend  a 

large  sum  of  money,  to  wit,  the  sum  of  £10,  for  the  costs 

inctured  in  proceedings  taken  by  the  said  Jacob  Miller ^ 

against  the  plaintiff  as  such  bail. 

The  second  count  set  out  the  proceedings,  in  the  same 

manner  as  in  the  first  count,  down  to  the  delivery  of  the 

execution  to  the  defendant ;  and  then  averred,  that  there 

were  then,  and  afterwards,  and  before  the  return  of  the 

ex6CiitioD»  sufficient  goods  and  chattels  of  the  said  Ander- 

son. 
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1861 .      sofiy  within  the  County  of  York,  and  within  the  jurisdictiou 

of  the  defendant  as  such  constable,  and  such  goods  and 

ayafftrt  chattels  were  then  and  there  pointed  out  to  the  defendant, 
STBFH8N80N.  out  of  which  he  could  and  ought  to  have  levied  the  monies 
directed  by  the  said  execution,  to  wit,  at,  &c.,  whereof 
the  defendant,  so  being  such  constable,  had  notice ;  yet 
the  defendant,  not  i*egarding  the  duties  of  his  office,  &c., 
did  not,  nor  would  levy  the  money  directed  by  the  said 
execution,  but  wholly  neglected  and  refused  so  to  do,  and 
afterwards,  on  the  return  of  the  execution,  falsely  returned 
to  the  said  Justice  that  he  could  not  find  any  goods  or 
chattels,  or  the  body  of  the  said  Anderson;  whereby  the 
plaintiff,  as  bail  for  the  said  Anderson,  became  liable,  &c, 
(as  in  the  first  count). 

Demurrer,  stating  the  following  grounds  to  the  whole 
declaration :  — 

1.  That  if  any  action  would  lie  gainst  the  defendant, 
it  should  have  been  brought  by  both  the  bail. 

2.  That  the  Act  of  Assembly  having  provided  a  remedy 
against  a  constable,  for  a  breach  of  duty,  by  an  action 
before  a  Justice  of  the  Peace,  no  other  remedy  could  be 
resorted  to. 

Objections  to  the  first  count :  — 

1.  Tliat  it  was  not  the  duty  of  the  defendant  to  arrest 
Anderson,  but  the  duty  of  the  plaintiff  to  render  him. 

2.  No  averment  tJiat  Anderson  was  rendered  into  cus- 
tody on  the  execution,  within  the  meaning  of  the  sixteenth 
section  of  the  Act. 

3.  No  averment  that  Anderson  did  not  point  out  suffi- 
cient personal  property  to  the  defendant,  to  satisfy  the 
execution. 

4.  That  though  defendant  might  be  liable  to  MiUer 
(the  plaintiff  in  the  original  suit)  for  a  false  return,  he 
was  not  liable  to  the  plaintiff,  who  might  have  relieved 
himself  from  his  liability  as  bait. 

Additional  objections  to  the  second  count :  — 
1.  *  That  bail  had  no  remedy  against  a  constable  for  not 
levying  on  goods,  because  they  are  answerable  for  the 
debt  and  costs;  or,  that  the  defendant  be  rendered  into 

custody 
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custody  on  the  execution,  unless  be  points  out  property  to      1861. 

satisfy  the  execution.  

Tower 

2.  No  averment  that  Anderson  pointed  out  sufficient     agmn$t 

property  to  the  defendant  to  satisfy  the  execution.  stkphenson. 

3.  No  averment  that  goods  and  chattels  of  Anderson 
were  pointed  out  to  the  defendant,  out  of  which  he  could 
have  satisfied  the  execution. 

The  case  was  argued  in  Michaelmas  term  last. 

Fraser,  in  support  of  the  demurrer.  The  Rev.  Stat.  p. 
365,  §  16,  declares  that  bail  in  suits  before  Justices,  shall  be 
answerable  for  the  debt  and  costs,  or  that  the  defendant  be 
rendered  into  custody  on  execution,  unless  the  defendant 
points  out  sufficient  personal  property.  If  the  bail  wished 
to  relieve  themselves  from  liability,  they  should  have  ren- 
dered their  principal.  [Carter,  C.  J.  The  defendant 
would  not  take  him.]  He  was  not  bound  to  do  so.  The 
hail  might  have  rendered  him  to  the  gaol.  It  is  not  shewn 
that  there  was  any  legal  arrest  of  Anderson  on  the  capiat. 
[Carter,  C.  J.  Is  that  any  answer  to  an  action  for  a 
false  return?]  Yes.  In  Curran  v.  BecJcwith  (a),  the 
defendant  was  allowed  to  shew  that  he  was  not  bound  to 
make  the  arrest.  It  should  have  been  averred  that  the 
defendant  knew  there  were  no  goods  and  chattels.  He 
could  not  have  taken  Anderson  until  he  searched  for 
goods  and  chattels,  without  rendering  himself  liable  to 
Anderson  for  &lse  imprisonment,  and  to  the  plaintiff  for  a 
false  return  of  ^^  NuUa  Bona.^  If  what  the  bail  did, 
amounted  to  a  render,  it  was  a  good  defence  to  the  suit 
against  them,  and  they  should  have  pleaded  it.  The  sec- 
ond count  is  insulScient.  The  bail  are  liable  for  the  debt 
and  costs,  unless  the  defendant  points  out  property,  or  is 
rendered  to  gaol.  If  any  action  would  lie  in  such  a  case, 
it  should  have  been  brought  by  both  the  bail,  and  it  should 
have  been  brought  before  a  Justice,  under  the  forty-first 
section  of  the  Act,  which  gives  a  remedy  against  the  con- 
stable for  every  breach  of  duty ;  and  this  Court  has  no  juris- 
dictioii.    Chrktie  v.  Unwin  (b) ;  Williams  v.  QriffiUi  (c). 

(«)tilSM,8e5.  {b)llA.d}E.919.  (c)  8  JSiccA.  684. 

13  Allen, 
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1861.         Alleriy  contra*    If  the  plaintiff  has  sustained  damage  by 

the  wrong  of  the  defendant,  the  action  lies.     Com.  Dig. 

against  '*  Action  on  the  Case'*  (A).  The  return  on  the  execution 
Stephenson,  alleges  that  the  defendant  could  not  find  any  goods,  or  the 
body  of  Anderson:  it  was  therefore  unnecessary  to  aver 
the  defendant's  knowledge  of  what  he  had  returned  as  a 
fact.  If  the  latter  part  of  the  return  is  false,  it  is  not 
materia]  whether  the  bail  could  have  rendered  Anderson 
or  not,  for  it  was  the  duty  of  the  defendant  to  arrest  him 
when  he  had  the  opportunity  of  doing  so.  Clifton  v. 
Hooper  (a) .  If  a  ca.  «a.  is  delivered  to  the  Sheriff  for 
the  purpose  of  fixing  bail,  though  he  need  not  look  for  the 
defendant,  yet  if  he  offers  to  surrender  himself,  the  Sheriff 
must  take  him ;  and  if  the  bail  are  fixed  in  consequence  of 
the  Sheriff's  refusal  to  accept  the  surrender,  they  may 
sue  him.  Per  Wataony  arguendo^  in  Magnay  v.  Monger 
(6).  In  Barker  v.  St.  Quintin  (c),  Mr.  Martiny  one  of 
the  counsel,  said  :  "  If  a  capias  is  delivered  to  the  Sheriff 
'Ho  fix  bail,  with  express  directions  not  to  execute  the  writ ; 
'*  if  the  defendant  come  voluntarily,  and  insist  on  surren- 
''  dering  himself  in  discharge  of  his  bail,  would  not  the 
*'  Sheriff  be  bound  to  take  him?  "  This  was  not  dissented 
from  by  the  Court.  The  bail  in  this  case  did  all  that  was 
in  their  power.  They  brought  their  principal  to  the 
defendant,  who  had  power  to  take  him  on  the  execution. 
The  Act  gives  the  Justice  no  power  to  grant  an  order  for 
render  (d),  nor  the  Sheriff  any  authority  to  receive  the 
debtor,  except  on  an  execution.  The  constable  has  no 
right  to  inquire  whether  the  proceedings  in  the  suit  are 
regular  or  not :  if  the  case  is  within  the  Justice's  jurisdic- 
tion, it  is  his  duty  to  execute  the  process.  Marshalsea 
case  (c)  ;  Thomas  v.  Hudson  (/).  The  second  count 
alleges  a  false  return  of  ^^NuUa  Bona^'  which  is  sufficient. 
It  shows  that  the  defendant  had  an  opportunity  of  satisfy- 
ing the  execution.  The  declaration  shews  that  the  plain- 
tiff alone  was  injured  by  the  wrongful  act  of  the  defendant ; 

(a)  6  q.  B,  478.  (6)  4  Q.  B,  819.  (c)  12  M.4bW.i/^ 

(d)  Since  altered  by  25  Viet.  c.  U. 

(«)  lOCo.eS,^.  (/)  U ikf.  <e  YT.  864. 

therefore 
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therefore  he  aloue  could  sue,     1  Ohit.  PL  53.     The  rem-      1861. 

edy  given  against  constables  by  the  forty-first  section  of    

the  Act,  applies  only  to  cases  where  they  neglect  to  return     against 
executions,    of   to    pay    over  money    levied.      1   i2^.  Stkphknson. 
Stal.  380. 

Fraser^  in  reply. 

Cur.  adv.  vulL 

The  Judges  differing  in  opinion,  now  delivered  their 
judgments  as  follows  :  — 

Cabter,  C.  J.  It  is  admitted  by  the  demurrer  to  the 
first  count,  that  the  plaintiff  became  bail  in  the  suit  oi Miller 
V.  Anderson;  that  judgment  passed  against  Anderson^  on 
15th  ApHl^  for  £5  105.  3d. ;  that  on  '[Qih  Aprils  execution 
issued  on  that  judgment,  returnable  16th  May^  which,  on 
16th  Aprils  was  delivered  to  the  defendant,  as  constable,  to 
execute ;  that  Andenan  had  no  goods  or  chattels  on  which  a 
levy  could  have  been  made ;  that  between  the  delivery  of 
the  execution  to  the  defendant,  and  the  return  thereof, 
Anderson  offered  to  render  himself  to  the  defendant,  upon 
the  execution,  in  discharge  of  his  bail,  and  defendant  was 
requested  by  the  plaintiff  (one  of  the  bail)  to  take  Ander- 
son; that  the  defendant  (although  often  requested  so  to 
do)  refused  to  take  the  body  of  Anderson^  and  falsely 
returned  that  he  could  not  find  any  goods  or  chattels,  or 
the  body  of  Anderson;  and  that  thereby  the  plaintiff,  as 
bail,  was  obliged  to  pay  the  amount  of  the  judgment. 

Now,  whether  the  plaintiff,  as  bail,  could,  or  could 
not  have  rendered  Anderson  against  his  {Anderson's) 
will,  the  facts  set  out  in  the  first  count,  and  admitted 
by  tiie  demurrer,  would  seem  to  shew  a  cause  of  action 
against  the  defendant,  at  the  suit  of  the  plaintiff.  The 
undertaking  of  the  plaintiff,  as  bail,  was,  by  1  Revised 
Siaiutes,  p.  365,  §  16,  to  be  **  answerable  for  the 
'*  debt  and  costs,  or  that  the  defendant  be  rendered 
<^  into  custody  upon  execution,  if  it  be  delivered  to  a  con- 
<*  stable  within  six  days  after  judgment,  unless  the  defbu- 
**  daot  point  out  sufficient  personal  property  to  satisfy  the 
**  execution  and  fees  thereon."    Here  it  appears  that  the 

execution 
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1861.      execution  was  delivered  to  the  defendant,  as  constable, 

within  six  days  after  judgment ;   that  Anderson  had  no 

against  goods  and  chattels  to  satisfy  the  execution,  and  that  the 
STEPFH5N80N.  othcr  alternative,  viz.  that  Anderson  should  be  rendered 
into  custody,  upon  execution,  would  have  been  performed, 
but  for  the  refusal  of  the  present  defendant  to  receive  him. 
The  plaintiff,  as  bail,  could  have  done  nothing  more  than 
was  done;  and  if  the  defendant,  as  constable,  refused 
to  receive  the  body  of  Anderson^  as  was  his  duty,  and 
made  a  false  return,  whereby  the  plaintiff,  as  bail,  was 
compelled  to  pay  the  debt  and  costs  in  the  suit  against 
Anderson^  it  appears  to  me  he  would  have  a  right  of 
action  against  the  constable,  for  the  damage  sustained  in 
consequence  of  his  breach  of  duty  ;  and  that  such  cause  of 
action  is  properly  set  out  in  the  first  count  of  the  declara- 
tion. 

The  averments  in  the  second  count,  are  materially 
different  from  the  first  count.  It  is  alleged  in  the  second 
count,  that  there  were  sufficient  goods  and  chattels  of 
Anderson^  on  which  the  defendant  might  have  levied,  and 
that  such  goods  and  chattels  were  pointed  out  to  him^  but 
that  he  falsely  returned,  that  he  could,  not  find  any  goods 
or  chaMels^  or  the  body  of  Anderson.  Nothing  is  averred 
in  this  count,  to  shew  that  the  latter  part  of  this  return 
was  even  false.  It  is  not  averred  that  the  defendant 
could  have  taken  the  body  of  Anderson^  or  that  he  or  bis 
bail  offered  to  render.  The  undertaking  of  the  bail  being 
that  the  defendant  shall  be  rendered  into  custody,  unless 
the  defendant  point  out  sufficient  personal  property  to 
satisfy  the  execution ;  in  order  to  maintain  such  an  action 
as  the  present,  it  should  appear  that  the  bail  had  done,  or 
attempted  to  do,  all  that  their  undertaking  required  of 
them.  In  other  words,  —  they  should  shew  that  they  have 
performed  their  duty,  before  they  complain  of  the  breach 
of  duty  in  the  constable.  The  cause  of  action  which  the 
bail  have  against  the  constable,  is  not  simply  that  he  has 
made  a  false  return  ;  but,  that  by  refusing  to  receiye  the 
body  of  the  defendant  in  the  original  suit,  he  has  pre- 
vented the  bail  from  freeing  themselves  from  the  liability 

they 
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they  had  incurred.     No  such  cause  of  action  is  apparent     1861. 
from  the  facts  set  out  in  the  second  count.    I  think,  there- 


fore,  there  should  be  judgment  for  the  plaintiff,  on  the      against 
demurrer  to  the  first  count;  and  for  the  defendant,  on Stbphsnson. 
the  demurrer  to  the  second  count. 

N.  Parkeb,  M.  R.,  and  Wilmot,  J.,  concurred. 

Parker,  J.  I  have  no  doubt  that  a  good  cause  of 
action  is  set  out  in  the  first  count ;  and  I  also  think  the 
second  count  is  good.  It  alleges  that  there  were  sufficient 
goods  and  chattels  of  Anderson'Sy  which  were  pointed  out 
to  the  defendant,  and  out  of  which  he  might  have  levied 
the  amount  of  the  execution.  It  clearly  was  his  duty  to 
levy  on  these  goods,  and  if  he  neglects  to  do  so,  and 
falsely  returns  "  ^ulla  Bona,**  I  cannot  see  how  he  can 
escape  liability  to  the  plaintiff,  who  has  been  damaged  by 
the  false  return. 

Ritchie,  J.,  not  having  heard  the  argument,  expressed 
no  opinion. 

Judgment  for  the  plaintiff  on  the  first  count,  and  for 
the  defendant  on  the  pecond  count. 


MERRITT  agaimt  GODFREY. 

ON  a  former  day  in  this  term,  A.  JR.  WeCmore  moved  a  motion  for 
**  ^  diBcharge  un- 

to discharge  the  defendant  out  of  custody,  underder  the  insoi- 

the  Insolvent  Confined  Debtor'  Act.     Barker  v.  Boia  (a)  Debtors'  Act, 

..    -I  was  dismissed 

was  cited .  with  costs :  it 

n.  S.  Kerr  opposed  the  motion.  d&iSShSd 

The  facts  sufficiently  appear  in  the  judgment  of  the^^gj^|.'y 
Court,  which  was  now  delivered  by  Lwa^^^hf^ 

property,  and 

Carter,  C.  J.     The  defendant,  who  asks  to  be  dis-paypiiSn^J** 

chaiged  ba  an  Insolvent  Debtor,  certainly  shews  against  ^^'^pi^® 

himself  a  case  of  as  gross  and  deliberate  fraud  as  can  well  ^^^j^^ 

^  N  «  .«      ^«  mencementof 

(a)  1  Allen,  722.  the  action. 

be 
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1861.     be  conceived.     He  states  that  in  May^  1858,  when  the 
whole  amount  of  his  debts,  including  that  due  to  the  plain- 

against  ^^^^  ^^  ^^^7  ^*5»  ^^^  ^^^  *^®  avowed  purpose  of  keeping 
Godfrey,  his  property  out  of  the  reach  of  his  creditors,  assigned  to 
his  father-in-law  all  his  personal  property,  to  the  amount 
of  about  £200.  He  states  that,  at  that  time  he  owned  land 
in  the  Parish  of  Hampton,  worth  £400,  on  which  one  Clark 
had  a  mortgage  for  £123.  That  on  20th  June,  1858,  he 
sold  this  land  to  one  Finigan,  for  £400,  subject  to  Clark'» 
mortgage ;  and  that  about  20th  cTun^,  1858,  Pinigan  paid 
on  this  purchase  about  £160,  which  amount  his 
(defendant's)  wife  got  possession  of  (how  or  by  what 
authority  he  does  not  state),  and  that  he  has  never  beeu 
able  to  get  possession  of  such  sum,  or  any  part  thereof. 
It  appears  by  the  affidavit  of  Israel  Merritt,  that  in 
August  J  1868,  defendant  received  ^75,  in  payment  of 
a  note.  The  defendant  himself  states,  that  in  December, 
1858  (which  was  after  the  commencement  of  this  suit,  iii 
Novevnber),  he  himself  received  the  balance  due  on  the 
sale  of  the  land,  viz.  £100,  and  some  small  amount 
of  interest,  whicJi  he  has  spent  in  supporting  himself,  and 
endeavoring  to  get  possession  of  his  children,  and  the 
property  he  had  so  fraudulently  conveyed  to  his  father-in- 
law.  It  appears  by  the  plaintiff's  affidavit  (who,  moreover, 
directly  contradicts  the  defendant  in  several  particulars), 
that  since  the  commencement  of  this  action,  and  before  the 
defendant  went  to  jail,  one  John  Christy  offered  to  become 
answerable  to  plaintiff  for  the  amount  of  defendant's  debt, 
if  defendant  would  consent,  but  that  defendant  refused  to 
consent. 

To  afford  relief  in  such  a  case  would  be  a  direct  sanction 
and  encouragement  to  fraud.  Independent  of  the  fraudu- 
lent transfer  of  his  personal  property,  this  defendant  has  had, 
since  the  commencement  of  the  action,  most  ample  means 
of  paying  the  plaintiff's  debt,  which  he  has  obstinately  and 
perseveringly  refused  to  do.  His  incarceration  has  been, 
not  the  result  of  misfortune,  or  inability  to  pay  his  debts, 
but  of  his  own  dogged  determination  not  to  do  what  was 

right, 
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right,  when  he  had  ample  means  so  to  do.     We  will  not      1861. 
relieve  a  man  who  will  not  relieve  himself. 


This  being  a  second  application,  it  will  be  dismissed     against 

with  costs.  GODFKEY. 

Rule  accordingly. 


McGLYNN  against  FALCONER  and  Another, 

J     A.  STREET,  Q.  C,  on  a  former  day  in  this  term.  Where  one  of 
!    ,    ,^   '       _  ,        „  ,        "^  ^    ,     two  defen- 

m    moved,  on  behalf  of  John  J^alconer^  one  oi  the dants,  lo  id 

defendants,  for  judgment  as  in  ease  of  a  nonsuit,  —  the  assumpsit, 

plaintiff  not  having  proceeded  to  trial  according  to  the  I^^ared  and 

practice  of  the  Court.  joSu^settied 

Allen  opposed  the  motion,  on  an  affidavit  stating  that  itjjg^^^jg?^^ 
was   an  action  of  assumpsit;    that  the   defendants  ba<J ™**^J^J^*^® 
appeared  jointly;   and  that  Hugh  Falconer^   the   other  defendant,  for 
defendant,  had  since  settled  the  suit  with  the  plaintiff,  in  case  of  a 
He  contended,  that  after  such  settlement,  the  plaintiff  not  proceed- 
couSd  not  have  gone  on  with  the  action,  without  being i^foniing  to 
guilty  of  a  breach  of  faith,  and  being  liable  to  have  the  {^^  {^^2^  ""^ 
proceedings  set  aside.  the\)]Sntw* 

Streets  in  reply,  referred  to  Jones  v.  Gibson  (a)  and  ""^^^^^aWng 

..  **'  ^^to  enter  a 

Sawyer  v.  Hodges  (6),  to  shew  that  one  of  several  joint  «««<  pro- 
defendants  could  obtain  a  rule  for  judgment  as  «in  case  of 
a  nonsuit.  [Parkeu,  J.  Can  you  find  any  case  where 
the  suit  has  been  settled,  that  one  of  the  defendants  can 
iifterwards  apply  for  judgment  as  in  case  of  a  nonsuit?] 
One  defendant  has  no  right  to  settle,  and  bind  the  other. 
Suppose  John  Falconer  had  been  arrested  in  the  action, 
and  put  to  expense,  was  he  to  be  deprived  of  his  remedy, 
because  the  other  defendant  chose  to  settle  the  suit? 
rRiTCHiE,  J.  It  -there  was  no  joint  contract,  the  defen- 
dants should  have  severed  in  pleading.    In  the  cases  citcd» 

(•)  bB.dtC.  768.  (6)  1  DtmL  N.  S.  10. 

the    * 
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1861.     tbo  defendants  appeared  by  different  attorneys.     I  think 

that  makes  a  great  distinction.] 

^^„™  Cur.  adv.  vult. 

Falconer. 

Carter,  C.  J.,  now  delivered  the  judgmeut  of  the  Court. 
This  was  a  motion  made  on  behalf  of  John  Falconer^ 
one  of  the  defendants,  for  judgment  as  in  case  of  a  nonsuit, 
for  not  proceeding  to  trial,  according  to  the  practice  of  the 
Court.  The  two  defendants  appeared  in  the  action,  by 
one  attorney,  and  pleaded  jointly.  The  reason  given  by 
the  plaintiff  for  not  proceeding  to  trial,  is  that  the 
debt  for  which  the  action  was  brought,  had  been  fully 
satisfied  by  Hugh  Falconer^  the  other  defei^dant.  It  is 
quite  clear,  therefore,  that  Hugh  Fcdcorver  could  not,  as 
far  as  he  was  concerned,  move  for  judgment  as  in  case  of 
a  nonsuit,  nor  compel  the  plaintiff  to  go  to  trial  under  a 
peremptory  undertaking ;  for  between  him  and  the  plaintiff, 
the  matter  has  been  entirely  settled,  and  there  is  nothing 
to  try :  neither  does  Hugh  Falconer  ask  for  either  of  these 
proceedings  against  the  plaintiff.  Had  the  other  defendant, 
Hugh  Falconer y  suffered  judgment  by  default,  as  in  the  case 
of  Murphy  y.  Donlan  (a),  this  motion  might  have  been 
made  on  behalf  of  John,  because  there  would  be  nothing 
inconsistent,  as  said  by  Abbott^  C.  J.,  in  the  entry  of 
the  two  judgments,  and  the  only  issue  joined  would  have 
been  by  John  Falconer  alone.  So  also  in  Jones  v.  Oibsouy 
(6),  the  motion  was  allowed  by  one  of  the  defendants, 
where  the*  two  had  appeared  by  separate  attomies,  and 
severed  in  pleading.  But  when  two  defendants  sued 
jointly,  join  in  the  plea,  and  raise  a  joint  issue,  they  put 
themselves  on  the  same  terms,  and  one  cannot  have  a 
benefit  from  which  the  other  is  debarred.  So  at  the  trial,  one 
of  such  defendants  could  not  obtain  a  nonsuit  on  his  own 
behalf,  independently  of  his  co-defendant,  nor  would 
such  a  motion  be  entertained,  unless  made  on  behalf  of 
both.  The  same  rule  would  hold  as  to  a  motion  for 
judgment  as  in  case  of  a  nonsuit.  While  we  are  far 
from  thinking  we  could  have  tried  the  joint  liability  of  the 

(a)  6  3.4)6  a  178.  (6)  5  B.  <fc  C.  768. 

defendants. 
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defendants,  hy  counter   affidavits,  as   proposed   by    Mr.      1861. 

Street  (which  would  in  fact  have  been  trying  the  whole    "- 

question  at  issue),  wc  think,  even  admitting  such  joint     against 
liability  could  have  been  negatived,  the  one  defendant  Falcon«r. 
could  not  support  this  motion. 

Both  defendants,  however,  are  entitled  to  have  the  suit 
legally  determined,  and  this  the  plaintiff  is  willing  to  do 
hy  enlQv'mg  i\  stet  p7*oce88us.  On  his  entering  a  stel  pro- 
cesiius,  the  motion  will  t>c  dismissed. 

Rule  accordingly. 


O'LEARY  affat7i8t  GRAHAM. 

r[IS  was  an  application  to  set  aside  the  service  of  the  A  copy  of 
*  ^  ,  proceM 

writ,  the  judgment,  and  execution,  in  this  case,  foragaiont 

irregularity,  there  being  no  Judge's  order  to  perfect  the  was  left  »t 

service  of  the  writ.     The  defendant's  affidavit,  upon  which  the  Sheriir/ 

the  motion  was  made,  stated  that,  in  September  last,  on  J^^i»°  of  "^' 

returning  home  after  a  short  absence,  he  received  from  l^^s  Jn/fSUr^dayi 

wife  a  printed  blank  form,  which  she  stated  had  been  ^^ft  JJJJJJJuo 

at  his  house,  with  one  Judea  Ward,  a  servant,  on  the  the  Sheriff 

that  he  had 
previous  day,  by  the  Sheriff  of  the  County;  that  he  did receiyed it, 

not  understand  what  the  paper  meant,  but  concluded  it  would  see  the 

might  be  a  summons  for  him  to  attend  the  Court  as  a  attorney* 

juror;  that  about  a  week  after  this,  he  met  the  Sheriff,  jJSSJJJV  ^"^ 

who  asked  him  if  he  had  received  a  paper,  which  he  (the^JJ^^^Jl^^ 

Sheriff)  had  left  at  defendant's  house ;  to  which  he  replied  J^^J^^^t 

that  he  had,  but  sjiid  nothing  to  the  Sheriff  about  its  being  U^  The     ' 
111         1      1. 1       ^      .  1         1  ■      .  ri««       Court  reftised 

a  blank,  as  he  did  not  wish  to  be  put  upon  the  jury.     Ihat  to  set  aside 

»n  the  24th  December  last,  the  Deputy  Sheriff  informed  si^^or 

bim  that  he  bad  an  execution  against  him  in  this  suit,  ^^anoef * 

which  was  the  first  knowledge  he  had  of  the  existence  of  ^i?^*****^ 

defendant  had 
I'^oeived  tlie 
<^pT  of  Uie  writ,  in  time  to  appear  in  the  suit,  if  he  wished  to  do  so;  though  he  swore  that 
oQtj  a  blank  paper  had  been  left  at  liis  house  by  the  Sheriff,  and  that  he  did  not  know  what 
Umeanu  . 

14  the 
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1861.      the  suit,  never  hayiug  received  any  other  paper  or  process 
-J than  the  blank  form  before  referred  to.     The  blank  form, 

affainat     ^^1^^   ^^   annexed  to  the  defendant's   affidavit,  was  a 
Graham,    printed  copy  of  the  formal  parts  of  a  capias  ad  re^onden- 
dum,  the  defendants  name  being  written  upon  the  back 
of  it  by  the  Sheriff. 

The  affidavits  of  the  Sheriff,  in  answer,  stated  that  be 
served  the  writ  on  the  15th  SepttnAer  last,  at  the  defen- 
dant's dwelNng-house ;  that  he  recollected  examining  and 
reading  the  copy  a  short  time  before  he  served  it,  and  that 
it  was  prc^erly  filled  up,  being  returnable  at  the  following 
Michaelmas  term,  and  that  if  a  blank  coiiy  was  left  at  the 
defendant's  house,  it  must  have  been  upon  the  outside  of 
the  other  which  he  served ;  that  on  the  19th  September^  be 
met  the  defendant,  and  asked  him  if  he  had  got  the  writ 
which  he  (the  Sheriff)  had  left  at  his  house ;  that  the 
defendant  said  he  had,  and  asked  what  they  were  aboat; 
to  which  the  Sheriff  answered,  that  QLtary  was  sueing 
him  (defendant) ,  and  that  he  had  better  see  the  attorney, 
and  settle  it  in  time ;  to  which  the  defendant  replied,  that 
he  would  attend  to  it.  It  was  further  stated,  that  the 
defendant  had  been  a  good  deal  engaged  in  law,  and  knew 
the  difference  between  a  writ,  and  a  summons  to  attend  as 
a  juror.  The  affidavit  of  the  Deputy  Sheriff  stated,  that 
he  received  the  ca.  sa.  against  the  defendant,  on  the  4th 
December  last,  and  informed  him  of  it,  when  tho  defendant 
said  he  had  never  been  served  with  the  writ,  that  the 
Sheriff  had  left  a  blank  copy  at  his  house,  which  he  did 
not  understand ;  that  on  being  told  that  the  Sheriff  bad 
made  an  affidavit  of  the  service  of  a  copy  of  the  writ,  the 
defendant  promised  to  settle  the  amount  in  a  week,  if  he 
was  allowed  to  go  home ;  that  the  Deputy,  with  the  con- 
sent of  the  plaintiff's  attorney,  allowed  the  defendant  to 
go  home ;  but  as  he  did  not  pay  the  amount,  he  arrested 
him  on  the  ca.  sa.  on  the  15th  December, 

D.  S.  Kerr^  in  support  of  the  motion,  contended  that 
the  judgment  was  a  nullity,  for  want  of  a  Judge's  order  to 
make  the  service  good,  as  required  by  the  Act  12  VM.  c. 

39, 
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')D,  {  44.  James  v.  Dupres  (a).  A  nullity  could  not  bo 
waived ;  and  there  was  nothing  that  amounted  to  a  waiver. 
The  plaintiff's  position  was  not  altered  by  anything  the 
defendant  said.  The  casen  relied  on  by  the  plaintiff  were 
only  cases  of  irregularity,  which  might  be  waived. 

AUen^  contra^  contended  that  the  defendant  knew  the 
suit  was  pending,  and  had  waived  any  irregularity,  by  his 
delay  in  making  the  application,  and  by  his  subsequent 
promise  to  pay.  O^JRegan  v.  Berrymount  (6)*;  Rawes  v. 
Knight  (c);  Holt  v.  Ede  {d).  The  affidavits  of  the 
defendant's  wife  and  Judea  Wardy  should  have»been  pro- 
duced to  explain  the  service.  His  statement  was  only 
hearsay,  and  did  not  contradict  the  positive  affidavit  of  the 
Sheriff;  and  where  the  affidavits  left  it  doubtful  whether 
a  party  bad  been  served  with  process  or  not,  the  Court 
would  not  interfere.     Morris  v.  Coles  (e). 

Cur.  adv.  vult. 


1861. 

O'Leart 

againit 

Graham. 


Cauter,  C.  J.,  now  delivered  the  judgment  of  the 
('OQrt.  This  was  a  motion  to  set  aside  the  service  of 
process,  interlocutory  judgment,  final  judgment^  and  exe- 
cution, on  the  ground  of  the  insufficiency  of  such  service  : 
—  it  being  a  service  at  the  dwelling-house  of  defendant, 
ind  not  perfected  by  a  Judge's  order,  as  required  by  the 
Act  of  Assembly. 

We  quite  agree  that,  however  sufficient  the  affidavit 
made  by  the  Sheriff  of  the  service  of  the  writ,  was,  to 
obtain  a  Judge's  order,  such  order  not  having  been  made, 
the  service  of  process  cannot  be  supported  as  good  service 
auder  the  Act  of  Assembly.  Nor  can  we  discover  any 
'iuch  waiver  of  the  irregularity,  or  any  such  delay  in  the 
ipplication,  as  would  deprive  the  defendant  of  relief,  — 
«o  far,  at  least,  as  regards  the  interlocutory  judgment, 
and  proceedings  subsequent  thereto.  The  question  must 
then  turn  on  the  sufficiency  of  the  service  as  a  per- 
5ooal  service,   under  the   Statute   12   George  7,  c.    29, 


(a)  1  AUen.  608.  {b)  1  Kerr,  167.  (c)  1  Bing.  182. 

id)  iD.dL.  8S.  (e)  2  Dowl.  79. 


amended 
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1861. 

O^Lkabt 

against 

Graham. 


amended  and  explained  by  5  George  11^  c.  27,  autho- 
rizing the  plaintiff,  on  affidavit  of  personal  service,  t(j 
enter  a  common  appp>arance  for  the  defendant,  and  proceed 
thereon,  as  if  defendant  had  entered  his  appearance.  The 
affidavit  of  service  of  the  Sheriff  states,  "  that  ho  did,  on 
"  the  fifteenth  day  of  September  instant,  deliver  a  copy  of 
'*  the  annexed  writ  at  the  house  of  the  aI)ove  defendant, 

'*  situated  in  the  Parish  of  Welford,  unto  Miss Ward. 

*^an  adult  person  residing  in  the  said  house;  and  known 
"  to  this  deponent  as  a  meinfeer  or  inmate  of  the  family  of 
*'said  defendant,"  &c.  (concluding  in  the  form  required 
by  the  Rule  of  Court).  The  service,  when  made,  on  the 
15th  September^  .I860,  was  certainly  intended  to  be  a  ser- 
vice at  the  dwelling,  under  the  Act  of  Assembly,  and 
could  only  st^nd  as  such ;  if  a  greater  effect  be  not  given  to 
it  by  the  acknowledgment  made  by  the  defendant,  on  the 
19th  September,  U)  the  Sheriff,  that  ho  had  received,  on 
the  evening  of  the  15th  September^  the  day  of  service,  the 
copy  of  process  so  left  at  his  dwelling.  Now,  while  the 
defendant  admits  in  his  affidavit,  having  had  a  conversation 
with  the  Sheriff,  and  telling  him  he  had  received  the  paper 
the  Sheriff  had  left  on  the  15th,  which  he  asserts  to  be 
that  annexed  to  his  affidavit,  and  which  appears  to  be  a 
mere  printed  blank  form  of  a  copy  of  a  common  process 
in  the  Supreme  Court,  with  the  notice  to  appear,  also  in 
blank,  on  the  back  of  which  the  defendant's  name  is 
written  in  the  Sheriff's  handwriting,  —  he  swears  he 
did  not  know  the  meaning  of  the  paper,  but  supposed 
it  might  be  a  summons  to  attend  the  Court  as  a  juror ; 
but  that  he  did  not  inform  the  Sheriff  that  it  was  only  a 
printed  blank  he  had  received,  nor  ask  the  Sheriff  of  the 
meaning  of  it,  because  he  did  not  want  to  serve  as  a  juror. 
When  we  contrast  the  affidavit  of  the  defendant,  with  the 
affidavits  subsequently  made  by  the  Sheriff,  and  his  Dep- 
uty, Clarke^  and  look  also  at  the  affidavits  of  the  plaintiff 
and  his  attorney,  we  have  no  hesitation  in  giving  full 
credit  to  the  Sheriff's  affidavit,  on  all  matters  in  which  his 
affidavit  contradicts,  or  ia  inconsistent  with,  that  of  the 
defendant. 

Our 
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Our  conclusion  in  this  respect  is  warranted^  not  only  by      1861. 
the  manner  in  which  the  defendant  relates  the  conversation 


he  had  with  the  Sheriff  on  the  19th  September^  and  the  agmtmt 
very  unsatisfactory  explanation  he  makes;  but  by  the  Graham. 
extraordinary  omission  to  produce  an  affidavit  of  Judea 
Ward,  to  whom  the  copy  of  process  was  delivered,  and 
that  of  his  (the  defendant's)  wife,  from  whom  he  says  he 
received  the  paper  prpduced,  or  to  give  any  reason  for  not 
procuring  such  affidavits.  Now,  we  think  it  is  very  prob- 
able the  blank  copy  was  left  by  the  Sheriff  at  the  dwelling ; 
Imt  as  we  find  it  utterly  impossible  to  reconcile  what  the 
defendant  states,  —  that  until  Cflarke^  the  Deputy  Sheriff, 
produced  to  him  the  ca.  sa,^  he  had  no  knowledge  what- 
ever of  the  plaintiff's  suit,  —  with  the  detailed  account  given 
by  the  Sheriff  of  his  conversation  with  the  defendant  on 
the  19th  September^  we  are  quite  wan-anted  in  believing 
that  a  proper  copy  of  the  process,  with  the  notice  required 
by  law,  was  delivered  with  the  writ  to  the  Sheriff,  and  by 
him  left  at  the  defendant's  house,  and  received  the  same 
day  by  the  defendant. 

Now,  then,  comes  the  question,  whether,  although  no 
personal  service  was  made  on  the  defendant  by  the  Sher- 
iff on  the  15th  September^  the  fact  of  his  acknowledgment, 
made  four  days  afterwards,  that  he  had  received  the  copy 
of  process,  and  the  information  then  given  him  by  the 
Sheriff  of  the  writ  at  the  plaintiff's  suit,  can  avail  as  a  per- 
sonal service  under  the  Statutes?  On  examination  of  the 
cases  and  books  of  practice,  it  will  appear  that  the  English 
Courts  have  evinced,  in  several  ways,  a  disposition  to 
suppert  the  service  of  process,  when  satisfied  that  the 
defendant  has  received  the  copy  of  process,  or  had  knowl- 
edge of  it  in  due  time  to  appear,  if  he  wished  to  defend 
the  suit ;  where  the  affidavit  annexed  to  the  writ  is  prima 
fade  sufficient,  although  not  satisfied  of  the  strict  truth  of 
it.  Bat  the  Courts  have  gone  fui*ther  than  this,  and  have 
cither  distinctly  supported  the  service,  or  declined  to 
inteifere  to  set  aside  proceedings,  under  circumstances  not 
dissimilar  to,  and  going  quite  as  far  as  we  are  called  to  go 
in  the  present  instance,  and  perhaps  further.    We  refer 
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1861. 

(VLrary 

agaifut 

Graham. 


to  Rhodes  V.  Jones  (a) ;  Tliom^jon  v.  Pheney  (6) ;  Wil- 
liams  V.  Piggolt  (c) ;  PhillipH  v.  Ensdl  (d) ;  Saunden 
V.  DeChastdain  (e)  ;  Atkinson  v.  Howell  {/). 

But  although  these  cases  will  fully  warrant  us  in  declin- 
ing to  interfere  on  the  present  occasion,  where  there  is  mi 
the  slightest  pretence  of  merits,  we  think  the  practice  of 
proceeding  without  a  Judge's  order,  where  the  personal 
service  of  process  is  not  made  in  the  ordinary  way,  should 
not  be  encouraged,  and  may  tend  to  throw  difficulties  in 
the  way  of  the  Clerk,  when  applied  to,  to  sign  interlocu- 
tory judgment.  We  shall  dismiss  the  motion  without 
costs. 

Rule  accordingly. 


(a)  1  Dowl  216. 

{C)  5  Dowl,  320;  1  3f.  <fi  TK.  574. 

(e)  5  Dowl.  154. 


(6)  1  Dowl.  441. 

(d)  2  Dow/.  684. 
(/)  IM.d  IT.  218. 


SULIS  against  FERGUSON. 


A  party         fT^RESPASS  for  false  imprisonment.     Plea,  not  guilty, 

e^uUon^  M  JL    with  a  notice  of  defence  under  the  Act  13  Vict.  c.  32, 

judgment^'*  *that  the  defendant,  and  other  persons  (naming  them),  had 

his wid^h^  recovered  a  judgment  in  the  Supreme  Court,  against  the 

^J^'J;^*^^^  plaintiff  and   Joseph   Stdis,    George   8ulis,  and    Charlen 

discharged      SuUs.  which  judgment  still  remained  in  full  force  and 

by  a  Judge's  »  •»      o 

order,  on  Uie  effect,  and  unsatisfied  ;  and  that  to  obtain  payment  thereof, 

ground  that 

ne  had  not 

been  served  with  process  In  the  suit,  and  had  not  authorized  an  appearance  to  be  entered  for 

him,  may  maintain  an  action  for  fal^e  imprisonment  airainst  the  judgment-plaintiff;  at  whose 

instance  the  execution  issued;  though  the  Judgment  has  not  been  set  aside. 

If,  as  a  defence  to  an  action  for  false  imprisonment,  the  defendant  pleads  a  Jadgment  re- 
covered against  theplaintiir  and  others,  and  execution  thereon,  the  plaintiff  may  reply,  tbat 
on  appUcatlon  to  a  Judge,  his  arrest  under  the  execution  was  set  aside,  on  the  ground  that 
he  had  not  been  served  with  process  in  the  action,  in  wtiich  this  Judgment  was  recovered, 
and  had  no  notice  thereof,  and  had  not  appeared  therein. 

A  party  relying  upon  a  Judgment  recovered,  as  an  estoppel,  should  plead  it,  so  that  Uie 
plaintiff  may  take  issue  upon  it. 

Where  a  jadgment  is  not  pleaded  as  an  estoppel,  but  the  facts  relied  on  are  stated  iu  « 
notice  of  defence  given  under  the  Act  18  Viet.  c.  82,  it  is  open  to  the  Jury  to  find  the  truth  of 
the  facts  on  which  the  plaintiff  relies  as  an  answer  to  the  Judgment  and  execution. 


the 
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the  defendant  caused  an  exeeution  of  capias  ad  sail'/aci-      1861. 

endum  to  be  issued  on  such  judgment,  under  which  the    

Sheriff  of  Si.  John  arrested  the  plaintiff,  which  is  the      against 
alleged  trespass  complained  of,  Ferousos. 

At  the  trial  before  Parker^  J.,  at  the  Si.  John  circuit, 
in  January y  1860,  it  appeared  that  the  plaintiff  had  been 
arrested  on  a  ca,  m.,  issued  upon  a  judgment  in  a  suit  of 
Robert  Rankin  and  others  (of  whom  the  defendant  was 
one),  against  Joseph  Suits j  George  Suits j  Charles  Sulis^ 
and  Thomas  W.  Sulis  (the  plaintiff)  ;  that  on  application 
to  u  Judge  at  Chambers,  the  execution  of  the  ca.  sa.  was 
set  aside,  and  the  plaintiff  discharged  out  of  custody,  it 
having  been  made  to  appear  that  he  had  uot  been  served 
with  process  in  the  suit,  and  had  no  knowledge  of  its 
existence.  The  Judge's  order  was  made  a  rule  of  Court. 
An  appearance  had  been  entered  by  an  attorney,  for  all 
the  defendants  in  the  suit  of  Rankin  v.  Sulis  and  others^ 
but  the  attorney  proved  that  he  had  no  authority  from  the 
plaintiff  to  appear  for  him,  and  no  communication  with 
him  about  the  suit ;  that  he  was  not  aware  that  he  had  not 
1)een  served  with  process,  and  gave  the  notice  of  appear- 
ance in  accordance  with  the  names  stated  in  the  copy  of 
the  writ.  Judgment  was  signed  against  all  the  defendants 
in  that  suit,  for  want  of  a  plea.  It  was  contended,  on  a 
motion  for  a  nonsuit,  that  the  plaintiff  was  estopped  by 
the  judgment  from  denying  the  legality  of  the  arrest,  and 
that  the  Judge's  order  had  been  improperly  made  a  rule 
of  Court,  without  notice  to  the  plaintiffs  in  that  suit ;  but 
the  motion  was  overruled.  The  learned  Judge  directed 
the  jury,  that  if  the  plaintiff  had  not  been  served  with 
process,  and  had  not  authorized  the  appearance  to  be 
entered  for  him,  his  arrest  on  the  execution  was  illegal,  as 
be  would  not  in  that  case  be  bound  by  the  appearance 
entered  for  him.     Verdict  for  plaintiff  for  £25. 

In  Hilary  term  last,  Hazen^  Q.  C. ,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  of  misdirection,  and  the 
improper  admission  of  evidence. 

S*  R.  Thomson  shewed  cause  in  Trinity  term  last.     It 
was  Bot  necessary  to  set  aside  the  execution,  before  bring- 
ing 
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1861.      ing  the  action ;  it  was  sufficient  to  set  aside  the  arrest.    If 

a  valid  execution  issued,  and  was  executed  by  the  Sheriff 

against     ^^  Sunday^  the  execution  could  not  be  set  aside,  though 

FuRGusoN.  the  arrest  would  be.  The  plaintiff  does  not  complain  of 
*  -  the  issuing  of  the  execution,  but  of  its  being  executed 
against  him.  An  unauthorized  appearance  by  an  attorney, 
for  a  party  who  has  not  been  served  with  process,  is  no 
waiver,  and  a  judgment  based  upon  such  appearance  will 
be  set  aside.  Bayley  v.  Buckland  (a).  After  the  exe- 
cution was  set  aside,  it  was  the  same  as  if  it  had  never 
existed ;  Prentice  v.  Hannson  (b) ;  and  the  plaintiff  in 
the  suit  is  responsible  to  the  party  in  trespass.  Barkei' 
V.  Braham  (c);  Collett  v.  Foster  (eZ).  The  plaintiff  has 
been  illegally  arrested,  and  he  must  have  a  remedy.  The 
judgment  can  be  no  estoppel.  At  all  events,  it  ought  to 
have  been  pleaded ;  and  then  the  plaintiff  could  have 
replied  the  facts,  as  was  done  in  CoUett  v.  Foster.  A 
party  cannot  be  estopped  by  a  record,  to  which  be  is  made 
a  party  without  his  knowledge. 

Hazen^  Q.  C,  contra.     While  a  judgment  stands,  it 
imports  incontrovertible  verity  as  to  all  the  proceedings 

^  which  it  sets  forth,  so  that  a  party  cannot  plead  that  the 

things  which  it  professes  to  state  are  not  true.  Ramsbot- 
tomv.  Buckhurst  {e).  In  Brocheau  v.  DesBrisay  (f), 
it  was  held  that  the  defendant  was  bound  by  the  statement 
of  the  property  in  the  record,  though  he  had  never  heard 
of  part  of  it.  In  JReed  v.  Jackson  (g)y  evidence  'was 
rejected,  tending  to  shew  that  the  officer  had  made  a  mis- 
take in  entering  the  postea^  the  record  being  held  conclu- 
sive. If  an  exemplification  of  a  judgment  is  put  in  evi- 
dence at  Nisi  FriuSj  the  defendant  is  concluded  from 
shewing  that  he  was  never  served  with  process ;  and  in 
this  case,  it  is  immaterial  whether  he  was  served  or  not, 
for  an  appearance  having  been  put  in  for  all  the  defen- 
dants, the  plaintiffs  were  not  bound  to  inquire  whether  the 
attorney  was  authorized  or  not.     The  whole  of  the  evi- 

(a)  1  Ezch.  1.  (6)  4  a  B.  8S2. 

(e)  2  W.  Bia.  866.  (d)  2  JET.  db  N.  8S6. 

(e)  %M.d8.  M6.  (/)  4  AUen,  122.  ig)  1  Eaat,  856. 

deuce 
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dence  that  the  plaintiff  was  not  served  with  process  in  the      1861. 

original  suit,  was  improperly  admitted,  as  it  contradicted    

the  record;  for  though  the  exemplification  of  the  writ  against 
against  all  the  defendants,  shewed  that  he  was  not  served,  Fkrousok. 
7ion  constat  but  that  another  writ  issued.  [Ritchie,  J. 
Or,  he  might  appear  without  being  served  at  all.]  As 
long  as  the  judgment  against  the  defendants  in  the  original 
suit  stands,  the  plaintiff  cannot  be  a  trespasser  in  issuing  an 
execution  upon  it ;  they  must  first  break  down  the  judg- 
ment. A  Judge  at  Chambers  has  no  p^wer  to  set  aside  a 
judgment.  [Wilmot,  J.  He  did  not  set  aside  the  judg- 
ment :  only  the  arrest.]  The  effect  was  the  same :  it 
deprived  the  creditors  of  their  remedy.  In  Bayley  v. 
Bucklandj  the  Judge  did  not  set  aside  the  execution,  but 
referred  it  to  the  Court.  The  same  principle  applies  in 
this  case,  as  in  actions  against  Justices :  while  the  convic- 
tion stands,  no  action  of  trespass  can  be  maintained  against 
the  Justices  for  anything  done  under  it.  The  defendant 
was  not  bound  to  take  any  proceedings  to  set  aside  the 
Judge's  order,  till  it  was  served  upon  him.  Charge  v. 
FarhaU  (a)  ;  Sedgwick  v.  AUerton  (6) ;  Kenny  v.  Hutch-- 
inson  (c). 

Cur.  adv.  vuU. 

Cabteb,  C.  J.,  now  delivered  the  judgment  of  the 
(Jourt.  It  may  be  considered  as  established  in  the  con- 
sideration of  this  case,  that  the  plaintiff  was  never  served 
with  process  in  the  action  of  Rankin  v.  Sulis  and  others^ 
or  had  any  notice  of  that  action ;  that  he  never  authorized 
or  knew  of  any  appearance  for  him  in  that  suit ;  that  his 
arrest  under  the  ca.  aa.y  issued  in  that  case,  was  illegal ; 
and  ihst  thereby  he  sustained  an  injury  by  the  instrumen- 
tality of  the  defendant,  for  which  the  defendant  prima 
facie  is  liable. 

When  the  plaintiff  found  himself  thus  injured  by  the 
act  of  the  defendant  by  such  arrest,  in  a  suit,  of  which,  up 
to  that  time,  he  had  no  notice  whatever^  it  would  seem^ 

(a)  ^B.^a  8».  {b)  7  Easty  64S.  (e)  8  DoioL  171. 

15  prima 
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1861.  primdjhcie,  that  he  would  at  once  have  a  right  to  seek  legal 
g^jg  redress  for  such  injury,  against  the  party  by  whom  it  had 
offainst  beep  inunediately  caused,  without  any  inquiry  into  the-  cir- 
Ferguson,  cumstauces  by  which  the  defendant  had,  been  led  to  make 
or  authorize  the  arrest ;  and  in  order  to  obtain  inimediate 
relief,  he  would  procure  the.  execution  of  the  ca^  «a>,  as 
far  as  he  was  concernQd^  to  be  set  aside..  Had  the  law 
as. regards  joint  debtors,  been  here  as  it  is  in  UngUmd^  it 
might  have  been  adyisable  to  apply  to  the  Court  to  set 
aside  the  judgment,  in  order  toayqid  any  question  of 
estoppel  by  the  record  of  the. suit  of  Rwnkin  y.  8uli$  and 
others;  and  under  th^t  la^r,  it  is  clear,  from  the  ca^e  of 
BayleyY.Buckland  (a),  the  judgment  would  have  been  set 
aside  wi^  costs.  But  under  our  law  [see  1  Rw.  3tnt,  c. 
141,  and  McLaughlin  v.  Ratohford  (&)],  would:  such  an 
application  have  been  suciqessful?.  Wqu14.  not  the.  Court 
have  said^  We  will  not  set.  aside  the  judgmernt,  beeausfe, 
although  you  were,  not  served  with  procesS)  nor  have 
entered  an  appearance,  the  judgment  is  reg^l4,r•  You 
haye  been^  relieved  froj^i  arrest,  aad  yoa  cannot  be  aflfeeted 
by  that  judgme9t,  withput.a  mrefoGias^  which  will  enable 
you  to  avail  yourself  of  any  defence  you  may  havei^to  the 
original^  action. 

But  it  is  contended  that  the  record  in  Rankin  v.  JStdi^ 
and  others^  which;  avers  th^  the  present  plaintiff  was 
serv^  with  proeess,  an4  appe^redsi  i^  a  cenclusife 
estoppel  to  ,him,  to  dji^ute  or  contradict  that  fact*  We 
will  not  urge  as  areasQu  against  this,,  the  extreme  hiM?dabi^ 
of  a  mail's  being  estopped  by  a  proceeding,  not  only  ua- 
authorized  by  him,  buf;  of  whiqh  he.  was. entirely  ignoiwf; ; 
beqause^  if  the  law  be.  so,  we  and  he  must  be;  bound  by  iL 
It  seems  to  us,  however^  th^t  the  law  is  not  so^,  We  take 
it  to  be  sej^tled.  law  that  such  a  proceeding.  cauBot  have 
the  force  of  a  conclusive  estoppel,  unless  specially  pleaded, 
so  that  the  opposite  partjr  cao  take  upon  it,  that  pfirtiGular 
issue  by  which  repords  Are  to  he  tried ;  and  jbhat  the  mere 
notice  of  defence  given  in  this  case,  capnot  ampuut.to 
such  special  plea.    But  beyond  this,  it  appears  to  us,  that 

(a)  1  meek.  1.  (ft)  8  Kerr,  421. 

had 
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had  the  defendaDt  s^^ecially  pleaded  the  recbrd  as  an      1^61. 
estoppel,  ibe  plaintiff  might  haVe  replied  in  concession  and 


avoidance^  iastead  of  taking  iirsae  on  the  record,  by  feet-  agaimt 
ting  out  the  affidayits  cm  which  the  Application  for  set-  f<:rguson. 
ting  aside  the  arrest  of  the  plaintiff,  was  made  to  'the 
Judge,  the  order  of  liie  Judge -founded  on  those  affidayfts, 
and  the  making  tiiat  oi^der  a  rule  of  Couil.  Sudi  aver- 
ments, withy>at  denying  the  existence  of  the  tecofrd 
pleaded,  would  ahew  thftt  the  particular  aveitnetits  relied 
on  as  an  estopped  had  been,  by  the  same  b*ibunal  which 
had  placed  tiiem  on  ifeoord,  jpronoitnced  untrue ;  and  the 
Court  could  hardly  hotd  the  plaintiff  estdpped  by  aV^- 
ments  in  its  own  recford,  which  itself  had  detertuined  Wei^e 
fidse.  Much  leas  coutd  a  jutry,  where,  under  a  n^ere 
notice  of  defence,  the  same  fa)dts  Were  clearly  establiishdd 
by  erideuce  prc^erly  admitted,  be  precluded  from  JSnd- 
ing  the  real  truth.  Tb)d  qnestton  was  therefore,  we  think, 
open  to  the  jury ;  and  if  so,  there  can  be  no  dotibt  the 
Terdict  was  right,  Imd  the  rule  f6t  a  new  trial  nittst  be 
diachaiged. 

Rule  discharged  (id;). 

(a)  See  Kelly  t.  Laurence,  i  ff.dk  C.l;  Buffer  v.  Allen,  L,  H,  3 Ezch,  16. 


THE  QUEBN  ^ffamst  GALLANT  and  A^otfilsfe. 

THE  Rev.  Dr.  Jarviuy  the  rector  of  Shedtac^  i^as  odn-The  line  im- 
victed  before  the  defendants,   two  Justices  of  the^ev.  iS^ot.  c. 
Peaoe  for  the  County  of  WMmodcmd,  under  the  Bevi^^^^ 
Sua.  c.  146,  5  3,  upon  the  complaint  of  Anthony  Si'f^-^S^^  • 
wn»  of  haying  knowingly  solemnised  a  mailriage  between  J^STig^^er 

twenty-one 


rears  6f  sse*  iHthout  conseiit  of  the  fliiher,  may  be  recovered  before  two  Justioes  of  the 
f>Me9,  ia3»  the  ^.  SUA.  e.  19%,  i  S^ 

Th6  meMdingB  need  not  be  in  the  name  of  the  Queen. 

TlMilVMeeiittoiiftf  the  reqoyei^  of  the  fiiiebeing  a  ''ctiihliuafhNieedlflg,'' the  defendant 
ia  not  a  odmpetent  wltilefa  under  the  Act  IS  Viet,  e.  41. 

jEdward 
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1861.      Edward  McDonoM  and  Vhristiana  Jane  Simpson  (the 

daughter  of  the  complainant),  without  his  consent;  the 

against  ^^'^  Ohriatiana  Jane  Simpson  being  at  the  time  of  audi 
Gallant,    marriage,  under  the  age  of  twenty-one  years. 

A  rule  nisi  having  been  obtained  to  quash  the  convic- 
tion, on  three  grounds:  1.  That  the  Justices  had  no  juris* 
diction  to  try  the  offence ;  2.  That  the  prosecution  should 
have  been  in  the  name  of  the  Queen;  3.  That  the  defen- 
dant's evidence  was  improperly  rejected  by  the  Justices ; 

AUen  shewed  cause  in  Trinity  term  last.  By  the  Rev, 
Stat.  413,  §  3,  it  was  declared,  that  whoever  should 
knowingly  solemnize  a  marriage,  where  either  party  was 
under  the  age  of  twenty-one  years,  without  the  consent  of 
the  father  or  guardian,  should  be  guilty  of  a  misdemeanor, 
and  should  pay  a  fine  of  £20.  A  fine  is  a  penalty ;  and 
by  the  Rev.  StcU.  464,  §  32,  penalties,  not  exceeding 
£20,  may  be  recovered  before  two  Justices,  where  no  par- 
ticular mode  is  prescribed  for  the  recovery.  And,  to  put 
it  beyond  all  doubt,  the  latter  part  of  the  same  section 
declares,  that  a  fine  may  be  recovered  in  the  same  way, 
instead  of  proceeding  by  indictment.  The  Justices,  there- 
fore, clearly  had  jurisdiction  to  try  the  ofience.  2.  If 
they  had  jurisdiction,  the  form  of  the  proceedings  is  cor- 
rect; for  the  same  section  declares  that  they  shall  be 
according  to  the  Summary  Convictions  Act,  1  Rev.  Stai. 
382.  The  name  of  the  prosecutor  does  not  appear 
in  any  of  the  forms  given  in  that  chapter,  except  the  infor- 
mation. This,  too,  being  only  an  objection  of  form,  could 
not  afiect  the  proceedings.  3.  The  defendant  (Jarvis)  was 
not  a  competent  witness,  unless  he  is  made  so  by  the 
Act  19  Vict.  c.  41.  But  that  Act  excludes  ''  any  person 
''  who,  in  any  criminal  proceeding,  is  charged  with  the 
'^  commission  of  any  indictable  offence,  or  any  offence 
*<  punishable  on  summary  conviction."  This  section  was 
considered  in  Ex  parte  Cook  (a),  which  settles  this  point. 

Eraser^  contra.  If  there  is  any  doubt  about  the  con- 
struction of  the  Act,  the  Court  will  not  take  away  the 
right  of  trial  by  jury.     Acts  which  abridge  the  liberty  of 

(a)4iiAen,606. 

the 
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the  subject,  and  give  a  sommary  jurisdiction,  unknown  to      1861. 

the  common  law,  are  construed  strictly.     Pdley  Gonv,  1 6 ;    

Bioar.  Stat.  616,  674.  The  words  of  the  first  part  of  the  ^^2™ 
Rev.  Slat.  464,  §  32,  do  not  apply,  because  it  speaks  only  Qall^kt. 
of  •*  penalties";  but  even  if  a  fine  and  penalty  can  be 
construed  to  mean  the  same  thing,  it  can  only  be  recov- 
ered in  the  name  of  the  Queen.  The  words  of  the  latter 
part  of  the  section  are  too  ambiguous  to  receive  any  con- 
struction, without  the  addition  of  other  words ;  but  the 
Court  cannot  import  words  into  a  penal  statute.  If  the 
Act  can  be  read  as  has  been  contended,  the  mode  of  pro- 
ceeding is  to  be  <^  at  the  option  of  the  prosecutor."  The 
Queen  is  the  prosecutor.  8.  This  is  not  a  criminal  pro- 
ceeding, therefore  the  defendant  was  a  competent  witness. 
TTie  AUamey^General  v.  Radloff  (a).  [Carter,  C.  J. 
Is  it  not  a  summary  conviction?]  Yes.  [Carter,  C.  J. 
Then  it  is  a  criminal  proceeding.] 

Cur.  adv.  vuit. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
A  motion  was  made  on  the  return  of  the  certiorari  in  this 
case,  to  quash  a  conviction,  whereby  a  fine  of  £20  had 
been  adjudged  by  two  magistrates  against  Dr.  Jarvis  as  a 
clergyman,  for  having  solemnized  marriage  between  two 
parties,  one  of  whom  was  under  the  age  of  twenty-one 
years,  without  tiie  consent  of  her  father  or  guardian. 

The  enactments  respecting  this  offence  and  its  punish- 
ment, are  to  be  found  in  1  Rev.  Slat.  p.  270,  §  4 :  <<  No 
^^  person  shall  knowingly  solemnize  any  marriage,  where 
**  either  party  is  under  the  age  of  twenty-one  years,  with- 
^*  out  the  consent  of  father  or  guardian.''  And  at  1  Rev. 
HfjaJL  p.  413,  §  3 :  **  Whoever,  being  duly  authorized, 
*^  .  .  .  shall  knowingly  solemnize  marriage,  where  either 
**  party  is  under  the  age  of  twenty-one  years,  without  the 
'^  oonsent  of  father  or  guardian,  shall  be  guilty  of  a  mis- 
^*  demeanor,  and  shall  pay  a  fine  of  £20.  The  prosecu- 
^'ticm  for  such  penalty,  to  be  commenced  within  twelve 
^^  months  from  the  committing  of.  the  offence."    Under 


(a)  10  Exch.  84. 

these 
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1861.     these  provisiqnB,  it  is  clear  that  the  effenoe  of  whioh  the 
d^fjendant  was  here  convieted^  is  one  for  which  he  might 


T^x  4^7001  jjj^yg  jj^jj  indicted,  aiad  fined  £30  on  oonyiotion. 

QAhhAST,  The  preseqt  sammarjr  proceeding  before  two  JoBtioss 
was  taken  under  the  proTisiens  of  1  Ji&v.  8kU.  p.  464,  § 
32,  which  is  as  follows:  ^^Penalties^  where  no  partictilar 
'<  mode  may  be  prescribed  for  the  recovery  thereof,  may 
^*  be  recovered  with  coat^^  in  the  name  of  any  one  to  whom 
*^  the  same,  or  a  part  thereof,  may  be  pi^able ;  or  if  not 
«'  payable  to  any  one* — in  the  name  of  any  peMon.who  will 
<^aue  therefor:  where  the  penalty  shall  Holexeeed  £10, 
<<  before  a  Justice,  where  £20  before  two  Justices,  under 
<^  the  chapter  relating  to  summary  convictions  before  Jus- 
*^  tices  out  of  Sessions,  the  nature  of  the  offence  bein^ 
^^  briefly  stated ;  and  where  no  partieular  mode  of  apply- 
*<ing  any  penalty  «hall  be  pre&eribed,  one  hfdf  thereof 
*<  shall  be  paid  to  the  persdi  sueing  for  the  same,  the 
«<  other  half  to  the  Overseers  of  the  Poor  of  the  place 
<<  where  the  offence  was  committed,  for  the  use  of  the 
''poor.''  Then  jEollows  a  sentence,  in  which  it  is  neces- 
sary, in  order  to  j^ve  any  meaning  ^r  grammatieal  eon- 
stroction,  to  inaert  oro  or  two  w^rds^  which  jofkust  have 
been  omitted  by  some  unacoouatable  ,oversig|it^  bat  wkieh 
wi)l  evidently  supply  the  meaniog  intended  by  the  Letgis- 
Iflt^re.  Tl^e  sentence  will  then  read  tiuis:  ''Wherever 
"  offences  [are]  punishable  as  a  misdeBfteanor  [by]  ii&* 
"priaonment  or  fine,  the  fine  may  be  recovered  in  the 
"manner  herein  mentk>ned,  instead  of  proceeding  by 
"indictment, — at  the  pption  of  the  prosecutor." 

Two  grounds  were  relied  on  for  quaahiBg  tbie  ooiltie- 
tioD :  1.  That  the  Justices  hi|d  no  jurisdiction,  inaamucb 
as  this  was  a  fine,  and  not  includsd  in  the  first  provisira 
of  sec.  32,  j>.  464,  under  the  term  "  penalties" ;  and  even 
if  it  were,  it  is  a  penalty,  payable  to  the  Queenf  and  only 
recoverable  in  her  name,  and  not  included  as  a  fine  ia  the 
last  provision  of  that  section,  which  only  applies  to  the 
recovery  of  a  fine,  whece  the  punishment  is  in  the  jdtema- 
tive  "  impriscmment  or  Jine.''    9.  That  the  Justices  were 

wrong 
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wrong  in  rejecting  the  evidence  of  Dr.  JarvCs  hirasettf      ld6I. 
which  was  tendeMd  on  thi  triaJ.  7~I~^ 

As  to  the  fiist  objection*:'  it  seems  clear  thai  nnlesB  this  of^mim^ 
fine  IS:  inokided  in  the* general  provision  for  ^'  Penalties''  OAixiNt: 
in  the  beginning  of'  the  seotioD,  it  cannot  eotee  -within  the 
last  provision,  which  refbrs:  only  to  arisdenveanors  punish- 
able by  *•  in^prtMnmerU  or  fin$''  The  word  "penalty" 
is  undottbtedly  a  woikI  of  very  extensive  significatf on ; 
but  in  legal  parlance,  and'  oleariy  in  se6\  3S,  is  confined 
ta  peomnitKry  pendties  ;*  and  it  is  equally  clear*  ttiat  a 
fine  is  a  pecuniary,  peaaltj/.  Ih  legislative  tdnaotmeiits,  for 
puniahing  breeches  of  the  law,  by  the  payment  of  money, 
the-  word^^^  fine"  is  somethnes  used^  sometimes  the  word' 
''penalty;" 

lodependently  of  the  particular*  seotidn  of  the  Atoi^ 
SlaMes^  unden  which  this  oifence  b  ci^ated;  it  will  be 
found,  in  verjnmany/instancee^  inidifibrent  Acts  of  Assem* 
blys  fram  the  earliest  days  of  our  PfovitieUrr  LegiMtnrer, 
that  the*  terma'' fine''  and  '« penalty"  hav«^  bem  used 
iodisKsciaiiiuiteiyandiDtetchangetblyt!  P^rlMipfirnclfitirOnger 
instance  caa  be  found-  tbto  tUe  veiy  section  under  which 
tlva.  coDVQctito  tol)lH  place  (1  Rev.  SMv  p.  41ft;'  §  3), 
wimre  tiie  £SAiis  caHedbothaftii&And  a  petialty^.  Wb 
thinkvitberefi>ro«tfaal;'tberwovd  «'t^ena)tles)'^i» jp^.  464^  § 
32,  may  iatlude  fines;  But  then,  it  is  said  a  fine  is  a 
penalty  payable  to  the  Queen^  and  therefore  the  proceed- 
ings for  its  recovtery^  by  summary  proceeding  should  be  in 
the  Qufien*s  name.  We  think,  however,  that  inasmuch  as 
all  fines  and  penalties,  not  specifically  appropriated  by  the 
Legislature,  go  to  the  Queeriy  the  reasonable  construction 
of  sec.  32,  in  the  words  ''  not  payable  to  any  one,"  must 
be»  those  penalties  which  are  not  expressed  to  be,  or  made 
payable  to  any  one,  and  therefore  would  go  to  the  Crown 
but  for  this  provision.  It  would  certainly  seem  somewhat 
inconsistent,  if  the  Legislature  had  provided  for  this  sum- 
mary recovery  of  a  fine,  where  the  punishment  was  by 
imprisonment  or  fine;  and  bad  not  done  so,  where  the 
punishment  was  by  fine  only.  The  obvious  inference  is, 
that  they  considered  the  latter  case  provided  for  by  the 

former 
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1861.  former  part  of  the  section  as  to  penalties.  For  these  rea- 
7"——-  sons,  we  think  the  two  Justices  had  jurisdiction. 
against  ^*  ^®  think  the  eyidence  of  Dr.  Jarvis  was  properly 
Gallant,  rejected.  The  19  Vici,  c.  41,  §  2,  says  :  *' Nothing  herein 
''  contained  shall  render  any  person  who,  in  any  criminal 
''proceeding,  is  charged  with  the  commission  of  any 
''indictable  offence,  or  any  offence  punishable  on  sum- 
"  mary  conviction,  competent  or  compellable  to  give 
"evidence  for  or  against  himself."  Now,  there  can  be 
no  doubt  that  the  offence  here  charged  is  both  indict- 
able, and,  as  we  have  just  determined,  punishable  by 
sununary  conviction.  Then,  is  tiie  proceeding  to  pun- 
ish the  offence  by  summary  conviction  a  criminal  pyv- 
deeding  f  Supposing  this  offence  had  not  been  indict- 
able, but  only  punishable  on  sunmiary  conviction,  it 
would  still  be  clearly  within  the  exception  of  this  section, 
if  the  proceeding  were  criminal.  Now,  if  the  proceeding 
by  summary  conviction,  for  an  offence  punishable  only  by 
that  proceeding,  be  not  a  criminal  proceeding,  there  could 
be  no  other  criminal  proceeding  in  such  a  case,  and  that 
part  of  the  exception  would  be  entirely  nugatory.  Then, 
if  it  were  a  criminal  proceeding,  where  the  offence  is  only 
punishable  in  that  way,  its  character  would  not  be  changed 
by  the  circumstance  of  the  offence  being  also  indictable. 

Rule  discharged  (a). 

*  (a)  See  £!e  parU  Trtaky  EMter  Term,  1877. 
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Doe  on  the  Demise  of  The  Mayoh,  &c.,  of  ST.  JOHN 
offavist  LITTLEHALE. 

EJECTMENT  for  a  piece  of  land  situated  on  the  west-  in  order  to 
era  side  of  the  harbor  of  SL  Johun  between  high  and  adverse  poe* 
low  water  marks  t  tried  before  Wtlmot^J.y  at  the  8t.  John  u[^,^S  must 
circuit  in  N(yOen^ber,  1859.  SntoiotL?' 

the  lessors  of  the  plaintiff  (the  Corporaticm)  claimed  Sg^Jj^^^re 
the  land  I  as  b6ing  a  part  of  the  land  granted  to  them  by  gy^^^^^ 
the  charter  of  the  city;   the  defendant  claimed  by  fi'Ju^lKT^ 
adveiise  possession  of  twenty  years.    It  appeared  that  lot legdtitie, 
No.  If  In  CarletOHj  had  been  granted  by  the  Crown  to  onesionhaslSeen 
GiHUy  before  tbe  granting  of  the  charter  to  the  city  ofdemi^^^^ 
^ti  John;  that  the  lot  extended  to  high-'wator  mark  only ;  {JSirhottUe 
ahd  that  the  piece  of  land  in  dispute  was  in  front  of  lot  *^^*^^^«^,,^ 
Nci'i  1,  and  between  its  eastern  boundary  and  low- water  }*^^J^^« 
markk    Lot  No.  1  was  afterwards  conveyed  to  one  Jifon- mark  was 
gery  irho  built  a  wharf  on  the  front  of  the  lot  about  the  one  person, 
year  1808,  and  put  a  small  fish-store  upon  it,  and  in  18 18  in  front,  be!-^ 
leased  it  to  Jo^h  Ketchum,  who  built  a  wharf  in  1826,  JJS^ow**** 
between  Monger^ s  wharf  and  the  river,  upon  part  of  thejj'^ogjjj^' 
land  in  dispute j  and  in  1881  conveyed  all  his  right  a«wi  ^^JJ^'Jer 
title  Jn  the  land,  down  to  low-water  mark,  to  John  Clarke ^  ^«  «t<>"    , 

with  boats  at 

by  a  quitclaim  deed.     In  1824,  Monger  conveyed  the  lot  high  water,  or 
No.  1  to  his  AvLxif^ieT  Salonije  Ketdtvmiihe  wife  of  e/oAn  boats  on  the 
Keichunij  and  in  1827  they  conveyed  to  their  son,  flenry  water.*by**tSe 
Ketchum,  under  whom  the  defendant  claimed.     In  1840,^;??^*,,^"  ""^ 
while  Ileurif  Iieickum  held  the  lot  No.  1,  being  desirous  ^^fj^.^  Jjj^J.'^ 

and  pas^iof^  to 
and  fro  over  the  beach  for  a  period  of  twenty  years,  does  not  amount  to  a  possession ;  there 
Ifalsjg;  notblnj<  to  define  a  pos^esMon  in  uuy  pHrticutar  portion  of  the  hind,  and  the  acts  belui; 
confit^ent  with  the  exerciKC  of  a  public  riglit  of  jyaKwaf^e,  when  the  beach  was  covered  with 
water,  and  with  an  easement  in  toe  proprietor  of  the  adjoining  land,  when  the  beach  wast 
uncovered. 

i4,  being  in  poBsessidh  of  land  Ranted  to  the  plaintiff,  and  on  which  he  had  built  a  wharf; 
B  ngned  to  purchase  his  right  and  improve  menus  for  £115,  and  applied  to  the  plaintiff  to 
pay  the  money  to  ^1,  and  to  grant  a  lease  of  tlie  land  to  him  (7?).  The  plaintiff  paid  the 
money  to  A^  who  then  gave  up  the  poseesniou  to  the  plaintiff*  who  handed  over  the  posses- 
sion to  B.  The  lease  was  not  taken  out,  and  B  afterwards  sold  to  the  defendant,  who 
claimed  the  land  by  adverse  p03fiesMi>n:  — Held,  by  J^arker^  J.,  that  after  i>rocuring  the 
payment  of  the  monev  bv  the  plaintiff,  and  thereby  obtaining  the  possesiaJon,  J5,  or  the 
derendant  claiming  under  him,  could  not  recur  to  former  acts  of  possession  by  other  persotiJ*, 
to  mike  out  a  continuous  adverse  holding  for  twenty  years. 

16  bf 
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1661.     of  getting  possession  from  Clarice  of  the  portion  which  he 

— — ^    occupied,  and  Clarke  being  willing  to  sell  his  improve- 

MATORt^c.  ments  for  £115,  Henry  Ketchum  applied  by  petition  to 

^-aga^n^    ^^^   Corporation   of  St.  John^  requesting  them   to   pay 

LiTTLRHALE.  Clarke  the  £115,  and  to  grunt  him  (Ketchum)  a  lease  of 

Clarke^a  wharf,  and  the  flats  on  which  it  stood,  extendibg 

to  low-water  mark.     This  petition  was  referred  to  a  from- 

mittee  of  the  Comn^on  Council,  who  went  to  the  )aud, 

received   possession   from  Clarkey  and  gave  it  over  to 

Keidium;  and  the  £115  was  puid  to  Clarke  out  of  the 

funds  of  the  Corporation ;  but  by  some  neglect,  the  lease  to 

Ketchum  wa§  not  taken  out.     After  the  defendant  Iiecame 

owner  of  lot  No.  1,  he  occupied  th^  wharf ,  and  was  in  the 

constant  habit  of  landing  hls,Iioatd  at  the  shore,  both  at 

high  and  low  water,  and  of  passing  over  the  beach  to  and 

from  his  boats,  when  the  tide  was  out.     He  had  aUo 

removed  some  rocks  and  .stones  from  the  b^ach,  .which 

intei-fered  with  his  passage  to  and  fro ;  and  he  used  the 

1>eRch  for  drawing  seined,  and  as  a  .place  for  drying  fiafa. 

The  loarned  Judge  directed  the  jury,  that  in  his  opinion 
there  was  no  continuous  adverse  possession  in  the  defen- 
dant; that  the  continuity  of  his  possession  was  broken 
witb  every  flow  of  the  tide ;  that  when  the  tide  was  in, 
the  place  in  question  was  a  public  highway,  oyer  which 
every  person  had  a  ^right  to  pass,  and  ccmsequently  the 
defendant  could  have  no  exclusive  possession.  That  the 
defendant,  as  one  of  the  inhabitants  of  the  city  on  the 
western  side  of  the  harbor,  had  certtiin  rights;  and  that 
his  acts  of  drawing  seines,  drying  fish,  landing  his  boats 
at  the  shore,  and  passing  over  the  beach,  would  not  oper-?- 
?ite  as  an  adverse  possession,  \va  all  such  acts  were  consis- 
tent with  the  object  for  which  the  land  was  granted  to  the 
Corporation.  His  Honor  left  it  to  the  jury  to  find,  whether 
Henry  Keichxtm  had  applied  to  the  Corporation  for  a  leas^ 
of  the  land,  and  whether  tjlarke^wv^  up  the  possession  to 
the  Corporation,  in  consideration  of  that  agreement  and  the 
]myment  of  the  £115  ;  and  whether  the  Cori>oratiou  gave 
the  possession  to  Ketchuhij  under  hift  agreement  to  take 

the 


Digitized  by 


Googl^ 


In  the  Twenty-Foubth  Yeab  or  VICTORIA.  125 

the  lease.     The  jury  found  these  questions  in  the  affirma-      1861. 
tive,  aud  gave  a  verdict  for  the  plaintiff.  — — i^^ 

A  rule  nist  for  a  now  trial  having  been  granted,  on  the  mayor?  Ac. 
ground  of  misdirection ;  »J^^^™ 

Hazen^  Q.  C,  shewed^  cause  in  Tinnity  term  Inst.     All  LrrrLVHALic 
the  acts  of  the  jiarties  were  consistent  with  the  title  of  the 
Corporation.    To  constitute  an  adverse  possession,  it  mu$rt 
be  open,  notorious^  and  exclusive.    There  was  no  exclu*^ 
sive  possession  of  the  land  in  any  person,  in  this  case.  How 
can  a  man  be  said  to  *have  the  actual,  exclusive,  and  con- 
tinuous possession  of  land  which  is  overflowed  by  the  tide 
every  day?    The  place  was  a  highway  when  the  tide  was 
up,  and  no  person  could  have  the  exclusive  possession  of 
it.    By  walking  over  the  beach,  and  landing  his  boats  at 
the  shore,  the  defendant  was  only  exercising  a  right,  in 
common  with  all  other  people ;  and  a  right  which,  like  the 
use  of  a  highway,  would  give  him  no  title  to  the  land, 
though  used  continuously  for  upwards  of  twenty  years. 
But  if,  under  such  circumstances,  an  adverse  possession 
could  be  acquired,  the  evidence  does  not  make  it  out  here, 
because  the  Corporation  resumed  possession  in  1840,  when 
they  paid  Clarke  the  £115  at  the  request  of  Ketdium;  and 
that  would  break  any  prior  possession,  and  prevent  the 
S^tate  of  Limitations  from  operating.      As  Kekhum^ 
after  accepting  the  possession,  and  agreeing  to  take  a  lease 
from  the  Corporation,  could  not  dispute  their  right,  nei- 
thin-  can  the  defendant,  who  claims  under  Ketchum^  dis- 
pute it. 

(rray^  Q.  C,  and  D.  8.  Kerr^  contra.  If  there  was  an 
adverse  possession  for  twenty  years  before  1840,  as  we 
;  Kay  there  was,  the  title  of  the  Corporation  was  extin- 
guished, and  uo  acknowledgment  of  title  afterwards,  would 
avail :  it  would  be  nothing  more  than  an  acknowledgment 
to  a  stranger.  Doe  v.  DeV^ber  {a).  [Rnx)HiE,  J., 
referred  to  BrasHnyton  v.  Llewdlen  (6),  where  it  was 
held  that  the  effect  of  the  Act  3  &  4  William  IV,  c.21, 
^as  to  extinguish  the  title  to  land,  after  an  adverse  posses- 

(a)  3  Allen,  2*3.  (6)  27  L,  J.  Exch.  297. 

sion 
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1861.     aion  of  twentj  years;  so  that  itcoulil  not  be  revived  or 

^  revested,  by  a  re^-entry  after  that  period.]     This  point 

Maix>r,Ac.  should  have  beea  left  to  the  jury.     A  store  which  lasted 

^atte^    for  upwards  of  twenty  years,  was  «  pofisession  of  a;penp&- 

XITTLRHAL9.  neut  chamcter,  and  was  not  washpd  out  by  the*4ow  of  the 

•tide.     This  is  the   misdirection  we  oooiplain  of*     The 

MOdoval  of  the  stones  from  the  beach,  was  an  aet4oue  for 

the  exclusive  benefit  of  the  defendant,  .aud  not  as  one  of 

the  public,  in  the  exercise  of  his  rights  as  a  freeman.     It 

is  quite  consistent  with  the  defendant's  ownership  of  the 

lalxlrthat  the  public  might  have  an  easeuieut  over  it. 

.Blunddl  v.  QatteraU  (a).    All  the  acts  done  by  Monger^ 

atvl  those  claiming  under  him,  were  entirely  inconsistent 

! with  their  rights  as  freemen  under  the  charter,  and  can 

only  be  reconciled  with  their  acts  as  persons  claiming  to 

be  the  owners  of  the  land.     Lock  v.  Clevdand  (b);  Am- 

geU  on  Tide  Waters y  125;  and  Bac.  Ab.  ^^ Prerogalipe'' 

(JS),  were  also  releiTed  to. 

Cur.  adv.  vuU. 

Cartbb,  C' J.,  now  delivered  the  judgment  of  h^m^elf, 
Parkbr,  M.  R.,.and  Wilmot,  J.  With  resp€|ct  to  that 
part  of  the  :land  in  dispute,  which  was  ocoupi^  by  the 
C%iri^  wharf;  what  occurred  in  1840,  between  fiakubum, 
Cforite,  a«d  the  Corporation  Committee,  raise^  a  question 
which  we  think  was  properly  left  to  the.  jury,  and  la  n^ich 
they  have  come  to  a  conclusion  which  the  .evidence  will 
not  only  fully  warrant,  but  which  we  do  not  well  see  i^uld 
have  been' different.  The  question  then  arises  as  to  the 
land  below  the  Clarke  wharf,  and  below  highrwater  mark, 
whether  the  learned  Judge  was  right  in  telling,  the  jury 
that thd evidence  did  not  shew  such  a  possession  in. the 
defendant,  and  those  under  whom  he  claims,  for  tw.euty 
ye^rs,>as' would  ||)ar.the.Qr|gioal  title  of  the  plaintiffs. 

Now  it  might  have.  >beea  sufficient  atiregu^s  this  part  of 
tlie  lakid  in  dispute^  to  haver  rested  it  ou.the  same  question 
as. the  Clarke  iwfaarf,  'for  inasmuch. as  jthe  p^titioa  of 
Ketchwn  to  the  Corporation  for  a  lease,  included  not  only 

(a)  6  B.  <£  Aid.  294.  (&)  1  AUen,  890. 

the 
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the. wharf,  but  extended  to  low-water  mark ;  he  may  fairly      1861. 

beaupposed-to  havetiiken  possesaiou  of  the  whole  in  the    

same  way,  and  if  the  operation  of  the  Statute  of  Limita-  major,  Ac, 
tiond  was  stayed  as  to  the  wharf,  it  Would  be  stayed  also      ag^n^ 
as  to  the  knd,  as  far  as  low-water  mark.     It  is  true  that  ijttlbhalk. 
this  land  below  the  wharf,  was  not  included  by  the  learned 
Judge,  in  the  point  he  submitted  to  the  jury,  as  to  the  effect 
of  what  took  plaqe  be.tweqn  Kelchum  and  the  Corporation 
Comnodttee,  in  1840.     We  can  hardly  doubt  that  their 
finding  would  have  been  the  same  as  it  was  with  respect 
to  the  wharf. 

.  Indepeadent  of  Ihis,  we  are  of  opinion  that  the  evidence 
did  not  shew  such  a  possession  of  this  part  of  the  land,  as 
would  give  a  title  under  the  Statute,  or  bar  the  legal  title  of 
the  plaintiff^.  This  land  being  below  high-water  mark, would 
for  some  hours  at  every  tide  be  covered  with  water,  and 
would  then  bo  a  public  highway,  over  which,  not  only  the 
defendant  but  every  one  qlse  would  have  a  right  to  go.  The 
.  use  of.it  at  such  times,  would  l:>e  in  the  exercise  of  a  public 
right,  rather,  than  an  act  of  private  possession ;  and  nothing 
was  ever,  done  by  the  defendant,  or  those  under  whom  he 
claims,  to  assume  an  exclusive  possession,  or  to  prevent 
others  ftom  exercising  this  public  right  of  way,  when  this 
land  was  covered,  with  water.  Then,  again,  when  the  ticle 
wasout,  the  defendant,  and  those  under  whom  he  claims, 
may,  as  occasion  required,  have  lauded  from  boats  on  the 
dbore  in  front  of  their  lot,  apd  naturally  have  had  occasion 
so  to  do,  and  have  done  so,  more  frequently  than  any  one 
else;  ihey  may  have  drawn  up,  their  boats  on  the  shore, 
and  have»  ifor  their  own  convenience,  removed  rocks  and 
stuites  which  were  in  their  way ;  but  there  was  nothing 
to  prevent  other  persons  from  doing  the  same,  hiul  their 
coiiveuience  required  it.  There  was  nothing  on  the  land 
itself,  to  shew  that  uuy  person  had  appropriated  to  himself, 
the  exclusive  possession  of  any  pailicular,  definite  portion 
of  land ;  nothing  to  shew  the  persons  having  the  legal 
title,  that  a  possession  had  been  taken,  hostile  to  that  title, 
or  to  put  them  on  their  guard  for  its  protection.  We 
willingly  admit,  that  where  a  clearly  defined,  exclusive, 

actual 
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1861.     actual  possession  has  existed  for  twenty  years,  the  policy 
of  the  law,  which  thereby  confers  a  title,  is  wholesome  and 


MAYbR?ftc.  just;  on  the  principle,  that  if  a  man  sees,  or  may  see, 
^^  0in8t  '^"^^^^^  usurping  his  right,  for  so  long  a  period,  without 
LiTTLEUALs.  rcsisting  such  usurpation,  —  the  law  will  not  help  him,  who 
will  not  help  himself.  But  there  must  l>e  something  to 
put  him  on  the  alert ;  else,  why  should  he  take  any  step 
to  assert  a  right  which  he  has  no  reason  to  suppose  is 
being  interfered  with?  As  this  title  by  twenty  years 
possession  {however  good  when  that  period  is  complete) 
is  undoubtedly  commenced  by  wrong,  it  is  one  which  we 
think  should  be  clearly  established  as  against  the  legal 
title,  and  should  have  all  those  requisites  which  well 
recognized  decisions  have  made  essential  to  its  validity. 
Everything  that  was  shewn  to  have  been  done  by  the 
defendant,  and  those  under  whom  he  claims,  ou  the  land 
in  question,  was  consistent  with  a  right,  when  the  land 
was  covered  with  water,  and  with  an  easement  when  the 
land  was  unc()vered.  But  beyond  this,  there  was  uothing 
to  define  the  paiticular  piece  or  quantity  of  land,  which 
they  claimed  to  be  in  possession  of, —  nothing  to  make 
such  possession  exclusive  or  hostile. 

Even  supposing  the  learned  Judge  to  have  gone  furUier 
than  was  necessary  in  the  reasons  he  gave, —  still,  if  an 
the  evidence,  we  see  that  he  was  right  in  directing  the 
jury,  as  regarded  this  land  below  the  Clarke  wharf,  that 
the  defendant  had  failed  to  shew  twenty  years  possession, 
we  should  not  order  a  new  trial. 

Parkbb,  J.  As  I  am  a  holder  of  one  of  the  Corpora^ 
tion  l)onds,  I  should  have  declined  taking  any  part  in  the 
consideration  of  this  case,  had  I  not  been  requested  to  do 
so  by  the  counsel  on  both  sides.  Agreeing  with  the  rest 
of  the  Court  that  the  rule  should  be  discharged,  I  am 
desirous  of  adding  a  few  words  in  explanation  of  the  par- 
ticular grounds  of  that  agreement.  The  evidence  appears 
to  me  fully  to  warrant  the  verdict,  biit  although  I  agree  with 
the  learned  Judge  who  tried  the  cause,  as  to  the  incon- 
clusiveness  of  the  acts  of  possession  prior  to  1840,  which 
were  relied  ou  by  the  defendant,  as  forming  a  bar  nnder 

the 
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the  Statute   of  Limitations,  my  opinion  is  not  founded      1861. 

entirely  on  the  game  grounds,  and  some  of  my  learned    "^ 

brotber*s  expressions  I  hesitate  to  assent  to.     The  Mayor,  mayor,  ik;. 
Alderoien,  and  Commonalty  of  3L  John,  stand,  in  this    ^L^^^ 
action,  simply  on  the  seisin  in  fee  given  to  them  by  the  LnTLK]iAt.K. 
Crown  under  the  charter,  of  all  lands  within  certain  de- 
scribed bounds,  not  granted  in  the  grants  of  Parr-town  and 
Carleton^  to  individuals,  nor  reserved  to  the  Crown ;  and 
the  question  is,  whether  the  right  of  entry  to  the  place  in 
question,  wa.^  barred  by  the  Statute  or  not. 

I  do  not  conceive  that  any  of  the  mere  prerogative 
rights  of  the  Crown,  liecame  vested  in  the  Corporation,  nor 
do  I  think  the  passing  to  and  fro  over  the  water,  when 
the  tide  was  up,  or  over  the  beach,  when  it  was  low,  or  the 
landing  with  boats  by  the  inhabitants,  as  occasion  required, 
eould  be  construed  into  acts  of  possession  under  the  Cor- 
poration*  The}'  were  rather  the  exercise  of  rights 
common  to  all  the  subjects  of  the  Crown,  than  of  any 
derived  by  the  citizens  under  the  charter.  They  may 
certainly  conflict  with  the  claim  of  exclusive  possession, 
set  up  by  the  defendant,  and  those  under  whom  he  derives 
title,  and  so  far  are  material.  But  when  I  examine  care- 
fully the  grant  of  Carle  on^  and  find  that  it  comes  to  high- 
water  mark;  and  that  the,  plan  annexed  to  the  grant 
(which  alone  shews  the  shape,  size,  and  bounds  of  the  several 
lots,  and  of  the  streets  and  squares  of  the  town),  while  it 
gives  a  front  on  streets  or  squares  to  all  the  lots,  gives  also 
a  navigable  river  and  public  highway  as  a  hound  to  the 
water  lots  (among  which  is  the  lot  No.  1),—^  I  am 
disposed  to  think,  some  right  attached  to  such  a  boundary ; 
I  do  not  mean,  an  extension  of  the  lots  themselves  to  low- 
water  mark,  but  a  particuhir  easement  or  privilege,  to  bo 
enjoyed  as  appuitonant  tu  the  respective  lots,  and  that,  con- 
sequently, many  of  the  acts  relied  on  by  the  defendant, 
assets  of  adverse  possesion'  between  the  lines  of  high 
and  low  water,  arc  rather  to  be  ascribed  to  the  enjoyment 
of  this  easement;  though  (as  is  not  infrequently  the  case, 
even  in  regard  to  the  highwaj's  on  the  land),  the  privilege 
msy  occasionally  have  been  abused  or  exceeded. 
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1861.         I  believe  I  am  quite  safe  in  saying,  that  whether  tiiis 
easement  or  privilege  did  actually  pass  by  the  grant  of  the 


Hator^%c.  Crown,  and  therefore   formed   one  of  the  rights  to  be 
St.  John    respected  by  the  Corporation  in  the  eicercise  of  the  powers 

LiTTLEHALR.  ^nd  Hghts  uuder  the   charter,  the  Corponition  has  not 
attempted  to  make   such  grants  between  the  high  and  low 
water  marks,  to  third  persons,  as  would  stop  the  access  to 
the  water,  by  the  occupants  of  the  lots  bounded  on  the 
river,— and  thus  deprive  them  of  the  water  front.    I  do 
not  mean  to  say  that  the  power  given  to  the  Corporation  to 
huWd  wharves,  provided  they  be  left  open  to  the  passage  of 
the  adjoining  proprietors  of  the  land,  would  necessarily 
infringe  on  the  rights  of  such  proprietors.  That  is  a  question 
not  now  under  consideration^  nor  which,  so  far  as  I  can 
gather  from  the  learned  Judge's  notes,  it  was  the  desire 
of  the  Corporation  to  raise  at  the  trial.    It  was  the  refusal 
of  the  person  under  whom  the  defendant  claims,  to  accept 
a  lease  from  the  Coq^oration  under  certain  agreed  terms, 
and  of  the  defendant  to  admit  the  proprietary  rights  of  the 
Corporation,  that  led  to  this  action  ;  and  the  right  bf  the 
Corporation  to  recover  possession,  is  not  inconsistent  with 
the  use  of  au  easement  such  as  I  have  named,  as  decided 
in  the  case  of  Ooodtitle  v.  Alher  (a).     But  though  I  haVe 
referred  to  what  took  place  prior  to  1840 ;  in  my  view  of 
the  case,  it  was  material  only  to  be  inquired  into,  as  one 
of  the  circumstances  to  be  considered,  in  deciding  on  the 
credibility  of   the    evidence  of   what    is  said  to  have 
occurred  in  1^40,  and  particularly  whether  the  testimony 
of  Mr.  Coram  ought  to  have  been  relied  on  by  Ae  jury 
[see  Dohson  v.  Blachnore  (6)].    It  is    certainly  to  be 
regretted,  that  the  papers  themselves  could  not  be  pro- 
duced ;  but  as  there  seems  no  doubt  of  the  destruction  by 
fire,  of  the  Corporation  papers  of  the  period  in  question, 
(secondary  evidence  was  clearly  admissible. 

In  1840,  Clarke  was  in  possession  of  the  wharf  which 

had  been   erected  by  Joseph   Keldium^   below  the  old 

wharf  of  Monger ^  and  so  coming  between  •Jkfonpa''^  wharf 

and  the  river.     Joseph  Ketchnm  went  into  possession  as 

ia)  I' Burr.  IBS.  (6)  9O."B.90i: 

tenant 
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tenant  to  Monger  in  1818,  subject  to  an  annual  rent;  and      1861. 

whatever  privileges  appertained  to  the  water  front,  would    " 

necessarily  be  exercised  by  the  person  in  possession  near-  mayor,  Ac. 
est  the  river.     He  built  his  wharf  in  1826,  and  sold  out  to    ^™^^^f 
Clarke  in  1831,  giving  a  deed   to   low-water  mark,  and  LrrrLRHALE. 
without  any  mention  of  his  tenancy  to  Monger^ 

In  Jidyy  1824,  Monger  conveyed  the  lot  No.  1,  to  his 
daughter  Salome^  the  wife  of  John  Ketchum,  and  the 
mother  of  both  Joseph  and  Henry  Ketchum.  In  AugtLsl^ 
1827,  John  Ketohum  and  Salome  his  wife  conveyed  to 
their  son  Henry  Ketchum;  but,  so  far  as  I  can  see,  there 
was  no  interference  with  Joseph  Keichum^  or  his  assignee, 
Clarke^  by  either  John  or  Henry  Ketchum.  In  1840, 
Henry  Ketchum  became  desirous  of  getting  possession 
from  Clarke^  and  finding  that  Clarke  was  willing  to  sell 
his  improvements  and  give  up  possession,  for  the  sum  of 
£115,  which,  however,  Henry  Ketchum  had  not  the  means 
of  paying,  he  petitioned  the  Common  Council  of  the  City, 
to  pay  Clarke  the  £115,  and  to  give  him,  Henry  Ketchum^ 
a  lease  of  Clarke's  wharf  and  the  flats  on  which  it  stood, 
extending  to  low-water  mark.  The  petition  was  referred 
to  a  Committee  of  the  Common  Council,  and  the  members 
of  that  Committee  went  to  the  place,  and  received  the  . 
possessicm  delivered  up  by  Clarke^  and  handed  it  over  to 
Henry  Ketchum^  whose  duty  it  then  became  to  take  the 
lease,  on  the  agreed  terms,  from  the  Corporation.  It  is 
shewn,  moreover,  that  Clarke  did  actually  receive  the 
£115  out  of  the  funds  of  the  Corporation ;  and  yet,  from 
some  unaccountable  neglect,  the  lease  was  never  taken, 
and  Henry  Ketchum  can  only  be  considered  a  tenant  at 
will  to  the  Corporation,  which  tenancy  would,  under  the 
iStatute  of  Limitations,  have  expired  in  1841 ;  and,  con- 
sequently, the  adverse  holding  had  not  been  continued  for 
twenty  years,  when  the  action  was  commenced ;  and  the 
right  of  entry  of  the  Corporation  is  therefore  not  baiTed. 
I  do  not  consider  that  the  petition  of  Henry  Ketchum  to 
the  Corporation,  according  to  its  terms  as  stated  by 
CoTomy  can  be  treated  as  a  written  admission  of  the  title 
of  the  Corporation,  under  the  14th  section  of  1  Bev.  Stat. 
17  c. 
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1861.      C..139;  for,  if  the  absence  of  distinct  proof  of  the  petition 
having  been  actually  signed  by  him,  can  be  got  over,  it 

Mayor,  Ac.  does  not  appear  to  me  that  there  was  any  such  evidence 
agaift^    of  Henry  Ketchum  being  then  in  possession,  or  in  receipt 

LiTTLEHALE.  of  tho  profits,  as  would  bring  the  admission  within  the 
14th  section  of  tho  Act:  nor  can  I  consider,  although 
Joseph  Ketchum  entered  as  tenant  to  Monger^  that  there 
was  any  such  tenancy  remaining  in  Joseph  Ketchum^  or 
Clarke^  as  would  give  Henry  Ketchum  a  reversionary 
interest  under  the  deeds  of  1824  and  1827,  The  new 
Statute  of  Limitations  took  effect  in  1837.  There  was  no 
proof  of  payment  of  rent  after  1820,  by  Joseph  Ketchura 
to  Monger,  and  although  Joseph  would  have  been  estopped 
from  denying  the  title  of  Monge)\  from  whom  he  obtained 
possession,  if  proceedings  had  been  taken  to  dispossess 
him,  I  cannot  find  any  trace  of  a  tenancy  between  Clarke 
and  Henry  Ketchum.  Neither  do  I  see  on  what  principle 
of  law  or  common  honesty,  Henry  Ketchum^  after  obtain- 
ing possession  through  the  instrumentality  of  the  Corpo- 
ration, and  a  distinct  admission  of  their  right,  and  under 
an  agreement  to  take  a  lerse,  and,  moreover,  after  procur- 
ing a  payment  to  be  made  of  £115  out  of  the  Corporation 
funds,  without  which  he  could  not  have  got  possession, 
could  recur  to  any  former  acts  of  possession  by  Monger, 
in  order  to  make  out  a  continued  adverse  holding  of  twenty 
years.  Henry  Ketchum^  however,  it  appears,  instead 
of  taking  out  the  lease,  conveyed  by  deed  of  Juhj,  1841. 
to  Seth  Wheaton,  his  heirs  and  assigns,  and  iSethWheaton, 
in  September^  1842,  convoyed  in  the  same  way  to  the 
present  defendant,  who  therefore  coming  in  under  Henry 
Ketchum,  can  stand  in  no  better  right  than  he  could.  I 
quite  agree  that  it  was  for  the  jury  to  decide  whether  the 
petition  was  sent  in  by  Henry  Ketchum  to  the  Corpo- 
i*ation,  and  whether,  in  consequence,  Clarke  delivered  up 
possession  to  the  Committee  of  the  Corporation,  and  that 
Committee  to  Henry  Ketchum  under  his  engagement  to 
take  a  lease ;  and  these  questions  were  left  to  the  jury  and 
found  by  them  in  favor  of  the  Corporation.  If  the  pres- 
ent defendant   believed  Henry  Ketchum   had  obtained  a 

title 
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title  under  the  Statute,  and  was  ignorant  of  the  payment      1861. 

made  to  Clarke  out  of  the  Corporation  funds  (which,  un-    

lesa  Coram  is  to  be  believed,  would  appear  to  be  throwing  Mayo*,  &c. 
aw«y  their  money  by  the  Corporation,  after  losing  their      LJ^^ 
land,  for  no  purpose),  we  may  regret  that  he  should  have  Littlbhalr. 
l)een  so  deceived ;  but  this  affords  no  ground  for  a  new 
trial.    I  therefore  concur  in  thinking  the  rule  should  be 
discharged. 

Eule  discharged. 


STEWART  and  Another  against  KVSK, 

rUS  was  an  action  of  indebitatus  assumpsit  for  goods  Defendant 
sold  and  delivered,  tried  before  Carter ,  C.  J.,  at  the  ed  to  plaintiff, 
last  8t.  John  circuit.  draf&  for  the^ 

The  defendant  being  indebted  to  the  plaintiffs,  they  SX^SiJabk** 
drew  three  drafts  upon  him  for  the  amount  of  his  indebt-J^^J^^^^®°' 
edness,  payable  in  five,  seven,  and  ten  months  respec- ^^"^^^j**' 
lively,  with  current  rate  of  exchange  on  ^ew  York;  which  "»<!  enclosed 
he  accepted,  and  returned  to  them  in  a  letter,  referring  to  letter  to  the 
the  documents  and  the  purpose  for  which  thej^  were  sent.  Ferring  to  the 
Two  of  them  were  for  the  payment  of  $400  each ;  and  the  Thel^tru- 
third,  for  $590.     At  the  time  the  action  was  brought,  the£fiS^,£fo„n^ 
time  for  payment  of  two  only  of  the  acceptances  liad^^][5j2jffr 
expired.    A  verdict  was  taken  for  the  plaintiffs  by  consent  ^^^  i***^'n- 

for  £347,  the  amount  of  the  debt,  with  leave  to  the  defen- n«ction  wiui 

the  defen* 
uaot  to  move  to  enter  a  nonsuit,  in  case  the  Court  should  dant's  letter, 

be  of  opinion  that  the  acceptances,  together  with  the  defen- ed  to  Special 

agreement, 
and  that  Uie 
I'laiotiff ^«  remedy  on  the  original  liability  was  suspended  till  the  time  for  payment,  according 
to  the  terms  of  the  acceptances,  had  arrived ;  but  that  when  such  time  had  passed,  and  pay- 
n^Dt  wts  not  made,  the  plaintiff  might  either  sue  on  the  original  consideration,  or,  on  an 
iLcfoont  stated. 

Two  of  the  drafts  being  overdue  before  action  brought:— Held,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  them  only. 

A  verdict  having  been  taken  by  consent,  in  indebitatus  assumpsit j  for  the  amount  of  Uie 
three  drifta,  subject  to  a  motion  for  a  nonsuit,  on  the  ground  tnat  Uie  action  should  have 
h^n  brought  on  the  agreement  arising  out  of  the  drafts  and  the  defendant's  letter  enclosing 
them ;  the  rule  was  discharged,  on  the  plaintiff  reducing  the  verdict  to  the  amount  of  the 
overdue  drafts. 

dant's 


Digitized  by 


Google 


132  CASES  IN  HILARY  TERM 

1861.     dant*8  letter  enclosing  thera,  atnountecl  to  a  special  agree- 

ment,  and  that  the  action  should  have  been  brought  on 

Stewart  ,  . 

against     8"ch  agreement. 

Kirk.  A  rule  nisi  for  a  nonsuit,  or  for  a  new  trial,  having 

been  granted  ; 

Gray,  Q.  C,  Viewed  cause  in  Michaehnas  term  last. 
The  instruments  not  being  bills  of  exchange,  according  to 
the  case  of  ^ash  v.  Gibbon  (a),  the  action  was  properly 
brought  on  the  original  consideration.  They  were  given 
for  a  past  debt ;  and  if  the  agreement  was  to  give  nego- 
tiable bills  in  payment  (which  may  be  inferred),  and  it 
turns  out  that  they  are  not  negotiable,  a  right  to  sue  on 
the  original  consideration  attaches  immediately.  These 
acceptances  amounted  to  nothing  more  than  an  acknowl- 
edgment of  the  debt.  ByJes  on  Bills,  192,  321 ;  Tomkim 
V.  Ashby  (6).  Though  the  plaintiffs  could  not  recover  on 
the  instruments  themselves,  they  were  evidence  of  the 
defendant's  indebtedness.  Sutton  v.  Toomer  (c);  Serle 
V.  Norton  {d).  The  rule,  that  giving  a  bill  of  exchange 
amounts  to  a  conditional  payment,  only  applies  to  nego- 
tiable instruments.  James  v.  Williams  (e).  A  valueless 
bill  does  not  suspend,  or  alter  the  remedy  for  the  original 
debt.  Stedman  v.  Gooch  (/);  Mxissen  v.  Price  {g); 
Hickling  v.  Hardey  (Jt)  ;  Dell  v.  Buckley  (t)  ;  Plimley  v. 
Westley  (J) .  The  giving  of  these  acceptances  could  not 
be  pleaded  as  accord  and  satisfaction  in  this  action.  1 
Chit.  PL  513.  On  the  ftreach  of  payment  of  one  of  the 
acceptances,  the  right  to  sue  for  the  whole  debt  revived. 

A.  li.  Wetmore,  contra.  If  there  was  a  special  agree- 
ment between  the  pai*ties,  the  plaintiffs  must  declare  upon 
it.  There  was  a  special  promise  by  the  defendant  to  pay 
the  debt  in  a  particular  manner,  and  the  plaintiffs  were 
bound  to  declare  upon  the  promise  specially.  Campbell 
V.  Sewell  (k);  Davis  v.  Nichols  (I).  The  remedy  for 
the  original  debt  was  suspended  till  the  time  for  payment 

(a)  4  AUen,  470.  (h)  %B.&  a  541.  (e)  7  B.  «t-  C.  416. 

id)  9  if.  <fc  TT.  309.  («)  18  M,  <fc  W.  S28.  (/)  1  £«p.  8. 

is)  4  Easty  147.  (A)  7  Taunt.  812.  (i)  11  Exch.  631. 

ij)  2  Bing.  N.  C.  249.  (A)  1  Chit,  R,  OOO*  (/)  2  Chit.  B.  820. 
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of  all  the  acceptances  had  aiTired.    The  defendant's  letter      1861. 

ajid  the  acceptances  constituted  one  agreement ;  and  the    

Stewart 
plaintiffs  are  not  entitled  to  recover  any  part  of  the  debt,     again»t 

iioless  they  are  entitled  to  recover  the  whole.     They  can-      kirk. 

not  abandon  part  of  it. 

Cur,  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  If  the  documents  (intended  to  be  acceptances) 
do  not  amount  to  a  special  agreement  between  the  plain- 
tiffs and  defendant,  there  is  of  course  no  difficulty  in  the 
plaintiffs  recovering  on  the  common  counts.  We  think, 
however,  that  they  do  amount  to  a  special  agreement,  by 
which  the  plaintiffs,  agree  to  suspend  their  right  to  pay- 
ment for  a  certain  time,  and  the  defendant  agrees  to  pay 
at  that  certain  time,  in  a  certain  manner.  Till  that  time 
has  arrived,  it  is  clear  the  plaintiffs  cannot  proceed,  either 
on  the  original  liability  of  the  defendant,  which  is  sus- 
pended, or  on  the  special  agreement,  whicb  has  not  till 
then  been  broken.  But  when  the  day  arrives  on  which, 
by  the  agreement,  the  defendant  was  bound  to  pay,  and 
he  fails  to  do  so,  have  not  the  plaintiffs  a  right  to  rescind 
the  special  agreement,  and  sue  on  the  original  considera- 
tion,—  or,  in  this  case,  on  an  account  stated,  —  and  avail 
themselves  of  these  intended  acceptances,  to  shew  the 
amounts  acknowledged  by  the  defendant  to  be  due  ?  The  let- 
ter written  by  defendant  to  the  plaintiffs,  referring  to  these 
documents  and  enclosing  them,  would,  it  appears  to  us, 
make  them  evidence,  in  this  way,  of  admissions  by  the 
defendant,  that  these  amounts  were  owing  by  him  to  the 
plaintiffs.  When  the  day  for  payment,  according  to  these 
documents,  had  passed,  and  payment  was  not  made,  tho 
defendant  has  put  it  out  of  his  power  to  perform  his  part 
of  tho  contract,  which  was,  to  pay  on  that  day.  The  plain- 
tiffs, by  giving  him  the  time  specified  in  the  agreements, 
have  performed  their  part  of  the  contract,  which  would 
bring  the  case  within  the  rule  laid  down  in  2  SmiiA*s  X. 
(\  ith  Am.  Ed.  p.  27 :  **  Wherever  one  of  the  parties 
*'  to  a  special  contract,  not  under  seal,  has,  in  an  nnquali- 

"fied 
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1861.      *'  fied  manner,  refused  to  perform  his  side  of  the  contract, 

''  or  has  disabled  himself  from  performing  it  by  his  own 

^^ains^  '«  act,  the  other  party  has,  thereupon,  a  right  to  elect  to 
Kirk.  '<  rescind  it,  and  may,  on  doing  so,  immediately  sue  on  a 
^'quantum  meruit  for  anything  which  ho  had  done  under 
**  it  previous  to  the  rescission."  This,  of  course,  can  only 
apply  to  the  two  documents  for  $400  each,  as  the  time 
given  by  the  third  had  not  expired  when  this  action  was 
commenced. 

Rule  for  nonsuit  discharged;  and  for  new  trial,  —  if 
plaintiffs  consent  to  reduce  the  verdict  to  $800. 


Doe  on  the  Demise  of  BOWEN  against  ROBERTSON. 

wnerea        "f^lJECTMENT  for  land  in  the  city  of  St,  John,  tried 
l^robateCo?!?  Jtii  before  Carter,  C.  J.,  at  the  last  St.  John  circuit. 
HeiiVaS'for'^     The  lessor  of  the  plaintiff  claimed  under  a  deed  from 
SeKn^Ds^^^  J^^^  ^PPf'^^y^  ono  o^  *be  heirs  of  Charles  JVeptune, 
the  statements  ^Ijq  ^[q^  seized  of  the  land,  in  1848.      The  deed  was 

required  oy  ,  i-i     !»▼■««../» 

the  Act,  and  dated  5th  ^ov.  1856,  and  was  registered  7th  iVov.  1856. 

haabron.  The  defendant    claimed    under  a   deed    from    Matthew 

pL^eTinte^  O'Brien  and  Margaret  his  wife,  she  being  administratrix 

Court  Si!  with  the  will  annexed  of  Charles  Neptune,  and  the  deed 

oveMJ^e*^"  having  been  given  pursuant  to  a  sale  under  a  licence  from 
*n«^r;  and  ^{j^q  Probate  Court  to  sell  the  land  for  payment  of  the  debt:* 

granted,  and  ^f  Neptune.    Administration  was  granted  on  the  2d  April, 

fandtokeg^  1867.     The  petition  to  the  Probate  Court  for  licence  to 

8tle%*a?e  sell  the  land,  stated  the  debts  due  by  the  estate ;  a  defi- 

purchaser 

iniDumed  In  an  action  of  ejectment,  by  evidence  that  no  debts  were  due  by  the  esUte  at  the 
time  Uie  licence  waa  applied  for.    In  such  case,  the  decree  of  the  Probate  Court  can  only  be 

^"^^^maniSminlstrator,  under  licence  tosell  for  payment  of  debte,  held  good  against 
a  bona  Me  purehaser  ftom  the  heir,  though  the  deed  of  the  latter  was  first  registered,  and 
the  application  for  licence  was  not  made  till  nine  years  after  the  death  of  the  ancestor. 
J^mU  Uiat  a  purchaser  from  the  heir  takes  the  land  subject  to  the  debts  of  the  ancestor. 


cieucv 
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ciency  of  personal  assets  to  pay  the  debts ;  and  the  other      1861. 

requisites  stated  in  section  35  of  the  Mev.  Stat.  c.  136.    The    

licence  was  dated  the  5th  Sept,  1857  ;  and  the  deed  from  bowen' 
the  administrator  to  the  defendant,  reciting  the  granting  «^ai»«< 
of  the  licence,  and  having  the  affidavit  indorsed,  as  required 
l»y  the  Act,  was  dated  on  the  3d  Nov.  1857,  and  regis- 
tered on  the  2d  Dec.  following.  The  will  of  Jfeptune  was 
not  registered  in  the  office  of  the  Registrar  of  Deeds,  as 
provided  by  the  Rev.  Stat.  c.  112,  and  it  did  not  appear 
that  the  lessor  of  the  plaintiff  knew  that  there  was  a  will, 
at  the  time  he  purchased.  Evidence  was  offered  on  the 
I»art  of  the  plaintiff,  to  shew  that  no  debts  were  due  from 
the  estate  of  Neptune,  at  the  time  the  application  was 
made  for  licence  to  sell;  but  the  evidence  was  rejected, 
and  a  verdict  found  for  the  defendant,  under  the  learned 
Judge's  direction. 

Thomson  having  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  and  the  improper  rejection  of 
evidence ; 

A.  R.  Wetmore  shewed  cause  in  Michaelmas  term  last. 
The  heir  takes  the  estate  subject  to  the  debts  of  his  ances- 
tor, and  a  purchaser  from  the  heir  can  be  in  no  better 
position.  The  defendant  does  not  claim  as  a  devisee 
under  the  will  of  Neptune^  or  through  a  devisee;  iind 
therefore  the  provision  of  the  Statute,  as  to  the  registry  of 
wills  within  six  months  after  the  death  of  the  testator, 
'loes  not  apply.  The  application  for  the  licence  to  sell 
the  land  was  made  within  ten  years  after  the  death  of 
y^ptune,  the  time  limited  by  the  Rev.  Stat.  c.  136,  §  35. 
The  petition  contained  all  the  requisite  statements  to  give 
ihe  Probate  Court  jurisdiction  over  the  matter,  and  its 
It^cree  was  binding,  unless  appealed  from.  Harrison  v. 
Morehouse  (a).  The  case  of  Doey.  Thompson  (b)  does 
f!ot  apply ;  for  there  the  Probate  Conrt  had  no  jurisdiction. 
The  parties  might  have  contested  the  existence  of  debts, 
»'i  the  Probate  Court ;  but  not  in  this  Court. 

S.  R.  Thomson^  contra.    The  Rev.  Stat.  e.  112,  §  4, 

(a)  2  Kerr,  584.  (6)  4  AOen,  488. 

requires 
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1861.     requires  that  wills  shall  be  registered  within  six  months 

after  the  death  of  the  testator.     The  policy  of  the  law  is, 

^wkn'  ^  protect  innocent  parties  who  purchase  from  the  heir. 
qya»iM<  The  lessor  of  the  plaintiff  purchased  under  those  circum- 
stances,  eight  years  after  the  death  of  the  ancestor ;  and, 
to  hold  that  a  subsequent  deed  from  the  administrator, 
can  cut  down  this^  title,  is  perfectly  monstrous.  Under 
the  circumstances  of  this  case,  no  title  passed  by  tlie 
administrator's  deed.  [Ritchie,  J.  If  you  do  not  claim 
under  the  will,  I  do  not  see  how  the  fourth  section  of  the 
Act  will  help  you.]  The  fifth  section  declares  that  if  there 
is  a  concealment,  or  suppression  of  a  will,  no  purchaser 
for  valuable  consideration  shall  be  disturbed  or  defeated, 
by  any  such  will,  unless  registered  within  three  years 
after  the  testator's  death.  I  say  there  was  a  concealment 
of  the  will  here.  [Parker,  J.  The  defendant  does  not 
claim  under  the  will.  Can  the  heir,  by  selling  the  prop- 
erty, put  the  purchaser  in  a  better  situation  than  ho  was 
in  himself?  N.  Parker,  M.  R.  Does  not  the  purchaser 
from  the  heir,  take  the  property  subject  to  the  payment  of 
debts?  Ritchie,  J.  Can  the  heir  withdraw  the  real 
estate  from  liability  for  the  debts,  and  substitute  himself?] 
I  contend,  that  a  purchaser  from  the  heir  cannot  be  dis- 
turbed after  six  months  from  the  testator's  death,  unless 
the  will  has  been  registered  within  that  time  (a). 

2.  The  evidence  of  the  non-existence  of  debts  should 
have  been  received*  It  is  open  to  this  Court,  at  all  times 
to  inquire  into  the  proceedings  of  inferior  Courts.  I  was 
prepared  to  shew  that  the  Probate  Court  had  no  jurisdic- 
tion over  the  matter,  and  consequently,  that  the  deed 
under  which  the  defendant  claimed,  passed  no  title. 

Cur.  adv.  vull. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  In  this  case,  both  parties  claim  under  Charles 
Jfeptunej  who  died  seized  of  the  land  in  question  in  1848. 

(a)  See  Chadwiek  v.  Turner^  L.  R.  1  Ch.  810,  as  to  Uie  effect  of  an  unres- 
Isteied  wfU,  upon  a  conveyance  fh>m  the  heir  of  the  testator. —Rrportbr. 

The 
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The  plaintiff  claims  under  a  deed  from  the  heirs  of  JVep-      1861. 

luney  dated  Jibv.  5,  1856,  and  reojistered  Nov.  7,  1856.    

The  defendant,  —  under  a  deed  from  Matthew  QBrien  and     bowkn' 

Margaret  his  wife,  administratrix  with  the  will  annexed  ^  ^Oftinst 

.  f  ^   ,'  ,  .  ,  .  -.  ,       ^,      Robertson. 

01  the  estate  of  Neptune^  which  recites  a  licence  by  the 

Probate  Court  to.sell  real  estate  for  the  payment  of  debts, 
with  the  usual  affidavit  indorsed,  which  last  mentioned 
deed  is  dated  Nov.  3,  1857,  and  registered  Dec.  2,  1857. 
The  licence  was  also  put  in  evidence,  dated  Sept.  5, 1857  ; 
and  the  petition  to  the  Surrogate,  setting  out  debts  due 
by  the  estate,  and  a  deficiency  of  personal  assets.  To  do 
away  with  the  effect  of  this  deed,  evidence  was  tendered 
by  the  plaintiff's  counsel,  to  shew  that  at  the  time  the  peti- 
tion was  made  to  the  Judge  of  Probates,  there  were  no 
debts  due  from  the  estate.  It  was  not  objected  that  the 
notice  to  the  parties  interested,  required  by  section  35  of  the 
1  Rev.  Stat.  c.  136,  was  not  given  ;  and  no  question  arises 
on  this  point.  When  notice  has  been  given,  and  a  peti* 
tioa,  setting  out  the  matters  required  by  the  Act,  has  been 
presented,  the  Surrogate  Court  has  an  original  jurisdiction 
to  determine  the  matters  to  which  that  petition  relates, 
subject  to  the  appeal  given  by  section  46  of  the  same  Act ; 
but  it  appears  to  us,  that  the  decision  of  that  Court,  on 
matters  so  brought  within  its  jurisdiction,  cannot  be  ques- 
tioned in  any  other  way.  In  the  absence  of  any  proof  to 
the  contrary,  we  should  think  the  license  of  the  Judge  of 
Probates  to  sell,  and  the  deed  of  the  administrator,  with 
the  affidavit  indorsed,  in  conformity  with  the  provision  of 
^section  42,  would  be  sufficient  to  vest  in  the  grantee  of  such 
deed,  the  title  which  the  testator  or  intestate  had  at  the 
time  of  his  death ;  but  we  do  not  say  that  such  deed  might 
not  be  met,  by  evidence  that  no  notice  of  the  application 
to  the  Judge  of  Probates  had  been  given,  —  a  point  which 
does  not  now  arise ;  or,  if  the  petition  did  not  shew  debts 
due  from  the  estate,  —  that  no  such  debts  existed. 

In  ihe  present  case,  as  no  question  was  raised  about  the 

notice,  and  the  petition  set  out  the  matters  required  by 

the  Act,  and  the  deed  to  the  defendant  was  in  conformity 

18  with 
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1861.     ^th  the  provisions  of  section  42,  —  we  think  it  must  pre- 
vail, and  the  verdict  for  the  defendant  be  sustained,  and 


^^ww     *^®  ^^^^^  ^^r  *  °®^  *™'  ^  discharged. 
against  Rule  dischai^ed  (a). 

HOBBBTSON. 

(a)  See  Coy  v.  Coy,  1  Han.  162. 


END  OF  HILARY  TERM. 
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ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

EASTER   TERM, 

IN  THE  TWENTY-FOUETH  TEAB  OF  THE  REIGN  OF  VICTORIA. 


CROCKER  against  HUTCHINSON  and  Another.      im^rii. 

nTROVER  for  timber,  tried  before  Wilmot^  J.,  at  thePiaintiirpm^ 

1    last  Northurnberland  circuit.  from  tA,  but 

It  appeared  that  the  plaintiff  had  purchased  lumber  from  posMtBioi^u 

one  Johnston;  but  before  he  got  possession  of  it,  it  was  Jj^g^i^^^j^^ 

levied  on  by  the  Sheriff  of  NorthumbeiianA^  and   sold  g^^«^^^^^ 

under  an  execution  issued  upon  a  judgment  obtained  by  J^^^^J^  *^ 

the  defendant  Hutchinson  against  Johnson.     An  action  j^tion  having 

was  brought  by  Johnston  against  the  plaintiff  (  Crocker) ,  bv  /.  minsx 

for  the  price  of  the  timber,  which  he  defended  at  J9u^A- for  Reprice 

inson^s  request,  on  the  ground  that  the  property  in  thef/^^^^' 

timber  was  bound  by  Hutchinson^a  execution,  and  there- ^^j^^^J 

),    fore  the  sale  by  Johnston  to  him  passed  no  title  :  —  ^^^^^A- |j^®°^^*^ 

inson  undertaking  to  save   him  harmless,  if  the  action  fj^^w  defend 
,  ,  the  action,  on 

should  be  decided  ac^ainst  him.     Johnston  recovered  in  the  ground 
^  that  the  lum- 

ber was  right- 
fmly  seized  under  the  execution,  and  that  the  defendant  should  save  the  plaintiff  harmless  in 
CMC  be  was  unsuccessful  in  the  action,  J,  recovered  in  the  action,  and  the  present  defendant 
paid  him  the  amount  of  his  judgment :  —  Held,  that  tlie  plaintiff,  by  yo  defending  the  action 
iiid  inducing  the  defendant  to  pay  the  amount  of  the  verdict  to  /.,  was  ostopped^m  sueing 
the  defendant  for  the  conversion  of  the  lumber,  on  the  ground  that  he  had  no  right  to  lev? 
oftiL  ' 

that 
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1861.      that  action,  it  appearing  that  at  the  time  of  the  sale  of  the 

timber  to  the  plaintiff,  Hutchinson's  execution  was  not  in 

against  ^^^  Sheriff's  hands  for  the  purpose  of  being  executed,  and 
Hutchinson,  consequently  it  did  not  bind  the  property.  Hutchinson 
paid  to  Johnston  the  amount  recovered  in  his  action 
against  Crocher;  and  in  subsequent  dealings  between  the 
plaintiff  and  defendant,  and  a  settlement  of  accounts,  no 
claim  was  made  by  the  plaintiff  for  this  timber.  This 
action  w^as  afterwards  brought  for  the  wrongful  conversion 
of  the  timber,  which  had  been  so  seized  and  sold  under 
the  defendant's  execution.  A  verdict  having  been  found 
for  the  plaintiff,  for  the  value  of  the  timber,  —  J.  A.  Street, 
Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  on  the  gronnd 
that  the  verdict  was  against  law  and  evidence. 

J,  M.  Johnson^  Q.  C,  shewed  cause  in  Hilary  term 
last  The  sale  to  the  plaintiff,  by  Johnston,  was  complete, 
and  delivery  made,  before  the  execution  against  Johnston 
was  put  into  the  hands  of  the  Sheriff,  and  the^sale  by  him 
of  this  property  was  a  conversion.  The  settlement  between 
the  plaintiff  and  the  defendant  Hutchinson,  was  made  irre- 
spective of  the  claims  the  plaintiff  had  upon  the  Johnston 
timber.  Where  there  has  been  a  wrongful  conversion  of 
property,  any  agreement  or  settlement  of  this  kind  could 
only  go  in  mitigation  of  damages,  and  could  not  amount 
to  accord  and  satisfaction  ;  and  the  plaintiff  is  entitled  to 
the  value  of  the  timber  sold  under  the  execution,  less  the 
amount  paid  by  the  defendant  Hutchinson  on  the  plaintiff's 
account.  The  jury  have  found  that  there  was  no  waiver 
or  settlement  of  the  plaintiff's  claim,  and  there  has  been 
no  legal  waiver. 

J.  A.  Street,  Q.  C,  contra.  There  was  not  suflScient 
evidence  to  justify  the  jury  in  finding  as  they  did.  The 
plaintiff  waived  the  tort,  by  his  agreement  with  the  defen- 
dant, and  by  accepting  the  payment  made  by  Hutchinson 
in  satisfaction  of  Johnston's  judgment.  Clarke  v.  Clarke 
(a);  2  Greenl.  Ev.  §  28. 

Cur.  adv,  vuli. 
(a)  6  Esp,  61. 

Carter, 
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Carter,  C.  J. ,  now  delivered  the  judgmeut  of  the  Court.      1861 . 

It  is  clear  that  the  plaintiff  {Crocker)^  when  sued  in  a    

former  action  by  Johnston^  for  the  price  of  the  very  lum-  against 
ber,  the  taking  of  which  by  the  defendant,  is  the  injury  HurcniNfioN. 
complained  of  by  him  in  the  present  action,  rested  his 
defence  against  JohnstorCs  claim,  on  the  ground,  that  the 
lumber  had  been  rightfully  taken  by  the  present  defen- 
dants, and  therefore  he  was  not  liable  to  pay  Johnston  for 
that  which  he  had  not  received,  in  consequence  of  such 
rightful  taking.  It  is  also  clear  that  Johnston's  claim  was 
so  resisted,  under  an  arrangement  between  Crocket*  and 
Hutchinson^  by  which  Crocker  was  to  defend  the  action, 
and  Hutchinson  was  to  save  him  harmless  from  the  result 
of  that  action,  if  adverse.  Acting  on  this  arrangement, 
when  Crocker  failed  in  defending  Johnston^s  suit  with  suc- 
cess, Hutchinson  pays  to  Johnston  the  amount  recovered 
by  him  against  Crocker,  In  the  subsequent  dealings 
between  Crocker  and  Hutchinson^  no  claim  is  even  hinted 
at  by  Crocker,  for  the  improper  taking  by  Hutchinson  of 
the  Johnston  lumber ;  and  it  is  after  the  lapse  of  several 
years  that  the  present  action  is  commenced,  founded  on 
an  alleged  right  of  Crocker,  entirely  contradictory  to,  and 
inconsistent  with,  the  right  in  Hutchinson,  on  which  Crocker 
had  rested  his  defence  in  the  Johnston  suit,  under  the 
arrangement  between  Crocker  and  Hutchinson,  and  which 
resulted  in  the  latter  paying  Johnston  the  amount  recov- 
ered against  Crocker. 

It  is  obvious  that  the  bringing  this  action,  under  such 
circumstances,  is  contrary  to  good  faith,  and  what  could 
never  have  been  contemplated  by  either  party,  at  the  time 
the  arrangement  was  made  with  reference  to  the  Johnston 
suit.  This  alone  will  not,  however,  offer  a  sufficient 
defence  to  the  action,  unless  the  circumstances  fall  within 
some  legal  principle,  which  will  afford  a  legal  defence  to  the 
action.  It  appears  to  us  that  the  principle  oi estoppel  in  pais, 
as  established  by  modern  cases,  will  be  sufficient  for  this  pur- 
pose. Pickard  v.  Sears  (a)  may  be  considered  as  the  leading 
case  on  this  doctrine  ;  and  the  law  there  laid  down — modi- 

(a)  6  A.  &  E,  474. 

fied 
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1861.  ^^^  ^y  ^^^^  ^^^  ^^^  ^Q  Freeman  y.  Oooke  (a)  — as  the 
■  settled  principle  of  that  doctrine.  In  the  first  case,  it  is 
^a^in^  said  by  Lord  Denman,  C.  J.,  delivering  the  judgment  of 
Hutchinson,  the  Couii;,  ^Hhat  where  one,  by  his  words  or  conduct, 
''  wilfully  causes  another  to  believe  in  the  existence  of  a 
'^  certain  state  of  things,  and  induces  him  to  act  on  that 
<*  belief,  so  as  to  alter  his  own  previous  position,  the 
*<  former  is  concluded  from  averring  against  the  latter,  a 
<<  different  state  of  things  as  existing  at  the  same  time." 
In  Freeman  v.  Cooke ^  Parhe^  B.,  in  delivering  the  judg- 
ment of  the  Court  of  Exchequer,  said  that  the  rule  laid 
down  in  Pickard  v.  Sears  *'  was  to  be  considered  as  estab- 
<'  lished ;  but  that  the  term  <  wilfully*  in  that  rule  must  be 
<^  understood,  if  not  that  the  party  represents  that  to  be 
*'  the  truth  which  he  knows  to  be  untrue,  at  least,  that  he 
<<  means  his  representation  to  be  acted  upon,  and  that  it  is 
'<  acted  upon  accordingly;  and  if,  whatever  a  man's  real 
'<  meaning  may  be,  he  so  conducts  himself,  that  a  reason- 
<<  able  man  would  take  the  representation  to  be  true,  and 
^'  believe  that  it  was  meant  he  should  act  upon  it,  and  did 
*'  act  upon  it  as  true,  the  party  making  the  representation 
'<  would  be  equally  precluded  from  contesting  its  truth.'' 
To  apply  these  principles  to  the  case  before  us :  it  cannot 
be  supposed  that  at  the  time  the  arrangement  was  made 
between  Crocker  and  Hutchinson  about  defending  the 
Johnston  suit,  by  which  Crocker  was  to  rely  on  Hutchin- 
son's being  the  owner  of  the  lumber,  as  the  ground  of  his 
defence,  any  reasonable  man  standing  in  Hutchinson's 
position  could  have  imagined,  that  he  was  to  bear  the 
brunt  of  the  Johnston  suit,  pay  the  price  of  the  lumber  if 
Johnston  succeeded,  and  yet  be  liable  to  Crocker  for  the 
value  bf  the  same  lumber  in  an  action  of  trover,  in  which 
Crocker  would  recover  on  a  ground  diametrically  opposite 
to  that  which  he  agreed  to  take  in  defending  the  Johnston 
suit,  and  which  was  the  reason  for  Hutchinson^s  indemni- 
fying him  against  the  result  of  that  suit.  If  Crocker  can 
maintain  the  present  action  of  trover,  for  a  tort  in  the 
improper  taking  of  the  lumber  by  Hutchinson^  we  cannot 

(0)  2  Ezch.  65i. 

see 
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see  why  he  should  not  be  entitled  to  recover  the  full  value      1861. 

of  the  lumber :  the  payment  by  Hutchinaon  of  the  amount    " 

Crocker 
of  the  verdict  in  favor  of  Johnston  in  the  former  suit,  would     against 

not  be  an  accord  and  satisfaction  of  the  damages  caused  Hutchinson. 
by  the  wrongful  taking.  But  inasmuch  as  Hutchinaon  was 
induced  to  enter  into  the  arrangenaent,  on  the  faith  of 
Crock&^B  setting  up  his  {Hutchinson^ a)  right  of  property 
in  the  lumber,  Crocker^  it  appears  to  us,  is  precluded  from 
now  assuming  an  opposite  position,  entirely  «t  variance 
with  that  by  which  Hutchinaon  was  induced  to  pay  John-- 
don  the  price  of  the  lumber.  Crockefa  assent  to  stand 
upon  HiUchinaon^a  right  to  levy  in  the  Johnalon  suit,  led 
to  the  latter^s  paying  £287,  which  he  cannot  recover  back, 
and  would  estop  Crocker  from  sueing  Hutchinaon  for  dam- 
ages, on  the  ground  that  the  latter  had  no  right  to  levy. 

We  find  the  principles  above  stated,  and  the  case  of 
Pickard  v.  Seara^  recognized  in  the  very  recent  case  of 
Vaimcroas  v.  Lorimer  {a)  in  the  House  of  Lords,  in 
whidi  Lord  Chancellor  (JamfM>l  says:  «<The  doctrine 
**  will  apply,  which  is  to  be  found,  I  believe,  in  the  laws 
*^  of  all  civilized  nations,  that  if  a  man,  either  by  words  or 
''  conduct,  has  intimated  that  he  consents  to  an  act  which 
''  has  been  done,  and  that  he  will  ofiPer  no  opposition  to  it, 
*'  although  it  could  not  have  been  lawfully  done  without 
'^his  consent,  and  he  thereby  induces  others  to  do  that 
*'from  which  they  otherwise  might  have  abstained;  he 
''cantiot  question  the  legality  of  the  act  he  had  so  sanc-^ 
'*  tioned,  to  the  prejudice  of  those  who  have  so  given  faith 
'*to  his  words,  or  to  the  fair  inference  to  be  drawn  from 
"  his  conduct." 

On  the  principle  of  estoppel,  the  plaintiff  cannot  main- 
tain this  action.  The  verdict  must  be  set  aside,  and  the 
role  for  a  new  trial  made  absolute. 

Bule  absolute. 
ia)1Jur.N.8.l4». 
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Doe  on  the   demise  of  ANDREWS  and  Wife  again$t 
TAYLOR. 

Defendant      TIJECTMENT,  tried  before  Ritchie,  J.,  at  the  last 

went  into  pos-   1-4  •    > 

xesslon, under JVi    Albert  circuit. 

fromveftrto  The  defendant  held  the  premises  in  question,  which 
maSiel  *  were  the  property  of  the  wife,  as  tenant  from  year  to  year, 
^wnproSerty^  under  a  verbal  agreement  made  by  her  in  May,  1855, 
©onsenTof  her^^^^  the  consent  and  by  the  authority  of  her  husband.  By 
wWchtherent*^®  terms  of  the  agreement,  the  rent  was  to  be  paid  to  her; 
was  to  bepaid and  it  was  so  paid,  up  to  Auffust,  1859,  when  the  husband, 
this  tenancy  who  was  then  living  separate  from  his  wife,  denied  her 
ing,thebu8-  right  to  make  the  lease,  and  forbade  the  defendant  to  pay 
theriffhtof  her  any  more  rent,  claiming  the  rent  himself.  The 
make  this'  defendant  denied  that  the  husband  was  his  landlord,  or 
daimed"ttie  ^^*^  ^®  ^^^  *°y  ^^S^^  ^^  *^®  '*°^»  ^^*^®  ^®  (defendant) 
the  tenantre-  ^^  P^Ji^S  ^®"^  ^^^  ^^  >  ^^^  stated  that  he  held  under  the 
g{sed  to  pay  agreement  with  the  wife,  and  would  stand  by  that,  and 
that' he  held  repudiate  all  outside  the  agreement.  The  husband  then 
under  the  brought  ejectment,  treating  this  as  a  disclaimer  of  the 
wife,  and  that  tenancy,  by  the  defendant. 

lease'conUn.  The  learned  Judge  was  of  opinion,  that  what  the  defen- 
band^hwino"  ^"*  ®^^^'  ^^^  °^*'  ^'^ount  to  a  disclaimer ;  and  he  left  the 
iJnd' —  Held  Q^^^*^^°  ^o  the  jury,  whether  the  wife  had  leased  the 
that  though  'property  to  the  defendant  with  her  husband's  assent.    If 

the  legal  effect        ^       •f  ^ 

of  the  lease     she  had  done  so,  the  tenancy  was  not  terminated,  and  the 

T^as  to  cfeate 

the  relation  of  plaintiff  could  not  recover;  but  if  she  had  no  authority 

tenant  be^    fi'om  her  husband   to  make  the  lease,  the  plaintiff  was 

hulb?nd  Ind  entitled  to  recover. 

Ihe  deniSi  U      Verdict  for  the  defendant. 

the  husband's      ^^  Michaelmas  term  last,  A.  L.  Palmer  obtained  a  rule 

»'teht  to  the     nisi  for  a  new  trial,  on  the  ground  of  misdirection, 
rent,  did  not  '  ^ 

amount  tea  A.  J.  Smith  shewed  cause  in  Hilary  term  last.  The 
disclaimer, 

and  entitle  the  .    . 

husband  to  eject  the  tenant;  as,  bv  claiming  to  hold  under  the  lease,  he,  in  effect,  admitted 
that  the  husband  was  his  landlora. 
A  mere  refusal  by  a  tenant  to  pay  rent,  does  not  amount  to  a  disclaimer. 

defendant 
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defendant  did  not   pretend   to  set   up  any  right  to  the      1861. 

property,  apart  from  the  lease  of  the  wife,  which  the  jury    * 

found  she  had  authority  from  her  husband  to  make.  To  ANDRswi^ 
constitute  a  disclaimer,  the  act  done  by  the  tenant  must  be  ^ff^^^^^ 
something  inconsistent  with  the  relation  of  landlord 
and  tenant.  Doe  v.  Slanion  (a).  The  defendant  here, 
instead  of  repudiating,  stood  upon  the  lease.  If  there 
was  an  existing  lease,  Andrews  had  no  right  on  the  prem- 
ises, because,  by  the  agreement  of  his  agent  (his  wife),  he 
kad  parted  with  them  for  a  certain  time.  [Ritghib,  J. 
Andrews  never  demanded  rent.  Whenever  he  was  on  the 
land,  he  was  there  in  a  hostile  character,  denying  the  lease 
altc^ether.] 

A.  L,  Palmer,  contra.  If  a  lease  is  made  by  a  wife, 
for  her  husband,  by  his  authority,  he  is  no  doubt  bound 
by  it,  and  a  denial  that  the  husband  is  landlord  is  a  dis- 
claimer. [Ritchie,  J.  Here  the  defendant  admits  the 
contract.]  He  admits  a  lease;  but  not  a  lease  from  the 
plaintiff.  A  tenancy  must  be  admitted  by  both  parties. 
Doe  V.  Frowd  (6).  He  said  unequivocally,  that  Andrews 
was  not  his  landlord.  [Ritchie,  J*  The  case  Doe  v. 
Stanton  (a)  is  directly  in  point.  It  is  there  said :  '^,  In 
^*  order  to  make  a  verbal  or  written  disclaimer  sufficient, 
*'  it  must  amount  to  a  direct  repudiation  of  the  relation  of 
** landlord  and  tenant;  or,  to  a  distinct  claim  to  hold 
''  possession  of  the  estate,  upon  a  ground  wholly  inconsis- 
**  tent  with  the  existence  of  that  relation,  which  by  neces- 
*'sary  implication  is  a  repudiation  of  it."]  The  defen- 
dant clearly  repudiated  Andrews*  right,  and  it  can  make  no 
difference  tlmt  Andrews  also  repudiated  the  lease.  Sup- 
pose that  a  stranger  had  acted  as  the  agent,  instead  of  the 
wife,  would  not  a  denial  such  as  this  have  amounted  to  a 
disclaimer?  [N.  Parkeb,  M.  R.  I  think  there  would  be 
a  distinction  between  the  agency  of  the  wife  and  that  of  a 
«trangw.]  The  legal  effect  of  the  lease  was  that  it  was  a 
lease  by  the  husband ;  and  the  defendant  should  not  have 
denied  his  right  to  receive  the  rent.      [Carteb,  C.  J. 

Ka)\M.A  W.  aS6.  (b)  4  Bing.  667. 

19  You 
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1861.     You  say  it  is  a  disclaimer,  because  defendant,  though  be 

admits  the  lease,  denies  that  Andretva  had  any  right  under 

aiSrSfs  it.]  Certainly;  a  disclaimer  may  arise  by  denying  the 
affoinst  legal  effect  of  a  lease,  as  well  as  by  denying  the  lease  itself. 
Whether  or  not  the  evidence  proves  a  disclaimer  is  a  ques- 
tion for  the  jury.  Hose.  Ev.  650.  The  defendant  said 
unequivocally,  that  Andrews  was  not  his  landlord  ;  if  that 
is  not  a  disclaimer,  I  dou*t  know  what  is. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
It  may  be  assumed  in  this  case,  that  the  defendant  was 
holding  the  land  in  question  as  tenant  from  year  to  year, 
under  an  agreement  or  lease  made  between  him  and 
the  wife  of  the  lessor  of  the  plaintiff,  by  which  the  rent 
was  to  be  paid  to  her ;  that  such  lease  was  made  by  her, 
with  the  consent  and  by  the  authority  of  her  husband. 

The  legal  effect  of  this  lease  was  undoubtedly  to  create 
the  relation  of  landlord  and  tenant,  between  the  husband 
and  the  defendant.  The  wife  was  only  her  husband's 
agent ;  and  though  the  payment  of  rent  to  her  might  be 
good,  unless  notice  not  to  pay  to  her  were  given  by  the 
husband,  it  would  not  be  so,  if  the  husband  had  given 
notice  that  it  must  be  paid  to  him*.  It  is  quite  clear  that 
the  defendant  did  not  repudiate  in  any  way  the  lease  made 
by  the  wife ;  on  the  contrary,  he  relied  on  that  as  giving 
him  a  right  to  the  possession  of  the  land,  and  a  right  to 
prevent  Andrews  from  coming  on  to  it.  But  it  is  said  he 
distinctly  refused  to  recognize  any  right  in  Andrews  to 
rent  arising  from  the  lease,  and  denied  his  right  to  claim 
rent  arising  from  the  lease,  and  thereby  denied  the  exist- 
ence of  the  relation  of  landlord  and  tenant  between 
Andrews  and  himself.  But  the  mere  refusal  to  pay  rent  is 
not  in  itself  a  disclaimer,  although  it  may  be  evidence  of  a 
disclaimer,  as  said  by  Ershine,  J.,  in  Doe  v.  Cooper  (a), 
i.  c.  it  may  be  some  evidence  that  the  party  refusing  to  pay, 
denies  the  right  of  the  other  party  to  demand  it,  because  he 
denies  that  such  party  is  his  landlord.     Here,  however, 

(a)  lM.Aa,  186. 

when 
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when  the  defendant  not  only  does  not  repudiate  the  lease,      1861,. 

but  relies  upon  it,  as  giving  him  a  title  to  the  possession  

of  the  land,  he  most  clearly,  in  point  of  law,  admits  that  Andrews 

Andrews  is  his  landlord ;  and  then,  the  mere  refusal  to  ^«'**** 

TaYIjOR* 

pay  him  the  rent,  or  even  denying  his  right  to  demand 
such  rent,  would  not  alone  (as  he  virtually  admits  the 
lease  which  gives  Andrews  the  right  to  the  rent)  amount 
to  a  disclaimer.  The  effect  of  such  refusal  to  pay  rent, 
as  a  disclaimer,  seems  to  be  neutralized  by  the  distinct 
admission  of  the  lease,  which  establishes  the  right  to  .the 
rent,  and  the  relation  of  landlord  and  tenant  l>etween 
Andrews  and  the  defendant. 

A  verbal  disclaimer,  such  as  is  insisted  on  in  the  present 
case,  is  only  applicable  to  tenancies  from  year  to  year, 
and  does  not  operate  as  a  forfeiture  of  a  lease ;  but  its 
effect  is  to  dispense  with  the  necessity  of  a  notice  to  quit, 
as  it  is  evidence,  to  show  the  determination  of  the  will  of 
both  parties,  by  which  the  duration  of  the  tenancy,  from 
its  particular  nature,  was  limited.  See  Lord  Denman^ 
C.  J.,  and  PcUteson^  J.,  in  Doe  v.  WeUs  (a).  Here,  the 
•strong  and  repeated  assertion  by  the  defendant,  of  the  lease 
which  creates  the  relation  of  landlord  and  tenant  between 
bim  and  Andrews^  entirely  rebuts  the  notion  of  any 
determination  of  that  tenancy,  by  his  will,  and,  as  we  have 
before  said,  precludes  any  such  inference  from  his  refusal 
to  pay  rent  to  Andrews. 

The  most  which  could  have  been  insisted  on  und^r  this 
evidence,  would  have  been  to  have  had  the  question  of 
disclaimer  submitted  to  the  jury.  This,  however,  was 
proposed  by  the  learned  Judge,  and  declined  by  the 
plaintiff's  counsel. 

Rule  discharged* 

(a)10A<&J&.2d5-287. 
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GUNNISON  against  THOMAS. 

Gogds^ojder-nnROVER  for  goods,  tried  before  Ritchie,  J.,  at  the  last 
Bostoni  were  JL  St.  John  circuit.  The  goods  had  been  ordered  in 
tUTat  St?  .Boston^  by  one  Floods  and  were  sent  to  the  plaintiff  at  8(. 
d&ection«  not  John,  witli  directions  not  to  deliver  them  to  Flood  j  unless 
them"to*5?'.  ^®  P*^^  forthem.  The  goods,  on  theirarrival  st  Si:  John, 
gjf^|^P*j^  were  taken  to  Flood,  who  could  not  pay  for  Ihem,  and 
being  unable  they  were  thereupon  left  in  the  defendant's  warehouse,  with 

to  pay  on  the         j  ^  ^ 

arrival  of  the  directions  not  to  deliver  them  except  on  the  plaintiff's  order, 

ffooQs  the  .  • 

plaintiff  de-  A  part  of  the  defendant's  warehouse  was  used  as  a  public 
ffthe  defe™  warehouse,  under  the  Revenue  Act  (^Rev.  Stat.  c.  28),  for 
houSe  with  depositing  dutiable  goods,  arriving  by  the  steamboats  from 
"^"^enyer  °^^  **^«  Untied  States,  till  the  duties  were  paid.  The  goods  in 
on^hisT  Uifn-  Q^^s^^^"  weve  subject  to  duty.  Flood  afterwards  paid  the 
^^8)  order.  <Juty  upon  them,  and  obtained  the  permit  necessary  to 
warehouse  release  them  from  the  Treasury  Department ;  and  on  pro- 
under  the  ductiou  of  this  permit  to  the  defendant's  clerk,  obtained 
for^depositing possession  of  the  goods.  A  verdict  was  given  for  the 
Jrri*|5jg^^  plaintiff,  under  the  directions  of  the  learned  Judge,  who 
!s'ia<^  tuf the  ^^^  ^^  ^^®  opinion  that  no  property  in  the  goods  vested  in 
^aid^*  li^^^  -P/oorf,  till  he  paid  for  them ;  and  that  the  defendant  was 
afterwards  not  justified  in  delivering  the  goods  to  him,  contrary  to 
duties,  and  the  directions  given  at  the  time  he  (de&ndarit)  received 
pemi?t^ftom  them.  That  the  Custom  House  permit  only  released  the 
Department  goo<l8  from  the  claim  for  duties,  and  did  not  relieve  the 
^o^jJ^^^d^JS  defendant  from  his  undertaking  to  the  plaintiff,  not  to 
Sepermitl^^  deliver  up  the  goods  without  his  order. 
pbtJfnedde-       ^.  JR.  Wetmore,  on  a  former  day  in  this  term,  moved 

livery  of  the  "^ 

goods  flrom  for  a  new  trial,  on  the  ground  of  misdirection ;  contending 
dant's clerk:  that  the  delivery  order  from  the  Custom  House,  gave 
^i^itm^'' Flood  a  right  to  take  the  goods.  1  Rev.  Stat.  c.  28. 
thJJdSfen.*^  That  Flood  was  the  consignee  of  the  goods,  and  had  a 
the^SSd^toK"^^^  to  them  when  the  duty  was  paid.  [RrromE,  J. 
Se'rondiS    ^^ '  ^^  ^**  ^^^  *^®  consignee.] 

on  which  he  Cur.  odv.  VuU. 

had  received 

them  fh»m  the 

plaintiff.  ^ 

Carter, 
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Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court.      1861. 

The  goods  in  question  were  deposited  in  defendant's  ware-    

Ouifmfloif 
boase  by  plaintiff^  vritb  special  directions  not  to  deliver     against 

them  except  to  his  order.  A  part  of  defendant's  ware-  Thomas. 
hoase  was  u^ed  as  a  special  warehouse  under  the  Bovenue 
Act,  for  depositing  dutiable  goods  arriving  by  the  steam- 
boats,  till  the  duties  were  paid.  Floods  the  person  by  whom 
the  goods  had  been  ordered,  but  to  whom,  by  the  orders  of 
the  owner,  they  were  not  to  be  delivered  by  the  plaintiff, 
till  the  price  was  paid,  paid  the  duties  at  the  Treasury, 
and  obtained  the  permit  which  was  necessary  to  release 
them  from  the  custody  of  tlie  Treasury  Department.  One 
of  defendant's  clerks  had  charge  of  the  special  warehouse 
ia  defendant's  warehouse,  and  the  goods  in  question  were, 
by  another  of  defendant's  clerks,  delivered  to  Floods  on 
his  producing  the  Treasury  permit.  Now,  whatever  might 
be  the  effect  of  the  Treasury  permit  in  releasing  the  goods 
from  the  custody  in  the  special  warehouse,  it  could  have 
no  effect  in  authorizing  the  defendant  to  part  with  the  pos- 
session of  them,  which  he  had,  as  a  general  warehouse- 
man, taken  from  the  plaintiff  on  the  express  direction  to 
hold  them  subject  to  plaintiff's  order. 

There  were,  moreover,  necessary  expenses  incurred  inci- 
dental to  the  bringing  the  goods  from  Boston  to  8L  John^ 
for  which,  by  the  express  terms  of  the  8th  section  of  the 
Rev.  SUU.  c.  28,  it  is  provided  '<  there  shall  be  the  same 
*'  lien  "  as  if  the  goods  **  had  not  been  deposited  ^  in  the 
special  warehouse. 

On  the  whole,  then,  having  given  up  these  goods,  without 
the  plaintiff^s  order,  the  defendant  is  liable  to  the  plaintiff. 

Rule  refused. 


Digitized  by  VjOOQlC 


150  GASES  IN  EASTER  TERM 

1861. 

CUSHING  affainst  ROBERTS. 

PUiDtiff  aent  fTHHIS  was  an  action  on  the  case,  against  the  defendant, 
8C0W,  along-  JL  ^^  a  comuion  carrier,  for  the  loss  of  lumber.  At  the 
danrs  vessel  trial,  before  Ritchie^  J.,  at  the  last  Si.  John  circuit,  it 
iHit^fore  appeared  that  the  plaintiff  had  sent  a  scow-load  of  boards, 
Skenon^^*^  alongside  of  the  defendant's  vessel,  for  the  purpose  of 
^J'J^'^^Jjj^ being  shipped  to  Boston;  that  the  scow  was  fastened  to 
cf ^^iicdlw  *^®  vessel  by  a  rope ;  but  that  the  lumber  could  not  be 
plaintiff's  SUP- put  on  board  the  vessel,  until  the  plaintiff's  surveyor  had 
before  tbu  surveyed  and  classified  it.  Before  this  was  done,  the 
they  were'  ropes  which  attached  the  scow  to  the  vessel,  were  cut,  at 
inanm^n^'  night,  and  the  scow  with  its  contents  carried  off.  The 
Sefendantas  p'aintiff  claimed  to  be  entitled  to  recover,  against  the 
cMrSB^for  <J6fei^<la»*^  ^  a  common  carrier;  but  the  learned  Judge 
Oie  loss  of  Uie  ruled  that  the  defendant's  liability  as  a  common  carrier, 

boards,  tiiat 

unuitbesur-  had  not  Commenced,  the  lumbt^r  not  being  in  a  condition 
classification,  to  be  taken  on  board,  until  surveyed  and  classified  by  the 
were  not  at    plaintiff's  surveyor,  and  the  delay  was  the  act  of  the 

the  defend-      ~i«:»»4.:ir 
ant's  risk,  and  Plaintlfi. 

TOUtobie  tor  J^k^  on  a  former  day  in  this  term,  moved  for  a  new 
Uieirioss.  trial,  on  the  ground  of  misdirection.  The  defendant  was 
liable  as  a  common  carrier,  and  bis  liability  commenced  as 
soon  as  the  goods  were  alongside  of  his  vessel.  The 
surveyor  had  nothing  to  do  with  the  delivery  of  the  lum- 
ber ;  he  had  only  to  mark  the  quantity,  that .  the  plaintiff 
might  know  what  the  defendant  had  to  account  for  in 
Boston.  The  delivery  was  made  as  soon  as  the  scow  was 
made  fast  to  the  vessel.  [Ritchie,  J.  The  surveyor 
said  the  lumber  could  not  have  gone  on  board  the  vessel, 
imless  he  was  there.]  The  defendant  took  charge  of  the 
lumber  when  it  was  alongside,  and  if  he  did  not  intend 
to  be  responsible,  he  should  have  said  so  at  the  time. 
He  exercised  acts  of  control  over  the  scow,  by  putting  his 
own  n^s  on  her.  The  plaintiff's  servants  took  the  scow 
to  the  vessel,  and  the  mate  took  charge  of  it.  The  ques- 
tion the  plaintiff  was  entitled  to  have  left  to  the  jury  is, 

whether 
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whether  there  had  been  any  delivery  of  the  lumber  to  the      1861. 

defendant  as  a   common   carrier;  and   whether  ho  had    -" 

accepted  it.  [Ritchie,  J.  The  classification  of  the  lum-  agaimt 
her  was  the  important  part  of  the  case ;  it  could  not  be  Roberts. 
put  on  board  of  the  vessel,  till  that  was  done,,  and  it  was 
for  the  benefit  of  the  shipper  and  not  of  the  carrier.  It 
inade  no  difference  to  him,  what  the  quality  of  the  lumber 
was — he  received  a  certain  sum  per  thousand  for  carry- 
ing.] Storif  on  Bailments y  §  532  ;  Cobban  v.  Downe  (a)  ; 
Richards  v.  London  <&  South  Coast  JR.  B.  Co.  (6) ;  More- 
wood  V.  Pottok  (c). 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  only  liability  in  the  defendant,  contended  for,  is  that 
of  a  common  carrier.  The  responsibility  of  a  common 
carrier  arises  as  soon  as  the  goods  are  put  into  his  posses- 
sion, aud  the  possession  of  the  owner  is  so  far  relinquished 
that  the  earner  can  at  once  proceed  to  carry  them ;  but 
if  the  owner  retains  the  possession  and  control  of  them, 
in  order  to  do  something  with  them  for  his  own  benefit 
and  from  his  own  wish,  so  that  the  carrier  cannot  carry 
them  till  that  is  done,  the  goods,  until  that  process  is  com- 
pleted, seem  to  us  to  be  at  the  risk  of  the  owner  and  not 
the  carrier. 

In  this  case,  the  lumber  was  brought  alongside  the 
defendant's  vessel  in  a  scow,  which  was  fastened  to  the 
vessel;  and  had  the  plaintiff  then  left  it  to  be  dealt 
with  by  the  defendant,  it  might,  very  possibly,  have  been 
at  defendant's  risk,  while  it  remained  in  the  scow.  But 
before  it  could  bo  token  on  board,  it  appeared  that,  for 
the  plaintiff's  convenience  and  by  his  direction,  his  sur- 
veyor had  to  survey  and  classify  the  lumber.  It  appears 
to  OS,  therefore,  that  until  this  survey  and  classification 
was  completed,  the  lumber  was  not  in  the  possession  of 
the  defendant  as  a  common  carrier,  so  as  to  make  him 
liable  for  its  loss. 

Rule  refused. 

(a)  h S9P.  i\.  {h) "I  O  B.  889.  (c)  1  E,  &  B.  743. 
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GROCKPORD  agaimt  THE  LONDON  AND  LIVER- 
POOL  FIRE  INSURANCE  COMPANY. 

Plaintiff  being  T*\EBT  on  two  poHcies  of  insurance ;  tried  before  Car-^ 
in  possession     ■■  •^▼ii  r,      -r  ^        *       *         r^ 

of  a  house,  M-  J  teVy  C  J.,  at  the  last  SL  John  circuit.  One  of  the 
Hurance  upon  policies  wos  for  £200  on  two  houses,  which  had  bceu 
The^prcmerty  insured  by  the  plaiutiff,  as  owner.  It  appeared  that  the 
housestood** ^®^"^™P^®  of  the  land  on  which  the  houses  stpod,  was  in 
hSd^^and  the^"®  TFAceZer,  who  had  leased  it,  and  that  in  1847  the  lease 
uuefora  became  the  property  of  one  White^  by  an  assignment  duly 
prior  to  the  registered;  that  in  1848,  the  plaintiff  being  in  possession 
in  TT.,  under  of  the  houses  as  Whiles  tenant,  obtained  from  him  a 
pia^dffpro-  writing  (said  to  have  been  burnt),  not  under  seal,  and 
diSi^  before  ^n  which  no  consideration  was  stated,  which  the  plain- 
H^/usiraed''^^  claimed  was  intended  as  an  assignment  to  him  of 
Heid^aTtoe  ^^*^'*  interest  in  the  property.  It  further  appeared, 
title  was  in  B.  that  in  June^  1848,  before  the  insurance  was  eflTected, 
of  the  assign-  White  made  an  assignment  by  deed  of  all  his  interest  in 
^y  entry ;^"  the  property  to  one  Bowers;  which  assignment  was  regis- 
piakitiffwas,  tered  in  JieZy,  1848.  White  afterwards  died  in  ifiew 
tenuat  from  Orleans j  and  letters  of  administration  on  his  estate  were 
and'couflnot  **^®°  ^"*  "^7  ^^^  plaintiff,  in  order,  as  be  stated,  to  corn- 
recover  on     piete  his  title  to  the  houses. 

the  policy.       *^ 

The  jury  having  found  a  verdict  for  the  plaintiff, 

In  Trinity  term  last,  Jack  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  plaintiff  had  not  an 
insurable  interest  in  the  boused. 

A.  R*  Wetmore  shewed  cause  in  Hilary  term  last.  He 
contended  that  the  plaintiff  hod  an  equitable  interest  in 
the  property  which  was  insurable ;  that  Bowers^  assignment 
could  not  affect  the  {>laintiff,  as  his  identity  was  not  proved, 
and  he  had  never  entered  nnder  the  lease.  Doe  v. 
Munro  (a). 

Jackf  contra^  contended  that  the  plaiutiff  could  not  have 
a  larger  interest  than  White;  and  that  before  the  insnr- 
ance  White  had  conveyed  all  his  interest  in  the  property 

(a)  1  AHeny  S2. 

to 
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to  Bowers;  coDsequeutly,  the  plaintiff  had  neither  a  legal      1861. 
or  equitable  interest.    At  most,  he  was  only  a  tenant  from    

Croctkbosd 

year  to  year,  and  could  not  recover  on  a  policy  effected     agmmt 

by  him  as  owner.     The  case  of  Doe  v.  Munro  had  vlo^i^&gu>wr 
•^  „     .  F1RBIN8.O0. 

apphcation. 

Cur.  adv.  vvU. 

Caster,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 
As  regards  the  policy  for  £200,  on  the  two  buildings 
which  were  destroyed  by  fire,  we  think  that  neither  at  the 
time  of  insuring  or  of  the  loss,  the  plaintiff  had  in  those 
buildings,  such  an  interest  as  he  professed  to  insure.  We 
are  of  opinion  that  the  interest  by  virtue  of  the  lease  from 
WhederioWhUe^  never  vested  in  the  plaintiff,  but  was  at 
the  time  of  insurance  and  loss,  in  John  Botoersy  by  virtue 
of  the  assignment  from  White  to  him,  which  vested  White's 
interest  in  him,  without  any  entry  by  Bowers^  on  the 
r^stration  of  that  assignment.  The  utmost  interest 
which  could  be  in  the  plaintiff  would  be  that  of  a  tenant 
from  year  to  year,  which  is  clearly  not  the  interest  which 
he  insures  by  the  policy. 

Rule  absolute. 


Ex  Parte  JACOB. 


¥ 


rOS  was  an  application  made  on  behalf  of  the  Rev.  ^^^^^^.tsM, 
Edwin  Jacob  J  for  a  certiorari  to  remove  into  this^e^nat^f 
Court,  certam  proceedm^  of  the  Senate  of  the  University  of  iVeioBruiit- 

lute  power, 
nUMect  to  the  approval  of  the  Governor  in  Council,  to  reniovo  any  of  the  Professors,  Ac.* 
wfOimit  anv  formal  proceeding  in  the  nature  of  a  trial;  and  Huch  removal  not  being  a  judi- 
dal  act,  tills  Court  has  no  power,  by  certiorari,  to  remove  the  proceedin^^,  ana  inquire 
into  ft. 

The  power  of  the  Senate  to  remove^  in  not  limited  to  officers  appointed  by  them,  but 
extends  to  officers  appointed  under  the  charter  of  King^s  College,  ana  who  continue  to  act 
under  the  Corporation  established  by  the  Act  22  Vict,  c.  63. 

The  general  supervision  of  the  affairs  of  the  University  is  vested  in  the  Lieutenant-Gover- 
nor of  the  Province  as  Visitor,  and  an  appeal  lies  to  him  from  any  act  of  the  Senate. 

The  fact  of  the  Governor  in  Council  approving  of  an  act  of  the  Senate  (being  done  by  the 
idnoe  of  the  Executive  Council)  does  not  incapacitate  him,  as  Visitor,  from  afterwards 
investigating  the  matter,  and  giving  a  decision  thereon,  founded  on  his  sole  responsibility. 

In  giving  a  decision  as  Visitor,  the  Lieutenant-Governor  acts  in  a  judicial  character. 

The  power  to  appoint  a  President  of  the  University  is  vested,  by  the  Act^in  the  Gk>vemor 
Coaneil. 

20  of 
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1861.     oi  New  Bi'unsmcki  by  which  he  had  been  dismissed  from 
the  office  of  Professor  in  that  University,  and  which  pro- 

Jaoob.  ceedings,  purporting  to  be  the  acts  of  the  Senate  —  the 
President  presiding,  had  been  approved  of  by  the  Governor 
in  Council.  Dr.  Jacob  had  been  originally  appointed  by 
tlie  Crown,  a  Professor  of  Divinity  in  Kirt^s  College,  and 
continued  to  exercise  his  office,  in  the  University  of  New 
Brurmpickj  after  the  passing  of  the  Act  22  Viat.  c.  68. 

Needham  for  the  applicant.  The  Act  gives  no  power  to 
appoint  a  President,  tiiierefore  there  was  no  President  of 
tlie  University,  and  the  Senate  is  not  legally  constituted, 
and  all  their  acts  were  void.  But  if  the  Senate  was 
legally  constituted,  it  has  no  power  under  the  Act,  to 
remove  an  officer  it  did  not  appoint.  At  all  events,  he 
could  not  be  removed  without  notice.  Dr.  Jacob  should 
have  been  cited  to  appear  before  the  Senate,  to  defend 
himself.  No  man  should  be  condemned  without  a  hearing. 
In  Bex  V.  The  Bishop  of  Ely  (a),  Ashurst,  J.,  said :  "The 
'<  exercise  of  a  Visitor's  power,  in  a  case  like  the  present 
*^  (the  appointment  of  a  master  in  the  college),  is  a  judicial 
**  act,  and  the  Judge  cannot  determine  without  hearing  the 
**  parties  concerned.  So  that,  if  he  had  even  the  right  to 
**  exercise  such  a  power,  he  should  have  done  it  in  a 
'*  formal  manner,  and  should,  at  least,  have  convened  the 
**  parties  interested,  to  give  them  an  opportunity  of  making 
<*  a  defence.''  [N.  Parkeb,  M.  R.  Is  this  not  all  for 
the  Visitor?  There  is  a  domestic  forum  to  regulate  all 
matters  relating  to  the  University.]  There  is  no  appeal 
to  the  Visitor,  from  the  decision  of  the  Senate. 

In  4  Vin.  Abr.  ''Certiorari''  {D),pl.  25,  it  is  said  that 
no  inferior  jurisdiction  can  be  exempt  from  the  superintend 
dency  of  the  Court  of  King's  Bench,  to  examine  its  proceed- 
ings when  they  are  summary,  and  not  according  to  the  course 
of  the  common  law :  citing  the  case  of  Dr.  Groenvdt  v.  Bur- 
well  (().  And  in  the  same  book  {page  Mb,  pi.  29),  it  is 
said  ''  Where  a  man  is  chosen  into  an  office  or  place,  by 
^'  virtue  whereof^  he  hdXh  a  temporal  right,  and  is  deprived 

(a)  9  r.  J?. 880..  (5)l^ai^l4t 

"  thereof 
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"thereof  by  an  inferior  jurirsdiction,  who  proceed  in  a      1861. 
"  summary  way ;  in  such  case  he  is  entitled  to  a  certiorari    ~Z 
"  ex  ddnto  justilice^  because  he  hath  no  other  remedy  " :     jaoob. 
citing  Arthur  v.  Commisaionera  of  Sewers  (a). 

Dr.  Jacob  has  been  deprived  of  his  temporal  rights,  bj^an 
inferior  tribunal ;  he  has  no  other  remedy  than  an  applica- 
tion to  this  Court ;  the  certiorari  is  grantable,  therefore^  ex 
dd>ito  jtistitioB.  The  removal  of  Dr.  Jacobs  by  the  Senate, 
having  been  approved  of  by  the  Governor  in  Council,  the 
Visitor  cannot  restore  him :  he  cannot  act  in  two  capaci- 
ties—  as  Gk)vernor  and  Visitor,  the  one  being  inconsistent 
with  the  other.  Rex  v.  Epiacopum  Chester*  (6) ;  Com. 
Dig.  "  Viaitor''  {A  15)  ;  Bums'  Ecc.  L.  463.  An  appeal 
to  the  Lieutenant-Governor,  as  Visitor,  would  be  useless, 
becaose  he  has  already  prejudged  the  case. 

Cur.  adv.  wXt. 

Carteb,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 
A  motion  was  made  on  behalf  of  Dr.  Jacobs  for  a 
certiorari  to  bring  before  this  Court  certain  proceedings  of 
the  Senate  of  the  University  of  ITev)  Brunswick j  by  which 
he  has  been  removed  from  the  office  of  Professor  in  that 
University,  which  proceedings  have  been  approved  of  by 
the  Governor  in  Council.  Before  we  can  go  into  the 
merits  of  the  case,  we  have  to  determine  the  preliminary 
objection  to  this  motion,  which  meets  us  at  the  outset,  viz. 
whether  this  Court  has  any  power  or  jurisdiction  in  such 
a  case. 

In  the  first  place :  as  the  ground  of  complaint  is  the 
proceeding  of  certain  bodies  whose  authority  to  act  is 
"..J  <h  lived  from  the  Act  of  Incorporation,  acting  pro- 
fessedly under  the  powers  conferred  thereby,  in  the  case 
of  one  of  the  officers  of  the  Institution ;  we  are  to  consider 
(if  the  alleged  grievance  be  such  as  to  become  matter  of 
judicial  cognizance,  as  has  been  urged  by  the  learned 
counsel  for  the  applicant,  a  point  we  shall  discuss  here- 
after), what  is  the  appropriate  remedy  under  the  Act. 

(a)  8  Mod,  831.  (6)  2  Stra.  797. 

The 
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1861.         The  University  of  New  Brunswick  is  a  lay  Corporation, 

coming  under  the  denomination  Eleemosynary,  and  must 

Jacob.  ^  considered  as  one,  of  which  the  Crown  is  the  Founder, 
inasmuch  as  it  stands  in  the  place  ofKtng^s  College,  which 
was  founded  by  Royal  Charter  (a),  by  force  of  an  Act  of 
the^ Legislature,  reserved  for  the  special  assent  of  the 
Crown,  and  which  assent  was  expressly  given.  In  Cor- 
porations of  thi^  description,  the  general  supervision  of 
a&irs  is  originally  vested  in  the  Founder,  his  heirs  or 
assigns,  and  he  may  delegate  that  power  to  any  person 
whom  he  may  select  as  Visitor,  in  which  case,  all  matters 
connected  with  the  management  of  the  Corporation  affairs, 
and  the  conduct  of  the  members  in  their  Corporate  capacity 
are  cognizable  by  such  Visitor,  and  the  ultimate  appeal  in 
such  matters  is  to  him  alone.  When  in  the  case  of  an  Elee- 
mosynary Corporation  there  is  no  special  Visitor,  and  no 
existing  Founder  or  heir  of  such  Founder,  the  right  of 
Visitation  devolves  to  the  Crown,  to  be  exercised  by  the 
Chawcdlor.    Rex  v.  8t.  Catherine's  Hall  (6). 

The  al  leged  right  of  the  Court  of  Queen's  Bench  to  interfere 
where,  in  the  case  of  an  Eleemosynary  Corporation,  there 
is  no  Visitor,  or  his  functions  are  suspended,  rests,  as  &r 
as  wc  can  discover,  entirely  on  the  case  of  Rex  v.  Epis' 
copum  Chester^  reported  in  a  few  lines  in  Strange^  797; 
and  what  was  said  by  Lord  Mansfield  in  Rex  v.  Oregoryy 
reported  in  4  T.  R.  240,  note  (&).  Both  these  cases  were 
fully  considered  in  the  judgment  delivered  by  Lord  Kent/on 
in  Rex  v.  St.  Catherines  HaU  (6).  Since  which,  the  doc- 
trines propounded  in  those  cases,  as  to. the  jurisdiction  of 
Court  of  King's  Bench  in  the  case  of  an  Eleemosynary 
Corporation,  cannot  be  considered  of  much  weight,  at  all 
events  as  regards  any  proceeding  by  certiorari. 

Moreover,  it  does  not  appear  in  the  case  Rex  v.  Bpis- 
copum  Chester,  that  the  Bishop  of  Chester,  who  was  made 
Visitor  of  Manch^ter  College  by  the  Royal  foundation, 
was  also  Warden  of  the  College  by  the  same  foundation. 

(a)  See  Bert^n^s  SM.  Ajm^.  p.  SS. 
ib)iT,B.2aS.  (c)4  7J{.248. 
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From  the  terms  of  the  Statute  2  Oeo.  11^  c.  29,  which  was      186L 

passed  for  the  purpose  of  settling  the  right  of  visitation    

in  that  College,  it  would  seem  that  the  union  of  the  j^oob. 
offices  of  Warden  and  Visitor  in  the  Bishop  of  Chester^ 
did  not  necessarily  arise  from  the  provisions  of  the  Foun- 
dation, for  it  is  there  enacted  that  ^<  wfien  it  shall  happen 
"'  that  the  Wardenship  of  Manchester  shall  be  held  in  Com- 
^^mendam  with  the  Bishopric  of  Chester,  the  power  of 
"visiting  Manchester  College  shall  be  vested  in  the 
*  Crown.*' 

In  the  case  before  us,  the  union  of  the  two  characters 
in  the  Lieutenant-Grovemor,  which  are  said  to  be  incon- 
sistent, is  affected  by  the  Foundation  itself,  and  is  not 
aoforeseen  or  accidental. 

It  is  only  in  the  case  of  Civil  Corporations,  not  Elee- 
mosynary, that  the  visitatorial  power  of  the  E[ing  is  exer- 
cised by  him  in, his  Court  of  King's  Bench.  1  Bla,  Com. 
481. 

By  the  Act  which  establishes  the  University  oi  New 
Brunswick,  the  Lieutenant-Governor  of  the  Province  is 
constituted  Visitor  on  behalf  of  the  Crown.  By  the 
general  and  undoubted  principles  of  the  law,  ho  is  clearly 
the  tribunal  to  which  ultimate  recourse  should  be  had  for 
correcting  anything  which  may  have  been  done  amiss  by 
any  parties  acting  as  members  or  officers  of  the  Corpo- 
ration. Two  objections  are  raised  to  the  jurisdiction  of 
the  Lieutenant-Governor  as  Visitor  in  this  particular  case  : 
Ist,  because  by  the  approval  of  the  Governor  in  Council, 
dven  to  the  proceedings  of  the  Senate,  which  are  com- 
i^v^.^v^d  <}i^  he  has  already  prejudged  the  case,  and  it 
would  be  appealing  to  himself  from  his  own  judgment ; 
and  2d,  that  in  this  case  the  Senate  have  exceeded  their 
jurisdiction ;  and  in  such  case  the  Court  of  Bang's  Bench 
has  power  to  interfere.  To  the  first  objection  two  answers 
may  be  given : 

1.  Kthe  visitatorial  power  of  the  Lieutenant-Governor 
were  suspended,  inasmuch  as  the  matter  to  be  investigated 
had  been  dealt  with  by  him  as  Governor  in  Council,  then 
the  visitatorial  authority  in  a  matter  within  that  authority 

would 
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1861.     would  revert  to  the  Founder,  the  Queen^  to  be  exercised 
by  her  Chancellor  and  not  by  her  Court  of  Queen's  Bench. 


TaSS*  (See  4  T.  B.  244,  245.)  And,  2d,  the  mere  act  of 
approval  of  the  proceedings  of  the  Senate,  by  the  **Ocver' 
*^  nor  tn  Qouruiil^^  would  not  necessarily  incapacitate  the 
Lieutenant-Governor  as  Visitor  from  investigating  those 
proceedings,  and  giving  a  judicial  decision  thereon. 

The  1  Rev.  Stat.  c.  161,  §  18,  p.  463,  enacts  that 
«*  Governor  in  Council'*  shall  mean  the  act  of  the 
<<  Administrator  of  the  Government  for  the  time  being, 
<<  with  the  advice  and  consent  of  the  Executive  Council.** 
The  approval,  therefore,  of  the  proceedings  of  the  Senate, 
by  the  ^<  Governor  in  Council,**  cannot  be  considered  as 
the  sole,  independent  act  of  the  Lieutenant-Governor, 
arrising  from  his  own  personal  investigation,  and  his 
own  deliberate  conviction  and  judgment;  but,  as  an 
assent,  which  he  has  officially  given  in  deference  to  the 
advice  of  his  Executive  Council.  The  approval  so  given, 
and  the  responsibility  of  such  approval,  rest  entirely  with 
them:  nor  does  such  approval  necessarily  involve  any 
judicial  investigation,  or  minute  inquiry  into  all  the  cir- 
cumstances which  may  have  induced  the  Senate  to  adopt 
the  proceedings  approved  of.  But  when  the  same  matter 
is  brought  before  the  Lieutenant-Governor  as  Visitor,  he 
then  acts  in  a  judicial  character,  on  his  sole  responsibility, 
unfettered  by  the  advice,  and  independent  of  the  consent, 
of  his  political  advisers.  He  can  investigate,  not  only  the 
conclusions  of  the  Senate,  but  the  grounds  on  which  those 
conclusions  were  arrived  at ;  examine  into  and  rehear  the 
whole  case ;  allow,  all  parties,  in  the  language  of  Lord 
Mansfieldy  in  Bex  v.  Gfrundon  (a),  *^dUegare  nan  allegata j 
**€tjprobare  non  probata** ;  form  his  own  opinion  on  the 
whole  merits  of  the  case :  and  so  affirm,  reverse,  or  modify 
the  proceedings  of  the  Senate  as  he,  acting  judicially,  may 
deem  right. 

Moreover,  the  Lieutenant-Governor  has  the  power  of 
delegating  the  visitatorial  authority  to  some. person  whose 

(fl)  Cotop.  822. 
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mind  may  be  free  from  all  previous  opinion  or  feeling  in      1861. 
the  matter. 


The  second  objection  to  the  Visitor's  authority  in  this     j^oob. 
case,  and  alleged  as  a  reason  for  the  interference  of  this 
Coort,  is,  that  the  Senate  have  exceeded  their  jurisdiction, 
inasmuch  as  it  is  alleged  that  Dr.  Jacobus  appointment  was 
in  Ein^s  College,  and  never  was  made  by  the  Senate ; 
and  that  the  Senate  have,  by  the  fifth  paragraph  of  the 
eighth  section  of  the  Act,  the  power  to  remove  those  per- 
sons only  whom  they  have  themselves  appointed.    This 
proposition  apparently  rests  entirely  on  what  may  be  con- 
sidered an  obiter  dictum  of  Lord  Mansfield  in  Rex  v. 
Gfrundon  (a).    In  that  case,  the  decision  was,  that  the 
remedy  sought  for  by  the  complainant  was  to  be  sought 
for  from  the  Visitor  alone;   but  Lord  Mansfield  says: 
"The  King's  Courts,  if  the  College  do  not  exceed  their 
'^jurisdiction^  have  no  cognizance,  no  superintendence. 
"But  the  Visitor  is  the  only  person  to  be  applied  to." 
This  expression,  "the  King's  Courts,"  would  include  the 
Court  of  Chancery,  as  well  as  the  King's  Bench ;  and  the 
Court  of  Chancery,  as  I  have  before  stated,  would  be  the 
Court  in  which  the  Crown  would  act  in  regard  to  elee- 
mosynary corporations.     Taking,  however,  this  dictum  of 
Lerd  Mansfield  to  be  the  law,  and  applicable  to  the  Court 
of  Queen's  Bench,  it  appears  to  us  that  the  Senate  had 
jurisdiction  to  remove  Dr.  Jacobs  supposing,  for  the  sake 
of  argument,  the  act  of  removal  to  be  a  judicial  act.    The 
obviotiB  meaning  of  paragraph  5,  section  8,  as  we  conceive, 
is,  that  all  persons  who  had  been  appointed  Professors, 
Tutors,  Lecturers,  Officers,  or  servants  in  King^s  College 
and  the  Collegiate  School,  should  remain  in  their  respec- 
tive offices  in  the  University  of  New  Brunsmckj  until 
^  their  appointments  were  revoked  or  altered,  imder  the 
provisions  of  the  Act ;  one  of  which  is,  that  the  Senate 
shall  have  power  to  remove  such  officers  from  time  to 
time.     We  are  not  prepared  to  say,  that  it  would  not 
have  been  open  to  any  one,  who  held  the  office  of  Profes- 
sor iu  King's  College  previous  to  the  passing  of  the  Act 


(a)  Cowp,  322. 
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1861.     establishing  the  Univemty  of  New  Brunsvrick^  to  We 

declined  to  act  as  Professor  in  the  University  of  New 

Jacob.  Brunsunckf  and  still  have  retained  his  office,  style,  and 
title  of  Professor  in  King's  College,  a  position  of  rather  a 
barren  nature,  inasmuch  as  the  Corporation  of  King's  Col- 
lege (though  perhaps  not  altogether  defunct)  would  have 
no  duties  for  a  Professor  to  perform,,  and  certainly  no 
funds  wherewith  to  remunerate  him  for  the  performance 
or  non-performance  of  any  duties.  But  when  such  Pro- 
fessor continues  to  act  in  his  office,  in  the  University  of 
New  Brunswick^  by  virtue  of  his  original  appointment  in 
King's  College,  which  he  could  do  under  i^'^  paragraph  5, 
section  8,  he  thereby  transfers  his  allegiance  to  the  new 
Corporation,  and  must  be  subject  to  the  provisions  of  the 
Act  by  which  it  is  established. 

If  it  be  not  so,  any  Professor,  who  had  been  appointed 
in  King's  College,  and  continued  to  exercise  his  office  in 
the  University  of  New  Brwnswich^  would  hold  such  office 
entirely  at  his  own  pleasure,  and  could  not  be  removed  ^ 
whatever  might  be  his  incompetency  or  misconduct. 

Another  question  was  raised  as  to  the  jurisdiction  of  the 
Senate  in  this  matter,  that  there  is  no  authority  in  the 
Act  for  the  appointment  of  the  President,  and,  therefore, 
the  acts  of  the  Senate,  purporting  to  be  done  under  him, 
as  presiding,  are  invalid.  We  think  it  clear,  by  neces- 
sary implication,  that  under  the  fourth  section,  the  appoint- 
ment of  the  President  is  vested  in  the  Governor  in  Council. 
It  is  perfectly  clear  that  the  Senate  is  to  consist  oi  not 
more  than  eight  persons  besides  the  President,  and  that 
the  President  (whose  appointment  by  some  one  is  clearly 
contemplated),  when  appointed,  is  to  be  a  member  of  the 
Senate ;  and  it  is  clear  that  all  the  nine  members  of  the 
Senate  are  to  be  appointed  by  the  Governor  in  Council. 
Now,  as  the  President  is  to  be  one  of  the  nine,  unless  the 
Governor  iu  Council  can  appoint  the  President,  he  cannot 
appoint  the  nine  members  of  the  Senate,  which  the  fourth 
section  expressly  gives  him  power  to  do. 

For  these  reasons,  had  we  come  to  the  conclusion  that 
this  act  of  the  Senate  was  a  judicial  act,  we  are  disposed 

to 
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to  thiDk  tluife  the  Visitor  was  to  have  been  the  oaly  tribunal      1861 . 

to  which  Dr.  Jwxh  cottM  liave  had  reeoucse.     But  we    

think,  independently  of  this,  that  there  is  a  fatal  objection      j^oobi 
to  this  application. 

It  is  a  clearly  established  principle,  with  respect  to 
the  writ  of  certiorari^  that  it  can  only  be  issued  to  bring 
before  the  Court  <^  Queen's  Bench  some  judicial  act  of 
«D  inferior  tribunal.  No  case  was  cited,  nor  have  we 
been  able  to  discover  any,  in  which  this  writ  has  ever  been 
even  applied  for,  to  bring  up  the  proceedings  of  an 
Eleemosynary  Corporation,  iriiether  judicial  or  otherwise. 
Nor  can  we  tihink  the  exercise  of  the  powers  given  to  the 
Senate  of  the  University  of  Ifew  Brunstcickj  by  the  Act, 
can  be  considered  as  judicial  acts.  This  alone  would  have 
made  us  hesitate  to  assume  an  authority  entirely  without 
precedent.  The  case  of  OroenveU  v.  BurtocU  (a)  was  re- 
ferred to  as  an  authority  on  this  point,  where  it  was  held  that 
a  certiorari  lay  to  the  College  of  Physicians ;  but  in  that 
case,  by  the  charter,  confirmed  by  Act  of  Parliament,  a  power 
to  fine  and  imprison  was  given  for  malpractices  in  physic. 
And  flbft,  C.  J.,  said,  •*  Wherever  a  power  is  given  to 
'*  examine,  hear,  and  punish,  it  is  a  judicial  power,  and 
''they  in  whom  it  is  reposed,  act  as  judges;  and  wher- 
''ever  tiicre  is  a  jurisdiction  erected,  with  power  to  fine 
''  and  imprison,  that  is  a  Court  of  Becord,  and  what  is 
''there  done  is  matter  of  record.''  That  case  bears  no 
resemblance  to  the  present,  as  the  circumstances  which 
rendered  the  former  proper  matter  of  judicial  cognijcance 
in  the  Queen's  Bench,  are  here  entirely  wanting.  With 
regard  to  the  case  in  which  a  certiorari  was  issued  to 
ComaiissfonerB  of  Sewers,  that  is,  if  possible,  still  more 
inapplicable,  inasmuch  as  they  are  Justices,  and  hold  a 
Ceuit  of  Becord.     Oom.  Dig.  Sewers  (D). 

Aithoi^h  we  have  thought  it  desirable  to  express  our 
oproion  on  the  several  points  pressed  in  the  argument 
before  us,  which  are  novel  and  important,  we  shall  refuse 
thb  motion  on  a  ground  i^ich  readers  the  determination 
of  the  greater  part  of  l^m,  not  very  material. 

(a)  1  8alk,  800. 
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1861.         The  nature,  extent,  and  limits  of  the  powers  rested  id 

the  different  members  and  officers  of  a  Corporation,  must 

Jacob*     ^  acertaiued  by  the  Statute  or  Charter  by  which  such 
Corporation  is  created. 

Let  us  consider  what  are  tte  powers  vested,  by  the  Act 
for  establishing  the  Uniyernty  of  New  Brunswick^  in  the 
Senate, —  a  body,  the  constitution  of  which  is  established 
by  the  fourth  and  fifth  sections  of  the  Act.  The  eighth 
section  enacts  that  <<The  Senate  shall  possess  and  exer- 
<*cise  all  the  powers  necessary  for  the  management  and 
(« government  of  the  University,  and  for  carrying  into 
*^  effect  all  laws  relating  thereto ;  particularly  it  shall  be 
'*  the  duty  of  the  Senate,  and  they  shall  have  full  power 
<^  and  authority."  Then  follows  an  enumeration,  under 
six  distinct  heads,  of  the  duties  and  powers  specially 
imposed  and  confenred  on  it.  The  fifth  of  these  articles 
is  as  follows :  <^  To  appoint,  imd  to  remove,  from  time  to 
<<  time,  subject  to  the  approval  of  the  Oovemor  in  Council, 
<<  the  Professors,  Tutors,  Lecturers,  and  Instructors,  and 
'<  all  other  Officers  and  servants  of  the  University,  and  the 
*^  Masters,  Teachers,  and  servants  of  the  Collegiate  School, 
*<  and  to  prescribe  their  duties,  and  fix  their  remuneration, 
<<  provided  that  all  appointments  in  E%ng*s  College  and 
**  School  shall  remain,  until  revoked  or  altered  under  the 
**  provisions  of  this  Act." 

Under  this,  we  think  that  the  right  of  removal  by  the 
Senate,  of  any  of  the  Professors,  as  well  as  the  other  Officers 
and  servants  of  the  University,  who  are  all  placed  in  the 
same  category  in  the  manner  provided  for,  is  absolute,  at  the 
pleasure  of  the  College  authorities :  i.  e.  the  Senate  and 
the  Governor  in  Council.  By  the  original  Charter  of 
Eing*s  College,  the  Professors  were  appointed  by  the 
Crown  during  jpieaaure;  and  by  the  Act  for  establishing  the 
University  of  Hew  Brunstvickf  the  offices  of  the  Professors 
and  other  officers  in  the  University,  are  not  held  for  any 
fixed  time,  nor  by  any  permanent  tenure ;  but,  by  the  Act 
of  the  Legislature  to  wl^ich  the  Crown  is  a  party,  they  are 
held  at  the  pleasure  of  the  governing  bodies  of  the  Uni- 
versity, i.  e.  the  Senate  in  the  first  place,  subject  to  the 

approval 
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approval  of  the  Crown,  as  represented  by  the  Governor      1861. 
in  Cottncil ;  and  when  that  approval  is  given,  the  Act  of    — — 
the  Senate  becomes  conclusive  and  final.    By  this  power,      jaoob. 
subject  to  the  sole  restraint  of  the  Governor  in  Council, 
the  Senate  may,  if  they  see  fit,  remove  any  of  the  officers, 
without  any  formal  proceeding  in  the  nature  of  a  trial,  in 
the  same  way  that  a  private  individual  may  dispense  with 
the  services  of  a  clerk  or  other  servant,  and  are  not  liable 
to  be  called  to  account  for  their  proceedings  in  any  other 
tribunal. 

It  is  said  in  Anffd  and  Ames  an  Oorporationsj  p.  421 : 
*<  As  to  the  form  required  in  amoving  a  ministerial  officer 
"elected  during  pleasure,  very  little  formality  is  requisite. 
''  Such  an  officer  is  not  entitled  to  any  notice." 

Again,  p.  423 :  **  The  power  of  amotion,  unless  it  has 
**  been  expressly  confided  to  a  particular  person  or  class 
"  (as  is  the  case  here),  is  to  be  exercised  by  the  Corpo* 
**  ration  at  large,  and  not  by  the  person  or  class  in  whom 
*^  the  right  of  appointing  or  admitting  is  vested.** 

Whether  or  not  the  grounds  on  which  they  act,  or  the 
mode  they  pursue,  are  strictly  consonant  with  the  princi- 
ples of  justice,  or  what  the  officers  of  the  University  con- 
sider sadi,  would  not  make  it  a  matter  of  judicial  cog- 
nizance, or  give  this  Court  jurisdiction.  We  therefore 
abstain  from  entering  inta,  or  expressing  any  opinion  on 
the  merits  of  this  proceeding. 

On  the  ground,  therefore,  that  this  act  of  removal  is  one 
which  the  Senate  have  power  to  do,  subject  only  to  the 
approval  of  the  Governor  ir  Council,  and  to  no  other  tri- 
bunaly  this  motion  will  be  refused. 

Bule  refused. 


Digitized  by  VjOOQlC 


164  CASES  IN  EAST£B  TERM 

1861. 


BOTNE  offcdngb  ELSTON. 

WhereacauM  A  R.  WETMORE  mo^ed,  on  a  farmer  day  in  ibis 
its  order,  aa  ,r\  m  term,  to  set  aside  tbe  yerdict  in  this  caee,  and 
In  the  abaenoegrant  a  new  trial,  on  tlie  groond  Uuit  the  cause  was  tried 
dan^  at^  as  undefended,  in  the  absence  of  the  defendant's  attomej, 
^l^^^^who  was  prevented  by  illness  from  attending.  The  pap- 
^SrtMW?  ticular  circumstances  relied  on,  are  sufBciently  stated  iu 
Jo«5Jj^^^the  judgment  of  the  Court.  There  was  also  au  affidavit 
2^m^«^of  merits  by  the  defendant.    Doe  v.  Apfieb^  (c)  was 

cause  was       cited. 

called  on:  a  ^  ^  7^ 

rule  nin  to  Car.  adv.  vuU. 

set  aside  the 

Terdict  was 

j^^lS^^^^     Cabteb,  C.  J.,  now  said;  A  rule  for  a  new  trial  is 

^ teenin    ^^^  ^^9  ^^^  cailse  having  been  tried  as  an  undefended 

dft^stefon    Muse,  in  its  regular  order,  on  the  ground  that  the  defen^ 

SS^Sd'  "^  ^*°*'s  attorney  was  prevented  from  being  presestt  by  sicfc- 

rangements    ness.    It  appears  tiiat  the  attorney  was  in  Court  some 

causeinwhieh  three  or  four  days  befcnre  the  day  on  whi^  this  toial  took 

tomyl^'^P^^^®'  when  he  made  arrangement  with  respect  to  aaother 

^^ oQ^e  <»wOf  Mo.  39,  and  did  not  attend  the  Court  afterwards  on 

u^S^    •^"^^t  "^  indisposition,  utftil  this  cause  was  disposed  of. 

should  stand  This  cause,  No.  56,  was  tried  in  its  reirular  ordw,  and  no. 

orerinconse-  ',  ,   /.     ,  ,  ••       .         ^ 

ouenoeofhis  one  appearing  to  defend,  or  make  any  a{iplioatioa  for 
delay,  it  was  tried  as  undefended. 

We  think  that  it  was  incumbent  on  the  defeiidant's 
attorney,  to  have  procured  someone  to  have  either  attended 
to  his  causes,  or  sought  the  indulgenoe  of  the  Court  in 
his  behalf,  more  especially  as  the  uncertain  course  of  the 
docket  at  8t.  John  is  a  matter  of  notoriety.  We  think  we 
should  be  establishing  a  dangerous  precedent,  by  acceding 
to  this  application.  In  the  case  cited  from  9  DawUng  the 
matter  was  arranged  by  consent. 

Rule  refused  (6). 

(a)  9  Dou)l.  566. 
(b)  See  jSSsyre  v.  SiUffts,  anUy  p,  SS. 
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A 


THE  QUEEN  against  VAIL  and  Another, 

certiorari  having  issued  to  bring  up  the  proceedings  A  certiorari 
and  order,  made  in  the  ease  of  an  Insolvent  Confined  to  bring  op 


Debtor,  under  1  Bev.  l^at.  c.  124;  the  Justices  stated  in^^erUeiD^ 
their  retnm  that  the  order  was  not  in  their  possession ;  J^^^  pebt^> 
but  did  not  state  what  they  had  done  with  it.  ^^^  wtiJSd 

A  rule  nisi  having  been  obtained  to  quash  the  order,  th^  the  ^er 
cause  was  shewn  on  a  former  day,  when  it  was  con- their  poMe§- 
tended,  that  as  the  order  had  not  been  returned,  the  that  the  re- 
Court  could  not  proceed  in  the  matter,  ra«ciei]it:thiit 

(Jur.  adv.  vult»     SS^^iute 
the  wor^B  <ir 
the  eubetasee 

Caotbr,  C.  J.,  now  said :  We  think  a  fuller  and  rnor^^^^^^ 

particular  return  should  be  made  to  this  certiorari j  by  ^j^y,y|i^^ 

ststii^  flie  precise  wording  of  the  order,  or,  if  the  Justices  how  £e  origi- 

cannot  do  that,  from  not  having  the  order  itself  in  their  went  out  of 

possession,  by  stating  how  the  original  order  went  out  of  gton^Msd^ftt 

theur  possession,  or  any  knowledge  they  may  have  as  to^*^®*^*^®*^ 

what  has  become  of  it.    Orders  of  this  kind  are  generally  ^'[^^J^JJt 

made  in  a  particular  form ;  and  though  the  Justices  ^^Y^^^^^' 

not  think  it  necessary  to  keep  a  copy  of  it,  they  ^^^^^^i^^'Lsi 

to  keep  such  a  memorandum  as  would  enable  them,  if  orari  may 

required,  to  state  the  essential  particulars:  for  instance,   itiatheduty 

the  day  df  tbe  week  on  which  the  payment  was  to  be  m^^Sn^o^en 

made,  and  the  person  to  whom  it  was  to  be  paid.     We Sthwto&p^ 

can  hardly  believe  that  it  is  out  of  the  power  of  the  Jus-  l^^/^f^^ 

tices  to  crive  this  information.     K  the  parties  consent,  the*™*™?™* 
o  *^  dam  0i  the 

return  may  be  amended ;  if  not,  a  further  certiorari  must  essential  pu^ 

issue  returnable  at  the  next  term.    The  issue  of  it  can  be  enable  them 

suspended  until  the  close  of  the  term.  turn  of IC^ 


Rule  accordingly.     «^«^- 
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STILES  against  OILBEBT. 

MwnxL    IVTOTICE  of  trial  in  thig  cause  was  given  for  the  AJbeti 

in  case  of  a     j[^    circuit  in  1855,  but  the  cause  not  having  been  tried, 

diKiuimd,o]i  the  defendant  moved  for  judgment  as  in  case  of  a  nonsuit, 

^?peremp- whereupon  the  plaintiff  gave  a  peremptory  undertaking  to 

te3i«i^    try  at  the  next  circuit,  and  to  pay  the  costs  of  the  day 

oMtl7o/^e     [^^  ^  AUen,  262],  but  these  costs  were  not  taxed,  or 

^^tam^  paid.    In  1856  the  plaintiff  again  failed  to  proceed  to 

taxed,  bat  tiM  trial,  and  the  defendant  took  out  a  rule  nisi  for  judgment 

wards  tried,   for  not  proceeding  to  trial  according  to  the  undertaking, 

obtained  by    which,  however,  was  discharged  by  consent.    In  1857, 

^^^^ottex  notice  of  trial  was  again  given,  and  the  cause  entered  for 

iM^lrt^tiie   ^^^»  ^^^  made  a  remand  for  want  of  time  to  try  it.    In 

StSoSuSe!  1858  the  cause  was  tried,  and  the  plaintiff  obtained  a 

A  piaiDtiir  verdict,  which  was  set  aside,  the  rule  beinir  silent  as  to 
baying  failed  ^  '  o 

to trybu  costs.  At  the  circuit  in  1860,  the  defendant  obtained  the 
Gaoaepumi-  ,. 

ant  to  a  per-    Veruict. 

deitl^^;de-     On  the  taxation  of  costs,  the  defendant  claimed  to  be 

titoed  a  raie  allowed  the  costs  of  witnesses  and  all  proceedings  con- 

ment^whi^  uected  with  any  notice  of  trial,  or  the  entry  of  the  cause 

wS?«tod£.  *°  ^®  ^®*^*  ^^**'  ^^^®'  ^^  ^®^'»  *"^  ^^  ^®  ^^**^  ^^ 
cbaiicedby     opposing  an  application  made   by  the  plaintiff  for  the 

ontbeaubie-  appointment  of  elisors.    The  Clerk  disallowed  these  costs. 

^ecaase,  the     In  Hilary  term  last,  AUen  for  the  defendant  obtained  a 

tl2^d?^^  rule  nisi  for  a  review  of  the  taxation. 

^at^he  wu^      On  a  former  day  in  this  term,  A.  L.  Paimer  shewed 

^^^.  cause.  There  was  no  affidavit  before  the  Clerk  with 
recover,  aa 

partef  the     respect  to  the  Elisors,  and  the  affidavit  of  the  attendance 

coataintlie  ^ 

cao8e,che  of  the  witnesses  was  insufficient.  The  costs  for  1855 
aionedbfthe  could  be  recovered  only  by  attachment  under  the  rule  dis- 
^yingpunuh  charging  the  motion  for  judgment  as  in  case  of  a  nonsuit, 
^er&hv-^'^  The  rule  for  the  new  trial  being  silent  with  respect  to  cosUt 
Srta*SSl^*   neither  party  can  recover  the  costs  of  the  trial  of  1858. 

aioaed  br  the 

«auae  belnc  made  a  reM(me<;  but  not  the  eosta  of  xeaiati^g  an  application  by  the  plabiltf  to 

appoint  eluon. 

Wddon 
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Weldon  v.  Wddon  (a);  Payne  v.  Baily  (6);  BurckaU     1861  • 

T.  BoMamy  (c);  JoUiffe  r.  Mundy  (d).     [N.  Pabksr,    

M.  R. ,  cites  Wood  v.  Duncan  (e)  ;  Bentley  v.  Carver  (/)  •]  ^^aiiMt 
ii.  i2.  Wetmorey  contra.  No  affidavit  with  respect  to  GiunsT. 
the  Elisors  was  required,  as  the  application  for  their 
appointment  appears  on  the  minutes  of  the  Court.  Any 
objection  to  the  affidavits  should  have  been  taken  before 
the  Clerk.  If  there  has  been  au  abortive  trial,  the  parties 
are  in  the  same  position  as  if  no  trial  had  taken  place. 
The  defendant  having  omitted  to  have  his  costs  taxed,  on 
the  rule  dischai^ng  the  motion  for  judgment  as  in  case  of 
a  nonsuit,  is  entitled  to  them  in  the  costs  of  the  cause. 
The  plaintiff  was  bound  to  proceed  to  trial,  by  the  peremp- 
tory undertaking,  unless  he  got  it  enlarged,  and  he  could 
not  proceed  unless  the  costs  of  the  day  were  paid. 

Cur.  adv.  vuU. 

Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  think  the  rule  for  reviewing  the  taxation  should  be 
made  absolute.  We  think  the  costs  for  1855  should  not 
be  allowed,  as  they  should  have  been  taxed,  if  intended 
to  be  charged,  on  the  order  for  dischaiging  the  rule  for 
judgment  as  in  case  of  a  nonsuit,  on  terms.  The  costs 
for  1856  and  1857,  will  be  allowed.  The  costs  of  resist- 
ing ttie  appointment  of  Elisors  will  not  be  allowed. 

Bule  absolute  (^). 

{a)tMl€n,14»,  (b)  Z  B.  A  B.  90i.  {e)6Burr.9M. 

{ff)  See  Doe  y.^itocMofwe,  2  Ph^.  208. 
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McLEOD  and  Another  against  YEATES. 

?K(c' o!*»1   A  SSUMPSIT  for  whiirfage  of  a  quantity  of  iron  ;  with 
6,  an  action*    r\    a  count  for  use  and  occapation  at  a  wharf  belonging 
u^edbythe  to  the  plaintiffs:  tried  before  Carter^  C.  J.,  at  the  St 
wh^,>«idnstc^^H  circuit  In  Augud  last. 
SSdTSSted      I*^  appeared  that  the  wharf  on  which  the  hxin  was  landed 


r^e?tJj  ^^  ^®°  '^^*'*  ^y  **^®  plaintiffs,  on  land  belongiug  to  the 
S***'^tffixed  Corporation  of  8L  John^  to  whom  the  ptaintiffs  paid  rent 
by  the  j^;  for  it;  and  that  the  defendant  received  tke  iron  under  a 
"  sue for^^and  bill  of  lading,  and  paid  the  freight  to  the  consignee  <rfthe 
inditing  a  ship.  The  plaintiffs  rendered  an  account  for  the  wharfage, 
pJ?2iw»Jf  **  which  the  defendant  denied  his  liability  to  pay.  The  only 
bySSteSST*^ evidence  of  the  condition  of  the  wharf,  was  the  statement 
g^^^yjj^jj^of  one  of  the  witnesses,  that  it  was  in  good  order.  A  ver- 
inginthe       diet  Was  taken  for  the  plaintiffs  for  £10  14^.,  the  amount 

flame  section  ^  ^  , 

which  creates claitne J,  subject  to  a  motion  fur  a  nonsuit,  on  the  ground 
is  cumaia^e  that  the  cousigtiee  of  goods  was  not  liable  for  wharfiige 
^"in  order  to  tinder  the  Act  3  Vict.  c.  39 ;  and  that  there  was  no  evi- 
^^^j^  deuce  that  the  wharf  was  properly  planked  or  timbered. 
JStaSr^muS  ^  required  by  the  sixth  section  of  the  Act. 
"rovethat the  ^  ^^^^  ^^^  ^^^  entering  a  nonsuit  having  been  granted 
wharf  was      in  Michoelmos  term  last ; 

«|  planked  or       Duff  shewed  cause  in  Hilary  t^rm  last.     The  plaintiffs 
''the8ur&ce?"have  a  common-law  right  to  recover  in  this  action.     The 
proved byevi-'^c^  only  fixes  the  rate  of  whar&ge  to  be  paid:  tiie  right 
whSrfwM^ta  ^  recover  is  not  given  by  the  Act.     [Rmmns,  J.    Where 
•*goodorder,»a  pecuniary  obligation  is  created  by  Statute,  and  a  remedy 
expressly  given  for  enforcing  it,  that  remedy  must  be 
adopted.    Vestry  of  St.  Pancras  v.  Batterbury  (a)  ;  Mayor 
of  Blackburn  v.   Parkinson   (J).]      The   sixth  section 
authorizes  the  owner  **  to  ask,  demand,  sue  for,  recover, 
*^  and  receive  "  top  wharfage.    That  necessarily  means,  to 
recover  in  an  ordinaty  action  of  debt  or  assumpsit.    No 
authority  can  be  shewn  for  the  defendant  to  use  the  plain- 
tiffs' wharf  without  paying  for  the  use  of  it.     [BrroHic 

(a)  2  V.  B.,  N.  &.  477.  (b)  lE.dK  71. 
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J.,  referred  to  the  Act  3  Vict.  c.  81,  to  shew  that  wharf     1861. 

property  differed  from  other  property;   that  the  owner    

could  not  do  as  be  pleased  with  it ;  but  that  a  certain  por-  agmintt 
tion  of  it  must  always  be  left  open  as  a  landing  slip.]  The  ybatbs. 
Act  does  not  take  away  any  common-law  right  which  the 
owner  of  the  wharf  had  to  recover  for  the  use  of  it.  The. 
jurisdiction  of  this  Court  can  only  be  taken  away  by 
express  words.  The  remedy  for  the  recovery  of  wharfage 
before  a  Justice  of  the  Peace,  given  by  the  seventh  section 
of  the  Act,  was  cumulative.  The  right  to  sue  for  and 
recover  wharfage  was  clearlj  in  the  plaintiffs,  where  the 
amount  was  within  the  jurisdiction  of  the  Court. 

2.  The  consignee  of  the  goods  was  the  owner  pro  hac 
vice.  If  he  took  the  goods,  the  Act  made  him  liable.  It 
mast  be  the  owner  of  the  goods,  and  not  the  owner  of  the 
vessel,  who  is  liable.  Like  the  assignee  of  a  bill  of  lading, 
he  need  not  take  the  goods,  but  if  he  does  take  them,  he 
is  liable  for  wharfage.  It  was  shewn  that  the  wharf  was 
in  good  order.  This  was  sufficient,  —  the  defendant  not 
having  asked  to  have  the  question  submitted  to  the  jury, 
whether  the  wharf  was  properly  planked. 

A,  J?.  Wetmorej  coTUra.  The  wharf  was  a  nuisance  at 
common  law.  Without  the  Act,  the  plaintiffs  had  no  right 
to  build  the  wharf  into  the  harbor  at  all ;  therefore  they 
must  resort  to  the  Act  to  enable  them  to  recover.  The 
sixth  section  does  not  say  who  is  to  recover ;  and  if  the 
seventh  section  has  to  be  resorted  to,  to  discover  that,  the 
remedy  given  by  that  section  must  be  adopted.  The  Act 
requires  the  wharf  to  be  properly  planked  or  timbered, 
before  plaintifis  can  recover :  it  is  only  the  owners  of  such 
wharves,  «*and  none  other,"  that  can  recover;  therefore 
the  plaintiffs  were  bound  to  prove  clearly  that  the  wharf 
was  planked  according  to  the  requirements  of  the  Act. 
The  action  being  based  on  the  Act  of  Assembly,  the  plain- 
tiffs have  no  common-law  right  whatever.  They  had  no 
right  to  build  the  wharf.  [Ritchie,  J,  The  wharf  was 
the  property  of  the  plaintiffs,  and  they  have  a  right  to 
recover  for  the  use  of  it.]     The  use  of  the  wharf  was  like 

the 
22 


Digitized  by  VjOOQlC 


170  CASES  IN  EASTER  TERM 

1861.  the  use  of  a  highway,  which  every  one  has  a  right  to 

use. 

against  Cur,  adv.  vulL 


Yeatbs. 


Cabter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  action  was  brought  to  recover  an  amount  said  to  be 
due  as  top  wharfage  for  a  quantity  of  iron  landed  for  the 
defendant,  on  a  wharf  of  the  plaintiffs  in  8L  John.  The 
case  comes  before  us,  on  a  motion  to  enter  a  nonsuit  on 
several  points  reserved  at  the  trial.  Some  of  these  were 
disposed  of  at  the  argument ;  but  there  were  two  which 
we  thought  required  consideration. 

First,  whether,  supposing  the  plaintiffs  as  owners  of  the 
wharf  are  entitled  to  the  rates  of  wharfage  given  by  the 
Act  of  Assembly  5  Vict.  c.  39,  they  can  recover  such 
rates  in  any  other  manner  than  that  prescribed  by  section 
7  of  that  Act,  viz.  in  the  same  manner  as  is  prescribed  by 
section  3,  for  the  recovery  of  penalties  for  refusing  to 
remove  a  ship  or  vessel.  It  is  quite  clear  that  the  plain- 
tiffs as  owners  of  the  wharf,  could  have  no  right  to  recover 
in  any  way,  the  specific  rate  of  Is.  3d.  per  ton  for  iron 
landed  on  the  wharf  (which  is  what  they  have  been  sued 
for,  and  for  which  the  verdict  has  been  given) ,  except  by 
virtue  of  the  Act  of  Assembly.  Had  the  same  section 
which  created  this  new  liability,  given  a  particular  mode 
of  enforcing  that  liability,  we  should  have  thought  that 
that  mode,  and  no  other,  could  have  been  adopted.  That 
is,  however,  not  so  in  the  present  instance.  The  sixth  sec- 
tion enacts  ^'  that  it  shall  and  may  be  lawful  for  the  owner 
*«  or  owners  of  any  wharf  or  wharves  properly  planked  or 
*«  timbered  on  the  surface,  and  none  other,  or  the  lessee  or 
**  lessees  of  any  such  wharf  or  wharves,  in  the  city  or 
*^  parish  aforesaid,  or  his  or  their  agents,  to  ask,  demand, 
**  sue  for,  recover,  and  receive  as  wharfage,  or  top  wharf- 
"  age  (so  called) ,  for  all  articles  landed  on  or  shipped  from 
**  their  respective  wharves,  at  and  after  the  following  rates 
*<  and  charges,  &c."  Here,  clearly,  a  general  right  is  given, 
which,  as  no  particular  mode  of  enforcement  is  prescribed, 
could  be  enforced  by  the  ordinary  mode  in  the  ordinary  tri- 
bunals. 
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bunals.    But  it  is  urged  that  the  section  6  does  not  say  who      1861. 

is  to  be  liable  to  the  wharf-owuer,  for  such  rates  of  top  wharf-    

age;  that  that  is  only  to  be  discovered  by  the  section  7, 
t?hich  latter  section  prescribes  a  special  mode  of  recovering. 
Now  apart  from  the  consideration  that  section  7  does  point 
out  the  parties  who  are  liable ;  supposing  the  section  6 
stood  alone,  it  could  hardly  be  doubted  that  the  liability 
thereby  created  must  attach  to  the  general  or  special 
owner  of  the  goods,  as  the  only  parties  who  would  derive 
benefit  from  the  use  of  the  wharf,  for  landing  or  shipping 
the  goods.  But  looking  at  the  section  7,  it  is  apparent 
that  that  section  does  not  create  the  liability  of  **the 
'*  owner,  consignee,  or  agent  of  the  articles,"  but  treats 
them  as  the  parties  in  whom  that  liability  has  been  created 
by  the  section  6 ;  for  it  says,  "If  the  owner,  &c.  shall  refuse 
"to  pay  the  wharfage."  Now  the  Legislature  could  not 
very  well  have  given  a  summary  remedy  for  a  refusal  to 
do  something,  unless  by  the  common  or  statute  law  the 
party  were  bound  to  do  it.  The  obligation  to  pay  a  par- 
ticular rate  of  top  wharfage  is  unknown  to  either,  but  for 
section  6,  whence  it  is  evident  that  the  owner,  &c.,  of  the 
articles  is  the  party  against  whom  the  general  right  to  sue 
is,  by  the  section  6,  intended  to  be  given  to  the  owner  of 
the  wharf;  and  if  this  be  so,  the  remedy  given  by  the 
section  7  is  only  cumulative.  This  view  is  strengthened 
by  the  consideration  that  the  right  given  by  section  6  is  to 
*'  sue  for  y"  which  indicates  a  proceeding  in  personam ,  and 
is  hardly  applicable  to  the  proceeding  prescribed  by  section 
3,  by  warrant  of  distress  for  the  recovery  of  a  penalty. 

The  other  point  on  which  we  felt  some  difficulty,  is, 
whether  there  was  any  evidence  that  the  plaintiffs'  wharf 
was  "properly  planked  or  timbered  on  the  surface."  The 
only  evidence  given  was  that  one  of  the  witnesses  said  the 
wharf  was  in  good  order.  The  Legislature,  in  creating 
this  new  liability,  seem  to  have  taken  especial  care  that  it 
should  only  attach  to  those  who  should  be  secured  in  hav- 
ing a  fan*  equivalent  for  the  new  tax  imposed  on  them,  — 
by  the  convenience  of  a  safe  and  suitable  wharf  for  the 
landing  or  shipment  of  goods,  —  and  did,  by  very  plain 

and 
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1861.     and  emphatia  words,  limit  the  right  to  levy  this  new  tax, 

to  the  owners  of  such  whar7es  as  would  afford  that  suffi- 

t^ainst  ^^^^^  equivalent,  and  none  other.  In  order  to  bring  them- 
TsATBs.  selves  within  the  provisions  of  this  Act,  the  plaintiffs 
thought  it  necessary  (as  undoubtedly  it  was)  to  aver  that 
their  wharf  was  properly  planked  or  timbered  on  the  sur- 
face, which  averment  they  were  boimd  to  prove  affirma- 
tively; and  it  was  a  matter  most  easy  of  proof,  if  the 
fact  was  so.  We  cannot  think  that  the  mere  proof,  that 
in  the  opinion  of  the  plaintiffs'  clerk  the  wharf  was  in  good 
order,  can  be  sufficient  evidence  that  it  was  in  that  order 
which  the  Legislature  has  prescribed,  viz.  that  it  was 
properly  planked  or  timbered  on  the  surface.  On  this 
point  only,  we  think  the  rule  for  entering  a  nonsuit  should 
be  made  absolute. 

This  is  the  opinion  of  N.  Pakkeb,  M.  R.,  Wilmot,  J., 
and  myself.  Pabkeb  and  Ritchie,  JJ.,  would  have 
inclined  to  order  a  new  trial  on  payment  of  costs. 

Rule  absolute. 


END  OF  EASTER  TERM. 
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FEARON  against  MURRAY.  lUhJune. 

THIS  was  an  action  of  replevin,  in  which  a  verdict  was  Wh^,  to  re- 
entered for  the  defendant,  on  the  plea  of  property,  Sefendant 
and  for  the  plaintiff,  on  several  other  issues.  [See  antCfp.  the  plea  of 
11.]     The  Clerk,  on  the  taxation  of  costs,  allowed  ike^J^SSi^^ 
defendant  the  fees  of  certain  witnesses  (one  of  whom,  ^<^'2^Stied  tothe 
CampbeU,  attended  the  trial  on  behalf  of  the  plamtiff,  but^*J^« 
was  called  by  the  defendant  only),  on  an  affidavit,  which  JJ^^J^^pj^**^® 

stated  that  their  evidence  was  material  on  the  plea  of  tboogh  their 

eTidenoe  majr 
property;  but  did  not  shew  that  they  were  called  exdu- not  have  been 

sively  on  that  plea.     In  Hosier  term  last,  JET.  £.  iio&in-appitoabfe 

sariy  on  behalf  of  the  plaintiff,  obtained  a  rule  nisi  for  a    *'*'*' 

review  of  the  taxation. 

Fraser  now  shewed  cause.    It  is  not  necessary  that  the 

witnesses  should  be  called,  exclusively  to  support  the 

issue,  on  which  the  party  succeeds.     Chit.  Arch.  1381 ; 

Richards  v.  Oohen  (a)  ;  Lardner  v.  Dick  (b)  ;  Crowther 

V.  Elwell  (c);  Hddemess  v.  McKendrick  (d).      Who- 


(a)  1  Dawl.  688.  (6)  2  Dowl.  888. 

(c)  4Jr.<e  TT.Tl.  (d)  2^^,218. 


erer 
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Fkaron 

against 
Murray. 


ever  gets  the  general  costs  of  the  cause,  gets  the  costs  of 
the  witnesses.  The  certificate  of  the  Clerk  of  the  Circuits 
was  produced,  that  JVeil  Oampbdl  was  called  by  the  defen- 
dant only. 

H.  B.  RoUnsony  contra^  cited  Othir  v.  Calvert  (a). 
The  Statute  4  Ann^  c.  16,  is  in  favor  of  the  plaintiff,  as 
is  also  Holdemess  v.  McEendrtck.  None  of  the  other 
cases  cited  for  the  defendant  were  actions  of  replevin. 
The  defendant  should  have  had  the  Judge's  certificate 
that  there  was  reasonable  cause  for  pleading  non  cepit.  1 
Tidd,  712.  714. 

Carter,  C.  J.  The  plea  of  property  was  the  material 
issue.  The  defendant  is  entitled  to  the  costs  of  all  the 
witnesses  relating  to  the  proof  of  that  plea,  and  the  plain- 
tiff to  those  relating  to  the  others.  It  is  not  necessary 
that  the  evidence  should  apply  exclusively  to  the  plea  of 
property.     I  think  the  case  very  plain. 

Parker,  J.,  referred  to  Cook  v.  Green  (ft),  and  said 
that  the  Statute  of  Ann  only  applied  where  the  plaintiff 
had  pleaded  after  an  avowry. 

Per  Curiam  J  Rule  discharged  with  costs. 


(a)  1  Bing.  275. 


(6)  5  Tatmt.504. 


DOWNS  against  GORDON. 


/^ASE  for  obstructing  a  stream  and  overflowing  the 


plaintiff's  land. 


A  leased  land 

toplaidtiirforl 

twentynsbe 

aSmaSig         At  the  trial  before  Wilmoty  J.,  at  the  last  Restigouche 

conveyed  to  B 

in  fee,  a  piece  of  land  including  that  leased  to  plaintfif.  The  deed  contained  the  following 
words :  ^  A  portion  of  which,  on  the  west  side  of  the  brook,  is  under  lease  to  D  (the  plain- 
**  tiff),  which  lease  is  not  yet  expired/'  B  conveyed  the  whole  of  the  land  to  the  defendant ; 
and  both  the  defendant's  deed,  and  the  deed  from  AtoB,  were  registered  before  the  plain- 
tiff's lease. 

Held,  1st,  that  B  was  only  a  purchaser  of  the  reversionary  interest  in  the  land  leased,  and 
not  of  the  land  itself,  till  the  expiration  of  the  lease,  which  was  not  therefore  void  as  a^dnst 
him  under  the  Registry  Act. 

2.  That  as  B  waa  not  a  subsequent  purchaser  of  the  land  leased,  he  could  not,  by  convey- 
ing to  the  defendant,  give  him  a  better  title  than  B  himself  had. 

8.  Though  a  subsequent  purchaser  from  A,  for  valuable  consideration,  with  a  registered 
deed,  would  avoid  an  unregistered  lease,  it  would  not  be  so  if  the  conveyance  was  made 
expressly  subject  to  the  lease. 

circait 
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circuit,  it  appeared  that  the  plaintiff  went  into  possession      1861. 

of  this  land  in  1833,  under  one  Christopher^  and  that  in    

1852  Chnstopher  executed  a  lease  of  the  land  to  him,  for  against 
21  years,  which  lease  was  not  registered  until  August^  Gobdon. 
1856.  On  the  7th  September^  1854,  Christopher  conveyed 
to  one  Gillies y  in  fee-simple,  a  tract  of  land,  by  metes  and 
bounds,  containing  425  acres,  which  included  the  land 
leased  to  the  plaintiff.  This  conveyance  to  Oillies  con- 
tained the  following  statement :  *'  A  portion  of  which,  on 
''  the  north  side,  is  under  lease  to  one  Henry  DownSy  which 
'*  said  lease  is  not  yet  expired."  In  1855  Oillies  conveyed 
part  of  the  land  described  in  the  plaintiff's  lease  (includ- 
bg  the  part  overflowed)  to  the  defendant.  Both  these 
last  mentioned  deeds  were  registered  before  the  lease  from 
Christopher  to  the  plaintiff.  The  learned  Judge  being  of 
the  opinion  that  the  lease,  not  having  been  recorded,  was 
Toid  against  the  subsequent  conveyances  to  Gillies  and  the 
defendant ;  and  that  the  reference  to  the  lease  in  the  deed 
to  GUlieSy  not  specifying  the  bounds  of  the  land  leased,  or 
the  term  granted,  would  not  save  it  from  the  operation  of 
the  deed,  —  directed  a  verdict  for  the  defendant. 

J.  A,  Street,  Q.  C,  in  Michaelmas  term  last  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

J.  M.  Johnson,  Q.  C,  shewed  cause  in  Hilary  term 
last.  The  lease  is  fraudulent  and  void  under  the  Eegistry 
Act,  1  Beu.  Stat.  286,  against  the  defendant,  who  is  a  sub* 
sequent  purchaser  for  valuable  consideration.  The  words 
in  GiUietf  deed,  although  they  state  that  the  lease  had  not 
then  expired,  that  is,  on  the  7th  September,  1854,  did  not 
shew  when  it  would  expire.  [Pabker,  J.  Does  that  not 
put  the  purchaser  on  inquiry  ?  The  effect  of  the  deed  is^ 
that  the  purchaser  takes  it  subject  to  the  lease^  whatever 
it  may  be.]  The  purchaser  was  only  bound  to  take  notice 
of  a  lease  which  according  to  the  Statute  of  Frauds  could 
not  exceed  three  years.  [RncHiE,  J.  Not  at  all.  If 
the  lessee  is  in  possession,  it  would  operate  as  a  lease  from 
year  to  year,  though  it  was  not  recorded.  Act  26  Geo. 
UI^  c.  3,  §  18.]  We  had  a  right  to  presume  the  lease 
was  for  less  than  three  years.  [Parkeb,  J.  The  defen- 
dant 
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1861 .     dant  only  bought  the  reversionary  interest  in  the  land  under 

the  lease,  and  must  he  not  shew  what  that  interest  is  ?]  The 

against  Legislature  has  declared  where  the  party  is  to  search  for 
QORDON.  all  itistruments  affecting  land.  The  lease  is  absolutely 
void  unless  it  is  recorded.  [Cabteb,  C.  J.  Suppose  the 
lease  to  be  void,  in  whom  does  the  land  vest?]  In  the 
defendant.  The  deed  does  not  except  the  land  leased: 
the  defendant  was  the  landlord  so  long  as  the  lease  was 
binding;  but  as  soon  as  it  terminated,  he  became  the  ab- 
solute owner.  3  Suffd.  V.  &  P.  316.  Admitting  the  deed 
to  Oillies  did  not  avoid  the  lease:  when  GiUies  con- 
veyed to  Gordon,  without  any  reference  to  the  lease,  in  his 
deed,  he  became  a  purchaser  for  valuable  consideration, 
without  notice,  and  the  lease  was  avoided  under  the  fourth 
section  of  the  Registry  Act.  [Pabkeb,  J.  K  a  man  buys 
subject  to  a  lease,  does  he  not  take  the  responsibility  of 
finding  out  what  the  lease  is  ?]  As  the  deed  from  Gillies 
to  the  defendant  did  not  refer  to  the  lease,  and  the  defen- 
dant's deed  was  registered  before  the  lease  was  registered, 
it  avoids  it. 

e/.  A.  Street^  Q.  C,  contra.  It  was  sufficient  for  the 
plaintiff  to  prove  possession  of  the  land,  and  he  did  prove 
possession  for  about  twenty  years.  The  deed  from  Christo- 
p?ier  to  Gillies  expressly  excepted  the  land  leased  to  the 
plaintiff.  If  the  words  of  the  deed  mean  anything,  they  are 
an  exception.  [Parker,  J.  No,  not  an  exception :  but 
that  the  purchaser  takes  subject  to  the  lease.]  GHUies 
only  purchased  the  reversion  in  that  portion  of  the  land 
under  lease  to  the  plaintiff.  Recitals  in  a  deed  are  binding 
on  the  party  making  it,  and  all  claiming  under  him. 
Foi'd  V.  Gray  (a)  ;  Crease  v.  Barrett  (6) ;  Carpenter  v. 
Buller  (c).  If  a  person  purchase  property  of  which 
another  is  in  possession,  he  is  bound  to  take  notice  of  it, 
and  to  ascertain  what  estate  he  has  :  he  is  bound  by  all  the 
equities.  3  8ugd.  V.  &  P.(10/A  ed.)  469,  474 ;  Jones  v. 
Smith  (d) .  Whatever  is  sufficient  to  put  a  purchaser  upon 
inquiry  is  good  notice.     Bamhart  v.  Greenshields  (c). 

ia)18alk.2S6.  Cb)  iau.£  R.m..  (c)  8  3r.  <£  ^.  200. 

id)  1  Hare,  eO.  (a)  28  L.  d  Eq.  R.  T7. 

The 
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The  Act  does  not  do  away  with  the  eflbct  of  possesaioo,      1861. 
which  is  sufficient  to  pot  the  party  on  inquiry.     The  deed         ' '  ' 
to  CHlUeB  was  consistent  with,  and  resenred  the  plaintiff's     q^J^ 
rights,  and  the  defendant  could  not  daim  more  than  his    OQaix»r. 
grantor  had  to  g^Te.    It  is  not  tbe  case  of  OhriaUpher 
conveying  the  same  land  twice,  and  ike  second  purchaser 
getUng  bis  deed  on  record  first.    It  ia  not  a  case  within 
the  Begistry  Act. 

Our.  adv.  tmlt. 

Cartsr,  C.  J. 9  now  delivered  the  judgment  of  the  Conrt. 
This  was  an  action  on  the  case,  for  the  obstruction  of  a 
stream  called  OhriHqpher's  brook,  whereby  the  plaintiff's 
lat|d  was  orerflowed  and  sustained  damage.  It  appeared 
in  eyidence,  that  the  plaintiff  went  into  possession  of  this 
land,  in  1833,  under  one  ChrUtcpker^  and  that  in  1852, 
(Jhridopher  ezecnted  a  lease  to  him,  including  the  land  in 
question,  for  twenty-one  years,  which  lease  was  not  regis- 
tered till  August,  1856.  On  7th  September,  1854,  Chris- 
topher conveyed  to  OiUies  four  hundred  and  twenty*-five 
acres  by  metes  and  bounds,  which  included  the  land  pre- 
viously leased  to  the'  plaintiff,  **  a  portion  of  which,  on  the 
'*  west  side  of  the  brook,  is  under  lease  to  one  Henry  Doums, 
'^  which  said  lease  is  not  yet  expired.^  In  1855,  OiUies 
conveyed  part  of  the  land  described  in  the  lease  (being 
the  land  in  question)  to  the  defendant.  Both  these  last 
mentioned  deeds  were  registered,  before  the  lease  from 
Christopher  to  the  plaintiff  It  was  contended  on  behalf 
of  Uie  defendant,  that  when  the  deed  from  Christopher  to 
GiUies  was  registered,  the  lease  to  Downs  became  fraudu- 
lent and  void,  under  section  4  of  the  Registry  Act  (1  Bev. 
Stat.  285),  inasmuch  as  OiUies  was  a  subsequent  purcha- 
ser for  valuable  consideration,  whose  conveyance  was  reg- 
istered previously  to  the  lease,  and  that  therefore  the  lease 
then  expii-ed. 

But  was  he  the  subsequent  purchaser  contemplated  by 
mction  4,  i.  e.  a  purchaser  of  the  land  included  in  the 
lease  ?  As  regards  that  land,  he  only  purchased  the  rever- 
sionary interest,  not  the  laud  itself,  —  an  interest,  by  the 
23  terms 
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1861.     terms  of  the  deed,  not  to  become  possessory,  till  the  end  of 

the  twenty-one  years  for  which  the  lease  was  to  run,  and 

against  ^^^^h  lease,  at  the  time  ho  purchased,  was  perfectly  good 
Gordon,  and  valid.  He  could  not,  by  registering  his  deed,  alter 
the  terms  of  it,  and  make  it  convey  a  possessory,  instead 
of  a  reversionary  interest.  Nor  could  he  say  that  by  reg- 
istering his  deed,  he  would  make  that  lease  fraudulent  and 
void,  as  regards  land  which  (the  lease  being  perfectly  good 
at  tho  time)  he  had  purchased  expressly  subject  to  the 
lease,  and  in  which,  by  the  terms  of  his  deed,  he  was  to 
have  no  possessory  interest,  till  that  lease  expired.  He 
was  not  the  purchaser  of  the  land  included  in  the  lease,  till 
the  lease  expired ;  and  tho  very  deed  which  he  registers, 
shews,  that  at  the  time  of  such  registry,  he  was  not  a  pur- 
chaser of  the  land  under  lease  to  the  plaintiff. 

But  admitting  that  Oillies  was  not  a. subsequent  purcha- 
ser, so  as  to  avoid  the  Tease,  it  was  further  contended  (and 
this  was  tho  view  taken  by  the  learned  Judge  at  the  trial) 
that  when  GiUies  cpnveyed  to  Oordon,  by  a  deed  which 
did  not  refer  to  the  lease,  which  last  deed  was  registered 
before  the  lease,  Gordon  became  a  subsequent  purchaser, 
and  then  the  lease  became  void.  '  It  was  argued  (not 
without  plausibility),  that  when  GiUies  conveyed  to  Gor- 
don^ he  ( GiUies)  had  in  himself  the  same  estate  in  the 
land,  which  Christopher  had  when  he  conveyed  to  GiUies; 
and  as,  had  Christopher  made  his  conveyance  to  GiUies, 
general,  without  any  reference  to  the  lease  to  DoicnSj  that 
conveyance,  if  previously  registered,  would  have  avoided 
the  lease,  the  same  result  would  follow  from  the  deed 
given  by  GHUies  to  Gordon,  After  very  full  considera- 
tion, we  do  not  thiuk  this  position  can  be  maintained. 
Tho  object  of  the  Registry  Act  is  undoubtedly  to  effect 
the  registration  of  all  instruments  which  convey  an  inter- 
est in  land  for  any  period  over  three  years.  To  enforce 
this,  although  it  will  not  allow  an  owner  of  land,  who  has 
leased  it  for  more  than  three  years,  to  avoid  such  lease,  if 
not  registered,  and  himself  to  retake  possession  of  tho 
land ;  it  does  enable  a  third  party,  who  has  subsequently 
purchased  such  land  from  the  lessor,  for  valuable  consider- 
ation 
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ation,  to  avoid  the  lease,  if  his  conveyance  be  previously      1861. 

registered;   i.  e.  until   the  lease  is  registered,  the  law    

declares  that  by  virtue  of  the  original  title  of  the  lessor,      against 
hemsiy  convey  the  land,  free  of  the  lease,  to  a  purchaser    Gordon. 
for  valuable  consideration.     But  he  cannot,  by  selling  to  a 
third  party,  expressly  subject  to  the  lease,  place  that  third 
party  in  the  same  position  in  which  the  law  had  placed 
him  as  original  owner  and  lessor. 

GiUies  had  no  original  title  to  fall  back  upon,  as  ChiHa- 
topher  bad.  His  title  rests  entirely  on  the  deed  from 
Ohristopher  tp  him,  and  by  the*terms  of  bis  own  title,  he 
is  precluded  from  conveying  the  leased  land. 

The  object  of  this  provision  of  the  Registry  Act,  is  not 
to  enable  the  lessor  to  commit  what  would  look  very  like 
fraud  in  &ct,  if  not  in  law,  but  to  protect  the  subsequent 
purchaser,  who  finding  nothing  on  record  to  interfere  with 
the  title  of  the  vendor,  is  rendered  safe  in  making  the 
purchase.  Supposing  Christopher  had  propQsed  to  con- 
vey the  whole  land  to  QiUieSj  without  noticing  the  lease  to 
Dovms^  Gillies  by  reference  to  the  records,  would  have 
found  nothing  to  interfere -with  Christapher^s  right  to  make 
such  conveyance ;  but  if  Gordon^  when  about  to  purchase 
from  CHUieSj  had  searched  there,  he  would  have  found 
that  GiUies'  title  was  subject  to  the  lease  to  Downs.  Again, 
if  the  convoyauoe  by  which  Gillies  gains  bis  title  would 
Qot  constitute  him  a  subsequent  purchaser  under  the  Act, 
it  would  seem  inconsistent  that  Gordon,  who  claims  through 
GUlies,  should  be  placed  in  a  better  position  than  the 
person  through  whom  he  derives  his  title. 

For  these  reasons,  we  think  the  lease  to  Downs  was  not 
void,  and  that  tiie  rule  for  a  new  trial  must  be  made  abso- 
lute. .     . 

Rule  absolute. 
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WETMtHBS  affainiH  LEVY— lu  Error. 


may^au^^  rilHIS  Mse  woB  bMaght  fay  writ  of  Error  from  the  Info- 

the  array,  ^    'I     rtor  Coort  of  Common  PImb,  for  the  County  of  Kent. 

afflni^  exists   "^^ 

between  him  At  the  trial  of  the  oauee  (wbkrii  was  a  summaiy  actbn)  in 

who  flttin-  the  Court  below,  hia  Honor  the  preMdkig  Judge,  having 
mooed  the  o^e„„|^  ^  ohallwgv  made  by  the  then  defendant,  to  the 
array,  on  the  gromd  of  affii^ty  between  him  (the  difen- 
dant)  and  die  Sheriff  who  iammoaed  the  jury,  a  bill  of 
exceptions  waa  tendeted,  and  ngned  by  the  Judge,  upon 
which  the  eauae  OMae  up  before  this  Court. 

In  J%isA9r  term  but.  A*  L.  JRalmcr,  for  the  plaintiff  in 
error,  contended  that  the  right  of  challenge  was  avmihible, 
M  well  where  the  party  challenging  waa  oonneotod  with 
the  Sheriff,  aa  where  the  other  par^  waa  so  connected. 
The  Act  regulating  the  Summary  Ptaotioe  (2  Bev.  8kU. 
866)  provided  that  where  a  aummary  cauae  waa  put  to 
iaeue  by  a  jury,  it  should  be  tried  aoeordii^  to  the  rales 
and  practice  of  the  Court,  as  in  other  cases. 

2>.  S.  Kerry  contra,  contended,  lat,  that  the  defendant 
in  error  waa  entitled  to  object  under  the  plea  of  nuB^uf^ 
est  erratum^  pleaded  in  thia  caae,  that  no  reoord  waa  made 
up.  Thia  ahonld  have  been  done,  and  the  ehallonge  pat 
upon  the  reoord,  when  it  would  appear  whether  or  not  the  i 
time  had  oome  when  the  diaUenge  eould  be  made.  Bex  \ 
r.  Kdmonds  (a);  TiddTs  Forms,  596;  1  OhU.  A^rA.  SS2.J 
[  WiLMOT,  J.  How  can  you  make  up  a  niBi  prims  pecoi4 
in  the  Common  Plaoa^  in  a  smmnary  eaee?]  In  the  same 
way  aa  in  other  oasea.  The  praettoe  ahould  be  the  aamc 
in  aummary  caaea  aa  in  ordinary  coaes.  2  Rev.  Stat.  366. 
It  did  not  appear  that  the  challenge  waa  in  writing,  as  il 
should  have  been.  Mayor ^  die.  of  Carmarthen  v.  JSvarUk 
(b) .  2d.  A  party  could  not  reverse  a  judgment  for  errori 
unleaa  he  could  ahew  that  the  error  waa  to  hia  diaadvan* 
tage.  There  waa  no  preaumption  in  law,  that  a  Sheriil 
would    favor  a  atranger,  in    preference    to  a  relatioQ 

(a)  4  B.  10  Aid.  471.  (6)  10  M.  d  W.  374. 
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3  Ba4i.  Abr.  *' Error''  (K.  4);  Co.  Litt.  IW,  6;  4  Bac.      18§L 

Mr.  '^Juries''  (B)  3  d  (JE)  1.     3d.  A  sumpaiy  suit    — 

most  be  detennined  accoi^ng  to  the  vei^y  right  of  the     i^Ii^ 
matter ;  and  this  challenge  was  merely  a  ted^nical  objec-      Lxrr. 
tioD. 

Palmer  J  in  reply.  In  sununaiy  actioii«(».^the  minutes 
of  the  Court  were  the  onl^'  record ;  but  if  a  record  was 
necessary  9  it  was  through  the  plaintiff's  neglect  that  it  was 
not  made  up.  It  would  be  unfair  to  allow  to  ^e  plaintiff 
the  option  of  challenging«  or  going  to  thft^^,  and  to 
deay  tiie  same  privilfge  to  the  defendant. 

Our.  (idv.  vuU. 

Cart&r,  C.  J.,  nqw  delivered  the  judgment  of  the  Court. 
This  is  a  case  in  Error  from  the  Inferior  Court  of  Connaim 
Pleas  for  the  County  of  Keni^  which  can^e  before  us  on  a 
bill  of  exceptions,  returned  under  the  hand  and  seal  of  the 
presidiqg  Judge  of  the  said  Court.  The  bill  of  exceptions 
sets  out  the  cause  of  action  and  the  issue  joined  thereon, 
and  then  goes  on  to  sti^te  :  **  And  thereupon  a  jufy  bciifg 
*'  summoned  to  try  the  said  issue,  do  come  (U  the  Court 
**  Haum  in  BicMbuclo,  in  t)ie  County  aforesaid,  on  the  4th 
<'  Tuesday  in  June^  in  this  same  term,  and  the  parties 
^'aforesaid,  by  their  respective  attorni^s  aforesaid,  having 
'Ulso  come,  thereupon  the  said  Joseph  Wetmore^  the 
^*  defendant,  cballengeth  the  array  of  the  said  panel, 
«<  because  he  saith  that  'Jliomas  W.  Bliss,  Esq.,  the  Sher- 
'^iff  of  the  County  of  £e^,  by  whom  the  said  panel  has 
'*  been  returned,  is  of  kin  to  the  jsatd  Joseph  Wetmore; 
*^  and  tibh  he  is  reiuly  to  verity,  wherefore  he  prays  judg- 
'*me|s^,  and  tliat  the  said  pamel  may  be  quashed.  But 
''  this  the  counsel  learned  in  the  law  of  the  said  Morden 
'^  Levy  did  then  and  there  insist,  before  the  Hon.  David 
^^Warkj  presiding  Justice  in  the  said  Court,  that  the  said 
*^  challenge  was  insxifficient  in  law,  nor  ought  to  be  admitted 
^^or  allowed f  and  the  said  Justice  did  then  and  there 
''declare  and  deliver  his  opiniop  that  the  said  challenge 
*'to  the  array  was  insufficient,  and  the  said  Justice  over- 
**  ruled  the  said  challenge  "  ;  on  which  the  bill  of  excep- 
tions 
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1861.   ^  tioiis  was  tendered.     On  this  bill  of  exceptions,  it  appears 

that  the  panel  appeared ;  that  such  panel  was  challenged 

against  ^Y  defendant,  as  tcturned  by  the  Sheriff,  who  was  of  kin 
Levy,  to  him,  the  defendant;  that  the  fact  of  kindred  wjis  not 
disputed  by  the  plaintiff,  but  that  he  objected  to  the  valid- 
ity 6f  the  challenge  in  point  of  law,  i.  e.  demurred  to  the 
challenge ;  and  that  such  demurrer  was  allowed  by  the 
Court. 

It  is  assigned  as  error,  that  the  consanguinity  of  the 
Sheriff  was  good  ground  of  challenge  to  the  array,  and  the 
Court  wap  wrong  in  disallowing  such  challenge ;  and  this 
seems  to  be  the  only  question  for  our  determination. 
There  does  not  appear  any  case  in  the  English  books,  of  a 
challenge  to  the  array,  made  by  a  defendant,  on  the  ground 
that  the  returning  officer  was  of  kin  to  the  defendant  him- 
self, or  to  shew  it  would  not  be  good  cause  of  challenge. 
Such  ground  of  challenge  has,  however,  been  in  several 
instances  allowed  at  Nisi  JPriits  in  this  Province,  and  the 
decisions  never  been  questioned.  In  the  case  of  OuUon  v. 
Mor^e  (a),  the  affinity  of  the  returning  officer  to  himself, 
was  allowed  as  ground  of  challenge  to  the  array,  by  the 
defendant ;  and  in  the  argument  before  the  C6urt,  no 
doubt  was  hinted  at  as  to  the  validity  of  the  challenge,  by 
the  counsel  or  the  Court. 

It  would,  moreover,  seem  ongeneral  principles,  open  to 
the  defendant  to  object  (if  he  chooses)  that  the  jury  has 
not  been  summoned  in  accordance  with  the  law  which 
directs  the  summoning.  We-  take  it,  if  this  ground  would 
be  available  for  a  defendant,  as  a  challenge  to  the  plain- 
tiffs, viz.  that  a  juryman  was  of  kin  to  himself,  the  same 
affinity  of  the  returning  officer  would  be  good  ground  of 
challenge  to  the  array.  In  the  former  case,  the  defendant 
might  fairly  say.  The  juryman  I  challenge  is  not  on(5  you, 
the  returning  officer,  were  authorized  to  summon,  for  the 
venire  under  which  you  act,  directs  you  to  summon  men 
<*who  are  in  nowise  akin  either  to  the  plaintiff  or  the 
^*  defendant;  for,  in  the  words  of  Co.  Liti.  157  (b),  the 

(a)  2  Kerr^  77. 

'*  words 
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"  words  of  the  venire  facias  forbiddcth  the  juror  to  be  of     1861. 
**  kindred  to  eithtr party,'"  — \ 

It  being,  therefore,  as  it  seems  to  us«  the  law,,  that  the     againn 
summoniug  officer  and  the  jury  should  be,  not  of  kindred      Levt. 
to  either  party,  it  is  the  duty  of  the  plaintiff,  to  take  care 
to  issue  the  venire  to  such  officers,  and  if  he  does  not,  the 
defendant  has  a  right  to  avail  himself  of  the  error,,  even 
though  it  might  not  appear  disadvantageous  to. himself. 

The  judgment  must  be  reverf^ed. 

Rule  acoordingly. 


Ex  Parte  JONES. 


A  RULE  nisi  having  been  granted,  fpr  a  mandamun  to  jj- »»«"*«"•«* 
the  Mayor,  Aldermen,  and  Commonalty  of  the  City  Corporation 
of  St.  John,  commanding  them  to  assess,  levy,  collect,  levy  and  coi- 
and  pay  over  to  the  applicant,  a  moiety  of  the  value  of  of  the  amoont 
certain  lands,  under  the  Act  22  Vict.  c.  44,  to  authorize  2J^?2on^ 
the  extension  of  King  Street,  in  that  part  of  the  City  of^^J^^^;^ 
8t.  John,  called  QarUton;  ISneS^^b' 

i^nwer  shewed  cause  in  JEaater  term  last,  and  contended  <i^«  ©^rtenaion 
that  a  tnandamus  would  not  lie,  because  the  applicant  had  laid  out  under 
a  remedy  by  action  against  the  Corporation,  under  the  FiTet.  o.  44. 
tifth  section  of  the  Acf . 

D.  8.  Kerr,  contra,  contended  that  there  was  no  right 
of  action  till  the  money  was  levied  and  collected. 

Cur.  adv.  vult. 

Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court.  % 

This  was  an  application  for  a  mandamus  to  the  Mayor, 
Aldermen,  and  Commonalty  of  the  City  of  St.  John,  to 
assess,  levy,  collect,  and  pay  one  moiety  of  the  estimated 
value  of  certain  lands  and  premises,  repoi-ted  by  certain 
Commissioners,  under  the  22  Vict.  o.  44,  which  lands 
and  premises  were  required  for  the  extension  of  King 

Street, 
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Street,  in  that  part  of  the  City  of  St.  John  called  Uarkton, 
and  to  collect  the  other  moiety  which  iSfhy  section  3,  to  be 
borne  in  rateable  proportions,  by  the  owners  of  and  parties 
interested  in  the  lands  and  premises  so  takeu,  according 
to  the  benefit  derived  by  them  from  the  extension  of  the 
street,  the  ralne  of  which  benefit  to  the  applicant  had 
been  assessed  by  the  Commissioners,  upon  him,  at  £17. 
10«.,  and  the  yalae  of  his  land  and  premises  at  £350.  The 
amount,  therefore,  which  he  seeks  from  the  Corporat»oD  is 
£882  10«/  The  survey  and  plan  of  the  extension  by  the 
Commissioners,  with  their  estimate  and  assessment,  were 
duly  filed  and  reported  to  the  Common  Council,  according 
to  tlie  provisions  of  the  Act,  in  September ^  1859.  Since 
that  time,  the  Corporation  hare  taken  no  steps  to  make  the 
general  assessment  on  the  western  side  of  the  Harbor  for 
the  moiety  of  the  sum  reported  by  the  Commissioners, 
for  compensation  to  the  parties  deemed  entitled  thereto 
under  section  6  of  the  Act,  though  scTcral  applications  have 
been  made  to  them  for  that  purpose  by  the  applicant  for 
this  mandamus.  The  answer  set  up  in  shewing  cause,  that 
the  applicant  has  a  remedy  under  section  5,  and  therefore 
cannot  have  recourse  to  a  mandamus,  will  not  avail.  The 
remedy  by  a  suit,  given  by  that  section,  does  not  arise  till 
after  the  monies  have  been  collected  and  received  by  the 
Corporation ;  and  what  the  applicant  complains  of  is,  that 
the  Corporation  will  not  collect  and  receive.  Section  6 
seems  to  lay  down  this  as  the  duty  of  the  Corporation,  in 
plain  terms  when  it  says,  **  and  the  said  Mayor,  &c.  in 

<  Common  Council  convened,  are  hereby  authorized  and 
^required  to  order  and  direct  the  said  residue  and  remain- 

*  der,  being  one  moiety  or  one  h'alf  o(  the  said  monies, 

*  and  the  expenses  hereinbefore  mentioned,  together  with 
«the  charges  of  assessing,  levying,  and  collecting  the 

*  same,  to  be  forthwith  assessed,  levied,  collected,  and 

*  paid,  in  such  proportions  and  in  the  same  manner  as  any 

*  rates  for  public  charges  are  or  may  be  assessed,  levied, 

<  collected,  and  paid  under  and  by  virtue  of  any  Act  or 

<  Acts  of  Assembly  made  or  to  be  made  for  assessing, 

*  levying,  and  collecting  rates  for  County,  Town,  or  Par- 
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"ish  charges."    Under  this  provision,  the   Corporation      1861. 

might  have   been   entitled  to  a  reasonable  time  within    

which  to  order  the  assessment;  but  as  sixteen  months  jokss. 
have  elapsed  between  the  making  of  the  Commissioners* 
report  and  the  time  when  this  application  was  made  to  the 
Court,  and  repeated  applications  have  during  that  time 
been  made  to  the  Corporation,  and  notice  given,  that  this 
proceeding  would  be  taken,  and  no  valid  excuse  is  offered 
for  the  delay,  we  think  the  mandamtis  should  issue,  order- 
ing the  Corporation  to  asaessy  Zet^,  and  collect  this  moiety. 
The  order  should  not  extend  to  the  payment  of  his  com- 
pensation, to  the  applicant,  because  when  the  other  part  of 
the  order  is  complied  with,  section  5  gives  him  a  remedy 
by  a  suit  within  one  month. 

The  mandamus  will  be,  to  collect  the  moiety  which  has 
been  assessed  by  the  Commissioners,  on  the  parties  bene- 
fited by  the  extension  of  the  street,  under  section  3,  and 
to  assess,  levy,  and  collect  the  other  moiety,  as  provided 
in  the  sixth  section  (a). 

(a)  See  Reg.  y.  Sear$j  EaUer  Term,  1864. 


CONNER  against  WIGGINS  and  Others. 

CASE.     The  declaration  stated  that  before  and  at  the  A  Ucenccd 
^  .^^.       X*         .  .,        .     ^  Bchooi-teacber 

tioie  of  committing  the  gnevances  thereinafter  men- employed  by 

tioned,  the  plaintiff  was  a  school-teacher  in  the  Parish  ofaDtsofa 

Burton;    that   the   defendants,    on  the   3d   July^    1857,  t^J^the 

employed  and  engaged  the  plaiutiff  to  teach  a  school  in5?SteM,^S- 

District  JSo.  3  in  the  Parish  of  Maugerville,  for  twelve  f^n'j^fgj'^ 

months  from  the  8th  July^  according  to  the  provisions'^ J ^^* 

and  conditions  of  the  Act  of  Assembly  relating  to  Parish  ^^'  ^'  ^ 

.  dismisfledby 

tae  Trustee?,  during  his  term  of  engagement;  and  if  the  inhabttants  exclude  him  from  the 
«nooI,  without  ssucn  dismissal,  they  are  liable  to  an  action. 

Where  a  teacher  so  employed  has  been  guilty  of  miacondnct,  but  has  not  been  legally  di»- 
■Msed  by  the  Trustees :  6'emble,  that  in  an  action  against  the  persons  employing  him.  he 
e«  only  recover  nominal  damages. 

24  Schools ; 
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1861.      Schools  ;  and  agreed  to  pay  the  plaintiff  £40  for  the  said 

twelve  months,  to  be  paid  quarterly ;  and  to  provide  a 

against  Sufficient  school -house,  and  to  keep  the  satne  in  good 
Wiggins,  repair,  and  provide  necessary  fuel.  That  the  plaintiff 
opened  the  school  in  said  District  No.  3  and  commenced 
teaching  on  the  8th  JitZy,  in  the  year  1857,  and  continued 
to  teach  there  till  the  7th  Oct6bei\  and  was  ready  and 
willing  to  continue  to  teach  the  said  school  according  to 
his  agreement ;  yet  the  defendants  wrongfully  and  unlaw- 
fully, on  the  said  7th  October,  locked  up  the  door  of  the 
said  school-house,  and  prevented  the  plaintiff  from  entering 
therein,  whereby  he  was  throw^n  out  of  employment  as  a 
teacher,  and  lost  the  Provincial  allowance  to  a  Ist-class 
teacher ;  and  was  also  prevented  from  obtaining  employ- 
ment as  a  teacher  in  any  other  District.  Plea,  not  guilty : 
with  a  notice,  under  the  Act  13  Vict.  c.  32,  that  the  plain- 
tiff was  employed  as  a  school-teacher  on  the  8th  July, 
1857  (as  stated  in  the  declaration),  subject  to  the  provis- 
ions and  conditions  of  the  Act  of  Assembly  relating  to 
Parish  schools ;  that  complaint  having  been  made  to  the 
Trustees  of  Schools  of  the  said  Parish^  of  the  incapacity 
and  improper  conduct  of  the  plaintiff  as  a  school-teacher, 
they  investigated  such  complaint,  and  afterwards,  on  the 
8th  October,  in  the  same  year,  dismissed  the  plaintiff  from 
his  situation  of  school-teacher  in  the  said  Parish ;  and  that 
such  decision  of  the  Trustees,  was  afterwards,  on  the  9th 
February,  1858,  upon  the  appeal  of  the  plaintiff,  con- 
firmed by  the  Board  of  Education  :  whereby  the  right  and 
authority  of  the  plaintiff  to  teach  a  school  in  the  said  Par- 
ish, was  terminated  on  the  said  8th  day  of  October. 

At  the  trial  before  Parker,  J.,  at  the  last  Sunbury 
circuit,  it  was  proved  that  the  plaintiff  was  a  Ist-class 
licenced  school-teacher,  and  that  he  entered  into  the  agree- 
ment with  the  defendants,  as  set  out  in  the  declaration, 
which  agreement  was  approved  by  the  Trustees  of  Schools  \ 
that  soon  after  he  commenced  teaching,  complaints  were 
made  that  he  was  unnecessarily  severe  with  the  children, 
and  swore  at  them  in  the  school ;  that  in  consequence  of 
these  complaints,  the  Trustees,  upon  a  requisition  from  the 

inhabitants 
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InhabitantB  of  the  District,  called  a  meetiDg,  at  which  the      1861. 

plaintiff  and   defendants  were  present,  and  made   their    

respective  statements,  the  plaintiff,  according  to  the  against 
defendants'  evidence,  being  very  violent  and  abusive,  Wiggins. 
though  he  denied  it.  One  of  the  Trustees,  who  acted  as 
chairman  at  the  meeting,  asked  each  of  the  defendants, 
whether  they  woald  send  their  children  to  the  school,  if 
the  plaintiff  remained  there ;  to  which  they  all  answered 
in  the  negative.  The  chairman  then  advised  the  plaintiff 
to  leave  quietly,  stating  that  otherwise  they  should  be 
obliged  to  report  him  to  the  Board  of  Education ;  or,  as 
one  witness  stated,  to  dismiss  him.  The  chairman  then 
directed  tho  other  Trustee  to  lock  up  the  school-house ; 
i^hich  he  did  on  the  following  day,  first  notifying  the 
plaintiff  of  his  intention  to  do  so,  and  telling  him,  if 
he  had  anyUiing  in  the  school-house,  to  take  it  away. 
The  plaintiff  complained  of  these  proceedings  to  the  Board 
of  Education,  and  the  Trustees  were  called  upon  to 
answer.  They  reported  to  the  Chief  Superintendent,  the 
proceedings  of  the  meeting,  and  that  they  had  advised 
the  plaintiff  to  leave  the  place  immediately.  The  matter 
was  afterwards  brought  before  the  local  Inspector,  who, 
after  hearing  both  parties,  reported  that  the  Trustees  were 
jastified  in  dismissing  the  plaintiff.  The  plaintiff  again 
appealed  to  the  Board  of  Education,  who  declined  to 
interfere. 

The  learned  Judge  was  of  opinion  that  the  defence  was 
not  made  out,  as  the  evidence  did  not  shew  that  the  Trus- 
tees had  dismissed  the  plaintiff.  The  question  then  was, 
whether  the  defendants  were  justified  in  what  they  did ; 
whether  there  was  sufficient  cause  for  dismissing  the  plain- 
tiff; and  whether  his  language  was  such  as  to  justify  the 
defendants  in  putting  an  end  to  the  engagement.  If  his 
condact  was  such  as  to  justify  his  dismissal,  he  could  not 
recover.  But  otherwise  he  would  be  entitled  to  damages, 
not  exceeding  the  amount  he  would  have  been  entitled  to 
receive  at  the  end  of  the  year.  His  Honor  left  the  follow- 
iiig  questions  to  the  jury :  — 

1. 
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1861.         1.   Did  the  defendants  terminate  the  plaintiff's  service 

with  the  assent  of  the  Trustees  ? 

a^^iu«         2,    Was  there  sufficient  cause  for  the  plaintiff's  dis- 
wiooiNs.   missal  ? 

Five  of  the  jury  found  a  verdict  for  the  plaintiff 
for  £7  lOs.  damages,  but  were  unable  to  agree  upon  the 
questions  submitted  to  them,  though  they  were  sent  back 
to  the  jury-room  a  second  time  to  consider  them.  It  was 
then  agreed  that  the  verdict  should  be  entered  for  the 
plaintiff,  for  the  amount  found  by  the  jury,  subject  to  the 
opinion  of  the  Court  whether  the  plaintiff  could  be  dis- 
missed except  by  the  Trustees. 

Accordingly,  in  Hilary  term  last,  AUen  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  grant  a  new  trial. 

Ifeedharn  shewed  cause  on  a  former  day  in  this  term. 
The  agreement  was  made  under  the  provisions  of  the  Par- 
ish School  Act,  and  the  defendants  could  not  dismiss  the 
plaintiff:  he  could  be  dismissed  only  by  the  Trustees; 
and  they  never  did  dismiss  him,  whatever  they  may  have 
intended.  No  misconduct  of  the  plaintiff  was  proved: 
I  the  principal  charge  was,  that  he  ^^  called  the  children 
**  d— d  heathens,"  because  they  Would  not  kneel  at  prayers, 
and  laughed  at  him  because  he  prayed  with  his  eyes  open. 

Allen^  contra.  The  agreement  was  between  the  plaintiff 
and  defendants,  and  they  had  a  right  to  dismiss  him,  for 
sufficient  cause.  [Ritchie,  J.  Does  not  the  agreement 
shew  that  the  proprietors  wanted  to  have  the  benefit  of 
the  Statute?]  The  plaintiff  was  dismissed,  as  well  by  the 
Trustees  as  by  the  defendants.  A  formal  written  dis- 
missal was  not  necessary.  When  the  Trustees  notified 
the  plaintiff  that  they  intended  to  lock  up  the  school-house, 
and  afterwards  carried  out  that  intention,  telling  him  to 
take  away  anything  that  belonged  to  him,  that  was  a  dis- 
missal, and  the  plaintiff  so  treated  it,  iu  his  petition  to  the 
Board  of  Education.  The  plaintiff's  misconduct  was  also 
quite  sufficient  to  justify  the  dismissal:  —  his  language 
was  immoral.  [Parker,  J.  No,  not  immoral,  but  im- 
proper. The  jury  refused  to  find  that  the  misconduct 
was  such  as  to  justify  the  dismissal.]     Any  improper  or| 

immoral 
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immoral  coudnct  is  a  cause  for  dismissal.     1  Bev.  Stat.  c.  1861. 

49,  §  18.  

Our.  adv.  vtdt.  againtt 


WlOOIMS. 


Garter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  the  case  brought  by  the  plaintiff,  a 
Ist-class  licenced  schoolmaster,  with  whom  the  defendants, 
iohabitants  of  the  Parish  of  MaugerviUe^  in  the  County  of 
Sanbury^  had,  under  the  provisions  of  the  Revised  Stat- 
utes relative  to  Parish  Schools,  made  an  agreement  in 
writing,  to  employ  him  as  a  parish  schoolmaster  for  one 
year,  from  July  8,  1857,  to  July  8,  1858,  at  a  salary  of 
£40  per  annum,  payable  quarterly.  The  agreement  was 
ratified  and  approved  by  the  Trustees  of  Schools  of  the 
parish ;  and  the  plaintiff  would,  under  the  Act,  have  been 
entitled  to  receive  £30  from  the  Treasury,  in  addition  to 
the  above  salary,  if  his  engagement  had  been  fulfilled ;  and 
had  he  served  half  a  year  or  more,  he  would  have  been 
entitled  to  a  proportionate  sum.  But  at  the  end  of  the 
first  quarter,  he  was  excluded  from  the  school-house  by 
the  defendants,  on  the  alleged  ground  of  misconduct  in 
the  school ;  and  though  ready  and  offering  to  complete  his 
term  of  service,  was  prevented  by  the  defendants  from  so 
doing,  and  was  paid  £10  only,  being  the  quarter  of  the 
year's  salary. 

The  action  is  brought  to  recover  damages  for  the  wrong 
so  alleged  to  have  been  done  by  the  defendants.  The 
case  at  first  went  to  the  jury  on  conflicting  evidence,  to 
decide  whether  the  misconduct  had  been  such  as  to  justify 
his  dismissal ;  but  the  jury,  not  being  able  to  agree  on  this 
point,  came  in  after  two  hours,  with  a  general  verdict  by 
five  of  their  number,  for  the  plaintiff,  with  £7  10«.  dam- 
ages. Not  being  prepared  to  answer  the  questions  put  to 
them  by  the  learned  Judge,  they  were  sent  back,  and  after 
some  farther  deliberation,  returned  with  the  same  verdict, 
and  thd  same  disagreement  as  to  the  misconduct.  A  ques- 
tion having  been  raised  in  the  course  of  the  trial,  and 
reserved  by  the  learned  Judge,  —  whether  the  defendants 
could  terminate  the  agreement  on  the  ground  of  miscon- 
duct. 
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1861.      duct,  without  the  act  of  the  Trustees  of  Schools,  —  and  it 

•    appearing  that,  although  the  matter  had  been  before  the 

offainH*  Trustees,  and  afterwards  (though  somewhat  irregularly) 
Wiggins,  before  the  Board  of  Education,  on  the  examination  and 
report  of  the  local  Inspector,  neither  body  had  deprivec) 
the  plaintiff  of  his  licence,  nor  dismissed  him,  pursuant  to 
the  Act ;  but  on  the  contrary,  the  Board  of  Education  bad 
subsequently  renewed  his  licence  as  a  Ist-class  teacher;  it 
was,  at  the  suggestion  of  the  learned  Judge,  agreed,  tiiat 
the  verdict  should  be  entered  for  the  plaintiff  for  the  dam- 
ages found  by  the  jury,  subject  to  be  set  aside,  and  the 
case  sent  to  a  new  trial,  unless  the  Ck)urt  should  be  of 
opinion  that  the  dismissal  of  the  plaintiff  could  only  be 
effected  by  the  Trustees  of  Schools,  under  the  provisions 
of  the  Act. 

Having  considered  this  question,  we  are  all  of  opinion 
that  the  verdict  should  stand.  We  cannot  consider  that  a 
licenced  schoolmaster,  employed  with  the  assent  of  the 
Trustees  of  Schools,  subject  to  the  duties  and  liabilities, 
and  entitled  to  the  benefits  of  the  Statute,  stands  exactly 
on  the  same  footing  as  if  he  had  made  a  mere  private 
engagement  with  the  defendants,  for  a  year,  to  serve  them 
in  the  capacity  of  a  schoolmaster,  and  subject  to  dismissal 
before  the  expiration  of  that  period,  if  they  found  him 
guilty  of  misconduct.  The  licenced  teacher,  engaging  as 
in  this  case,  is  entitled  to  the  protection,  as  well  as  subject 
to  the  authority  and  dismissal  of  the  Trustees,  with  the 
right  of  appeal  to  the  Provincial  Board  of  Education. 

The  eighteenth  section  of  chapter  49,  1  Bev.  Stat,  119, 
enacts  as  follows :  ''The  Trustees  shall  suspend  or  displace 
'*  any  teacher  within  the  parish,  for  incapacity,  or  any  im- 
«'  proper  or  immoral  conduct ;  and  in  such  case  shall  forth- 
''  with  transmit  their  proceedings  to  the  Superintendent, 
*'  for  the  information  of  the  Board,  who  may  refer  the 
<<  same  to  the  inquiry  and  report  of  the  local  Inspector." 
Section  10,  cJiaptei*  51,  enacts  thus  :  *'  The  dismissal  of  a 
''teacher  by  the  Trustees  shall  be  final,  and  his  licence 
"cancelled,  unless  he  appeal  within  thirty  days  to  the 
*♦  Board."    It  is  very  evident,  that  neither  the  Trustees 

nor 
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nor  the  Board  of  Education  would  take  on  themselves  the 
responsibility  of  dismissing  the  plaintiff,  though  the  Trus- 
tees were  willing  and  desirous  he  should  give  up  his 
engagement,  and  go  to  some  other  parish,  which  he  would 
not  do,  but  chose  to  stand  on  his  rights.  We  think  the 
defendants  have  acted  illegally,  although  they  might  have 
been  subject  to  merely  nominal  damages,  had  the  jury  been 
satisfied  as  to  the  alleged  misconduct.  As  it  is,  no  fault 
can  be  found  with  the  amount  of  damages,  which  is  only 
the  quarter's  proportion  of  the  Provincial  allowance. 

The  rule  for  a  new  trial  is  discharged  (a). 

(a)  The  teventy-foarth  section  of  Uie  chapter  of  the  Consolidated  Statutes 
relating  to  Schools,  gives  power  to  the  Trustees  to  suspend  or  dismiss 
teachers  in  certain  cases. 


1861. 

Conner 

affainst 
Wiggins. 


TAYLOR  uffainst  BURPEE. 

DEBT  by  the  assignee  of  a  replevin  bond,  tried  before 
Cartel^  C.  J.,  at  the  York  Sittings  in  January  last. 
The  breach  of  the  bond  alleged,  was  the  not  prosecuting 
the  suit  with  effect,  and  without  delay.      Plea,  non  est 

The  bond  and  assignment  were  admitted  in  evidence,  on 
proof  of  the  handwriting  of  the  respective  subscribing 
witnesses,  subject  to  the  following  objections:  — 

1.  That  the  bond,  having  been  taken  with  only  one 
surety,  was  not  assignable. 

2.  That  the  bond  and  assignment  required  subscribing 
witnesses,  and  they  should  have  been  called  to  prove  the 
execution. 

3.  That  the  assignment  was  not  in  the  form  given  by 
tJbe  Act,  having  been  made  at  the  request  of  the  defen- 
dant's attorney. 


an  action  hj  the  assignee  of  the  bond. 
The  bond  raay  be  Msigned  at  the  request  of  the  defendant's  attorney. 


A  replevin 
bond  with  one 
surety  is  suflQ* 
cient,andmay 
be  a88i|rned 
under  the 
Mev.  Stat.  c. 
126.    Though 
the  Sheriff 
might  object 
to  take  such  a 
bond, or  the 
defendant  in 
the  replevin 
suit  to  take 
an  assignment 
of  it,  the 
plaintiff  In 
that  suit  can- 
not object. 

A  subscrib- 
ing witness 
not  being  re- 
quired to  the 
execution  of 
the  bond  or 
assignment, 
proof o( the 
obligor's 
handwriting 
is  sufficient  in 


The 
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1861.  The  breach  of  the  bond  was  proved,  and  the  plaintiff 

obtained  a  verdict  for  one  shilliuir  damaires. 

Tatlob 

against        ^  ^^^^  ^^^^  ^^^  ^  ^^^  ^™I  having  been  granted,  on  the 

BuRPBS.    ground  of  the  improper  admission  of  the  bond  and  assign- 
ment in  evidence ; 

Allen  shewed  cause  in  faster  term  last.  1.  The  Statute 
is  only  directory  as  to  taking  two  sureties.  It  is  for  the 
protection  of  the  Sheriff,  and  he  is  not  compelled  to  take 
two.  If  he  takes  insufficient  pledges,  the  party  distrain- 
ing has  a  remedy  over  against  him.  AtASten  v.  Howard 
(a) ;  Peppin  v.  Cooper  (6).  At  all  events,  the  defect  was 
apparent  on  the  face  of  the  declaration,  and  the  defendant 
should  have  demurred.  N.  Bk.  and  N,  Scotia  Land  Co» 
V.  Kirk  (c).  2.  The  Statute  does  not,  in  terms,  require 
subscribing  witnesses,  either  to  the  bond  or  the  assign- 
ment. The  fact  that  the  form  of  the  bond  given  in  the 
Act,  has  an  attestation  clause,  and  that  the  word  <*  witness ** 
appears  at  the  foot  of  the  assignment,  does  not  amount  to 
a  legislative  declaration  that  witnesses  are  necessary.  The 
Act  13  Vict.  cJ  53,  §  14,  required  the  assignment  of  a 
replevin  bond  to  be  made  in  the  presence  of  two  witnesses ; 
but  the  eleventh  section  of  c.  126  of  the  JRevi^ed  Statutes 
says  nothing  about  witnesses.  The  Act  19  Vict.  c.  41  ^ 
§  18,  renders  it  unnecessary  to  call  the  attesting  witness, 
to  prove  any  instrument  which  does  not  require  an  attest- 
ing witness.  It  was  sufficient,  therefore,  in  this  case  to 
prove  the  handwriting. 

3.  It  is  not  necessary  to  follow  the  exact  forms  given 
in  the  Act.  Any  variation  which  does  not  affect  the  sub- 
stance, is  immaterial.  1  Eev.  Stat.  463.  In  PoUock  v. 
Gardner  (tJ),  the  variation  from  the  prescribed  form  was 
substantial.  An  assignment  made  at  the  request  of  the 
defendant's  attorney,  is  the  same  as  if  made  at  the  request 
of  the  defendant  himself. 

FiaheTi  Attorney-General,  contra.  The  bond  was  not 
assignable  at  common  law;  and  unless  it  is  taken  with 
two  sureties,  as  required  by  the  Statute,  it  cannot  be 

(a)  7  Taumt.  827.  (6)  %B.AA.  4XL 

(e)  1  AUen,  447.  (d)  8  Kerr,  666.  j 

assigned. 
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assigned.     The   Statute  is   imperative,  and   not   merely      \^^^h 

directory  :  it  declares  (1  liev.  Stat.  324)  that  **  the  Sher-    

*'  iff,  having  any  writ  of  replevin,  shall^  before  the  cxecu-  c^ai^^t 
*'tion  thereof,  take  a  bond  (6r)  with  two  sureties,"  &c.,  Burfbb. 
and  though  it  does  not  declare  in  express  words  that  the 
assignment  shall  be  made  in  the  presence  of  witnesses,  it 
does  so  in  effect ;  because  it  declares  that  the  Sheriff  ^hall 
assign  the  bond  *«  by  endorsement  (Hy* ;  and  the  form, 
having  the  word  **  witness,"  shews  what  was  intended,  as 
fully  as  if  it  had  been  declared  iu  the  body  of  the  Act. 
The  Act  13  Vict.  c.  53,  having  required  the  assignment  to 
be  made  in  the  presence  of  witnesses,  it  is  still  necessary ;' 
for  the  object  of  the  Revised  Statutes  was  merely  to  sim- 
plify, and  not  to  alter  the  law.  It  should  have  been  stated 
that  the  assignment  was  made  at  the  request  of  the  defen- 
dant :  the  attorney  has  no  right  to  ask  for  it.  Polloh  v. 
Gardner  shews  that  it  id  necessary  to  follow  prescribed 
forms. 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  a  replevin  bond  ;  and  the  question 
OQ  which  the  ordering  a.  new  trial  will  depend,  is,  whether 
the  bond  and  assignment  were  properly  received  in  evi- 
dence. The  objections  made  to  the  bond,  were,  Ist,  that 
it  was  taken  with  only  one  surety^  when  the  Act  (1  Bev. 
*itaL  324,  §  11)  says  the  Sheriff  '<  shall  take  a  bond  {G) 
'  wjtii  two  sureties. '  2d,  ihut  having  been,  in  accordance 
with  the  form  (G^),  attested  bv  a  witness,  that  witness 
was  not  called  to  prove  it,  but  the  only  proof  given  was 
that  of  the  handwriting  of  the  obligees'  signatures.  The 
objections  to  the  assignment  are,  that  it  is  stated  to  have 
l>een  made  at  the  request  of  the  defendant's  attorney, 
whereas  the  Act  says  it  shall  be  assigned  "  upon  request 
of  the  defendant " ;  also,  that  it  is  not  attested. 

The  first  question  is,  whether  a  replevin  bond  taken  by 
the  Sheriff  with  one  surety  only,  is  assignable? 

The  object  of  the  replevin  bond  is  to  secure  the  Sheriff 

iuT  at  once  giving  up  to  the  plaintiff  in  replevin,  goods 

25  in 
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Taylor 
against 


in  the  possession  of  the  defendant  in  replevin,  which  may 
on  the  trial  tarn  out  to  be  the  defendant's  property ;  and 
such  bondy  the  Sheriff  might  have  taken  bj  the  common 
law,  but  could  not  have  assigned  to  the  defendant,  so  as  to 
give  him  a  right  to  sue  on  it  in  his  own  name.  The  object 
of  the  assignment  of  the  bond,  given  by  the  Statute,  was 
to  give  the  defendant  (who  had  been  deprived  of  the  goods 
by  the  writ  of  replevin)  a  summary  mode  of  redress,  if 
the  plaintiff  (who  had  obtained  possession  of  the  goods) 
did  not  proceed  without  delay  to  try  the  right  to  the 
goods ;  or  if  he  did,  and  failed  to  establish  his  right,  did 
not  return  the  goods,  and  pay  all  damages  and  costs 
awarded  to  the  defendant.  The  sufficiency  of  the  sureties 
who  join  in  the  replevin  bond,  is  a  matter  which  does  not 
id  any  way  affect  the  plaintiff  in  the  replevin  suit,  but  is  a 
matter  entirely  between  the  Sheriff  and  the  defendant  in  thAt 
suit.  There  can  be  no  doubt  that  the  Sheriff  might  refuse  to 
deliver  up  the  goods  unless  a  bond  with  itvo  sureties  were 
given ;  or,  that  the  defendant  in  the  replevin  suit  might  de- 
cline to  take  an  assignment  of  a  replevin  bond  with  only  one 
surety,  and  seek  his  remedy  against  the  Sheriff.  But  if 
the  Sheriff  and  the  defendant  are  both  satisfied  with  the 
security  of  one  surety,  one  does  not  see  how  it  can  be 
open  to  the  plaintiff  in  the  replevin  suit  to  object  to  it. 

In  the  case  of  bail  bonds  taken  under  23  Henry  F/,  c. 
9,  the  Statute  says,  <^that  the  Sheriffs  shall  let  out  of 
'*  prison  all  persons  arrested,  &c.,  upon  reasonable  <vre* 
*•  ties  of  sufficietU  peraonSj** — the  use  of  the  plural  number 
necessarily  implying  more  sureties  than  one,  —  but  it  was 
decided  in  Cro.  JEUz.  808,  852,  and  862,  that  a  bail  bond 
takeixby  the  Sheriff  with  one  surety  only  was  a  good  bail  bond 
under  this  Act,  so  that  the  Sheriff  could  sue  on  it ;  on  the 
ground  that  the  introduction  of  the  provision  as  to  sureties 
was  entirely  for  the  benefit  of  the  Sheriff,  and  if  he  was 
satisfied  with  one,  when  he  might  have  insisted  on  more,  it 
would  not  make  the  bond  void.  It  is  true,  those  were 
cases  in  which  the  Sheriff  himself  sued  on  the  bond,  and 
indeed  they  occurred  before  the  assignment  of  the  bond 
could  have  been  made,  which  was  by  the  subsequent  Act 

of 
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of  4  Ann,  c.  16^  §  20.    But  as  that  authorises  the  Sheriff     1861 « 
to  aBsigQ  the^  bail  bond^  and  the  bail  bond  is  only  autho- 


rized by  86  Henry  F/,  c.  9,  it  would  tbllow  that  that  a^uintt 
which,  under  the  26  Henry  VI,  c.  9,  was  a  good  bail  bond  bubpcb^ 
in  the  bands  of  the  Sheriff,  might  be  assigned  under  4 
Ann,  c,  16,  §  20 ;  and,  therefore,  as  a  bail  bond  with  one 
surety  would  be  good  in  the  hands  of  the  Sheriff,  it  might 
be  by  him  assigned  to  the  plaintiff.  We  have  not  been 
able  to  find  miy  reported  case,  in  which  an  action  was 
brought  by  the  assignee  of  a  bail  bond  taken  with  only  one 
sarety.  Auslen  v.  Howard  (a),  though  it  decides  that 
the  Sheriff  may  «ue  on  a  replevin  bond  taken  with  one 
surety  only,  and  such  bond  would  be  good  as  regards  the 
Sheriff,  independently  of  the  Statute  11  Oeorge  11^  «.  19, 
$  23,  which  says  the  Sheriff  may  and  shall  take  a  bond 
from  the  plaintiff,  and  two  responsible  sureties,  does  not 
decide  that  such  bend  would  not  be  good  under  the  Stat^ 
ute.  It  would  seem  to  follow,  from  the  same  reasoning 
which  established  the  validity  of  bail  bonds  in  the  cases  in 
Cro.  Miz.f  that  such  a  replevin  bond  would  be  good 
under  the  Act,  and  if  so,  it  would  follow  that  it  would  be 
also  assignable  under  the  Act. 

The  second  objection  is,  as  to  the  proof  of  the  bond, 
which,  it  was  argued,  should  have  been  by  the  attesting 
witness.  This,  under  19  VicL  c.  41,  $  18|  will  depend 
on  the  question,  whether  attestation  were  requisite  to  the 
validity  of  the  bond.  In  none  of  the  Acts  on  this  subject, 
has  it  ever  been  enacted  with  respect  to  the  replevin  bond, 
that  it  shall  be  attested,  though  in  former  Acts  it  was  so 
enacted  with  respect  to  the  assignment.  Nor  do  we  think 
the  mere  form  of  the  bond,  which  undoubtedly  admits  of 
an  attestation,  would  make  such  attestation  necessary. 
By  I  Bev.  Stat.  463,  §  17,  "  Forms,  when-  prescribed, 
*' shall  admit  deviations,  7u>t  affecting  the  substance,  or 
**  calcukUed  to  mislead/*  The  omission  of  attestation  to 
a  replevin  bond,  could  not  in  any  way  affect  the  substance, 
or  mislead ;  and  if  the  bond  would  be  good  without  it,  it 
cannot  be  requisite  to  its  validity.     The  case  of  PoUokv. 

(a)  7  Taunt.  88. 

Gardner 
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1861.      Gardner  (a)  is  very  different  from  this.    There,  the  dcvia- 

'• —    tions  from  the  form  prescribed  by  the  Rule  of  Court,  Mich. 

against     *®™i  *  Vict.^  made  under  the  authority  of  3  Viet,  c,  63,  §  4, 
BuBFEft.    were  essentially  substantial,  and  (if  not  substantial)  had 
no  such  auxiliary  to  aid  them  as  is  provided  by  1  Bev, 
Stat.  463,  §  17. 

2.  As  to  the  assignment.  The  absence  of  any  attesta- 
tion to  that,  is  disposed  of  by  what  has  been  said  with 
respect  to  the  attestation  to  the  bond;  and  the  case  is 
stronger,  inasmuch  as  the  positive  enactment  in  the  former 
Acts,  4  William  IV,  c.  38,  §  2,  add  13  Vict.  c.  53,  which 
made  attestation  by  two  or  more  witnesses  essential,  has 
been  entirely  omitted  in  the  1  Bev.  Stat.  324,  §  11. 

The  objection  to  the  assignment  is,  that  it  professes  oo 
its  face  to  have  been  made  at  the  request  of  the  defen* 
dant's  attorney.  This  would  not  vitiate  the  assignment, 
because  it  is  quite  consistent  with  the  expression,  that 
such  request  was  authorized  by  the  defendant,  and  if  so, 
would  be  his  request.  It  might  be  open  to  the  other 
party  to  shew  the  contrary ;  but  in  this  case,  the  evidence 
proved  that  the  request  was  made  by  Mr.  Wetmorei  by  the 
express  authority  of  the  plaintiff  in  this  suit,  who  was  the 
defendant  in  the  replevin.  A  man  who  requests  by  an 
authorized  attorney,  himself  requests.  \^Qui  fadt  per 
aJium^facitper  «e.'' 

Rule  dischaiged  (()• 

(a)  2  Kerr,  666. 
{b)  See  Wheeler  y.  Stewart,  9  Pug.  88S. 
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DtrPFY  against  STYMEST. 

DEBT  on  a  policy  of  insurance,  against  the  defendant  in  an  aetion 
as  Secretary  of  **The  Society  of  Underwriters,^  Secretary  of 
under  tiie  Act  21  Vict.  c.  61 :  tried  before  Hitchiey  J.,  at  underwri^ert 
the  last  a.  John  circuit.  2fWc.l1! 

The  action  was  brought  to  recover  the  insurance  on  the  ^oM^n^ 
freight  and  cargo  of  a  vessel  which  went  ashore  on  •^«*cfcJJ^^*^ 
Idand^  near    Ghrand    Manan^  under  suspicious  circum- «J»i^  to  the 
staoees.    Notice  of  abandonment  was  given  to  the  Society  ter,  are  evi* 
about  ten  days  after  the  loss,  and  they  sent  Capt.  Xeat;i7^tiiedefenduit; 
to  Gmnd  Manan  to  inquire  into  the  particulars  of  the  SciaraSons 
loss,  and  to  report  to  them.     After  receiving  his  report,  JjJSdtoim* 
the  Society  determined  not  to  pay  the  loss,  and  so  notified  SJKedb^^e 
the  plaintiff, — giving  him  a  copy  of  Capt.  Leavitfs  report.  ^^^Jj^J^T 
The  plaintiff  then  obtained  the  affidavits  of  some  persons  loM^sachaffi- 
at  Grand  Manan  in  reference  to  the  circumstances  of  the  admkaibie. 
loss,  with  a  view  of  inducing  the  Society  to  reconsider  the  (^?iii> 
their  decision  respecting  the  payment  of  his  claim.    These  ^^i^Jta 
affi^vits  were  shewn  to  several  of  the  underwriters,  who  ^^^J^^^JSK 
made  statements  respecting  the  facts  contained  in  them.^^^^ 
The  declarations  of  the  underwriters  were  admitted  in  evi-?««n|^7«pj» 

the  pialntur, 

deooe,  and  the  plaintiff  also  tendered  the  ajQBdavits,  asisooterideiiee 
being  connected  with  the  declarations,  and  thereby  madetoprodaoe: 
part  of  them ;  but  on  objection  by  the  defendants'  counsel,  wheSwu' 
they  were  rejected.  ISSiSS?^ 

Several  questions  were  submitted  to  the  jury  by  the 
learned  Judge ;  but  the  only  one  material  to  the  present 
qoestion,  is,  whether  there  was  an  abandonment  by  the 
plaintiff,  and  whether  it  was  accepted  and  acted  on  by  the 
Society.  Hie  jury  answered  this  question  in  the  affirma- 
tive, but  found  a  verdict  for  the  defendant. 

In  Hilary  term  last.  A,  R.  Wetmore  obtained  a  rule 
nm  for  a  new  trial,  on  the  grounds  of, 

1st.  The  improper  rejection  of  the  affidavits. 

2d.  The  improper  admission  in  evidence  of  Capt. 
Leavitfs  report. 

3d. 
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186  L         3d.   The  verdict  being  against  the  weight  of  evidence. 
'■  "  Oray^  Q.  C,  and  Duff  shewed  cause  in  faster  term 

D0FB*t'         I       . 

agatnai      *^*'' 
Sttmbbt.        1.   The  affidavits  were  mefe  ex^parte  statements,  and 

not  part  of  the  preliminary  proof,  nor  were  they  given  to 
the  underwriters  as  agents  of  the  Society,  but  merely  to 
induce  tiiem  to  call  a  meetiag  to  take  the  plaintiff's  case 
into  consideration.  The  declarations  of  individual  mem- 
bers would  not  make  them  evidence  in  this  action,  as  the 
underwriters  are  not  co-contractors,  and  cannot  be  affected 
by  the  declarations  of  parties  with  whom  they  have  no  com- 
mon interest.  The  Act  allows  the  action  to  be  brought  in 
this  form,  merely  to  prevent  plurality  of  suits,  and  the 
declarations  of  a  member  of  the  Society  can  no  more  bind 
them,  than  that  of  a  stockholder  in  a  bank  could  bind  the 
corporation .  [Bitohib,  J.  The  Act  expressly  declares  that 
the  Society  shall  not  be  a  Corporation.]  If  the  actiou 
was  against  one  underwriter,  the  plaintiff  could  not  have 
the  benefit  of  these  declarations.  The  liability  of  each 
underwriter  continues  exactly  as  before  the  Act,  namely, 
merely  to  pay  the  amount  of  his  subscription,  in  case  of  a 
loss.  If  the  evidence  had  been  admitted,  the  jury  should 
have  been  directed  that  the  declarations  of  individual 
underwriters  could  not  affect  the  Society. 

2.  Capt.  LieavUCa  report  was  made  in  pursuance  of  a 
clause  in  the  policy  authorizing  the  underwriters  to  inquire 
into  the  circumstances  of  a  loss,  and  the  plaintiff  is  bound 
by  his  agreement  delegating  the  inquiry.  The  report  was 
therefore  properly  admitted. 

3.  There  was  no  evidence  to  justify  the  finding  of  the 
jury,  that  the  Society  had  accepted  the  abandonment. 
The  only  evidence,  was  the  instructions  to  Leaviti^  and 
they  did  not  extend  to  acceptance  of  the  abandonment. 
If  he  went  to  Ghrand  Manan  for  that  purpose,  why 
should  he  inquire  into  the  particulars  of  the  loss,  or  as  to 
the  state  of  the  weather,  or  how  the  vessel  got  ashore? 

A,  R.  Wstmore,  contra.  The  actiou  is  nothing  more 
than  the  joinder  of  a  number  of  separate  actions  which 
would  otherwise  have  to  be  brought  against  each  under* 

writer. 
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writer,  in  which  the  declarations  of  the  defendant  wonid      1861. 
be  evidence ;  and  the  depositions  having  become  part  of  '  ' 

declarations,  which  oonld  not  be  understood  without  them,     aoahut 
sboajd  have  been  admitted.    Even  if  relevant,  LeaviiCs   STnoar. 
report  was  secondary  evidence,  and  there  should  have 
been  notice  to  produce  the  copy  served  on  the  phuntiff. 
Tbe  verdict  is  against  evidence,  and  inconsistent  with  the 
facts  found  by  the  jury ;  one  of  which  was,  that  the  under- 
writers had  accepted  the  abandonment- 
Cur,  adv.  mli. 

Cartes,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  rule  for  a  new  trial  in  this  case  was  granted  on  three 
groonds.  First,  for  the  improper  rejection  of  certain  dep- 
ositions made  before  a  Motary  Public,  as  to  the  circum- 
stances attending  the  wreck  of  the  vessel,  with  reference 
to  which,  certain  declarations  were  made  by  some  of  the 
underwriters  on  the  policy.  The  defendant  is  sued  as 
Secretary  of  "The  Society  of  Underwriters,'*  under  the 
provisions  of  21  Vict.  e.  61.  The  learned  Judge  rejected 
these  depositions  against  the  inclination  of  his  own  opinion, 
in  deference  to  the  urgent  pressure  of  the  defendant's 
counsel;  and  at  the  argument  it  was  admitted  by  Mr. 
Duffy  arguing  for  the  defendant,  that  such  rejection  was 
wrong,  if  the  learned  Judge  was  right  in  admitting  the 
declarations  of  the  underwriters.  This  hardly  seems  to 
admit  of  doubt ;  for  if  these  declarations  were  made  with  ref- 
erence to  statements  and  facts  set  forth  in  those  depositions, 
the  exact  force  and  bearing  of  the  declarations  could  not  be 
fully  understood  without  the  depositions  themselves ;  and 
in  that  view,  those  depositions  could  not  be  considered  as 
irrelevant  or  immaterial.  The  real  question,  therefore,  is, 
were  those  declarations  admissible?  But  for  the  provis- 
ion of  tiie  Act  which  enables  the  assured  to  bring  one 
suit  against  the  Secretary,  and  therein  to  recover  against 
all  the  underwriters  who  have  subscribed  the  policy,  the 
!>unis  finr  which  they  have  individually  made  tiiemselves 
liable,  the  plaintiff  might  have  sued  each  of  these  under- 
writers is  separate  actions ;  and  on  the  trial  of  such  sepa- 
rate 
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1861.     rate  actiojia,  the  declarations  of  t'be  particular  iiDderwriter 
sued,  would  clearly  have  been  admissible  in  evidence. 

agmtut  Though  we  are  not  prepared  to  say  that  such  declarations 
Stymest.  can  affect  the  liability  of  the  other  underwriters,  yet  as 
the  separate  liability  of  each  underwriter  is  tried  in  the 
one  action  against  the  Secretary,  and  separate  damages 
are  to  be  assessed  against  each  separately,  and  separate 
executions  are  to  be  awarded,  there  can  be  no  reason  why, 
as  regards  his  own  individual  liability,  his  own  declarations 
should  not  be  received  in  evidence.  Nor  do  we  think,  the 
fact  that  a  verdict  which  might  l>e  obtained  by  such  evi- 
dence, would  make  the  Secretary  of  the  Society  (virtually 
the  funds  of  the  Society)  liable  for  the  costs,  should  pre- 
vent this.  This  liability  for  costs,  is  one  of  the  conditions 
on  which  the  Society  obtains  the  convenient  and  cheap 
method  of  trying  several  actions  in  one,  and  cannot  be 
taken  to  deprive  the  plaintiff,  who  is  obliged  to  adopt  that 
method,  of  the  benefit  of  those  rules  of  evidence  which 
would  avail  him  in  separate  actions. 

The  second  ground,  was  the  improper  admission  in  evi- 
dence of  a  written  report  made  to  the  Society  by  Capt. 
Leavitt^  who  was  sent  to  investigate  the  circumstances  of 
the  wreck.  We  do  not  see  how,  per  «c,  this  report  was 
in  any  way  admissible ;  and  even  if  it  could  have  been  so, 
as  a  document  served  on  the  plaintiff,  it  was  not  the  iden- 
tical paper  so  served,  nor  was  any  ground  laid  for  its 
reception  as  secondary  evidence. 

The  third  ground  was,  that  the  verdict  was  against  the 
weight  of  evidence,  and  inconsistent  with  the  facts  spe- 
cially found  by  the  jury.  As  there  must  be  a  new  trial 
on  the  other  grounds,  it  is  unnecessary  to  say  anything  on 
this  point ;  though  it  may  be  not  easy  to  discover  how  the 
authority  given  to  Capt  Leavitt  could  have  amounted  to 
an  acceptance  of  abandonment,  and  still  less  easy  to  dis- 
cover why,  if  the  jury  thought  it  did,  they  did  not  find 
their  verdict  for  the  plaintiff. 

fiule  absolute. 
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THE  QUEEN  against  EVELETH, 


r£  prisoner  was  ludicted  for  stealins:  a  quantit\*  of  Ob  an  indict- 
j     r  iL€  IP      '     j^    ry     T'  '         I        ment  for  steal- 

goods  from  Messrs.  Ennis  cb  Gardiner ^  in  whose  ing goods,  ai- 

employ  she  had  been.     Her  defence  was,  that  the  goods  the  property 

were  her  own  property,  and  never  were  the  property  of fj,^  wasf ^ 

the  prosecutors.    The  jury  acquitted  her.     The  pro8ecu-^?J^||/2?^ 

tore  then  applied  to  have  the  goods  restored  to  them,  ^^^p™^*'' 

under  the  authority  of  the  1  Rev.  Stai.  c.  159,  §  21 ;  but  were  £« 

•^  7  *         >  property; 

the  learned  Judge  who  tried  the  cause,  having  doubts  the  jury  ao- 
aboat  his  right  to  make  the  order  under  this  finding  of  the  prisoner:— 
jonr,  reserved  the  question  for  the  tionsideratiou  of  themot,j.,  dis- 

(%  '^  sentlng),  that 

toort,  the  acquittal 

Tkamaon^  for  the  prisoner,  in  EaMer  term  last,  moved  ^S^J^^^l^ 
that  the  goods  should  be  restored  to  her.     He  contended  J^f8®J?£%.^ 

^  were  not  the 

that  the  Act  never  was  intended  to  apply  to  such  a  case  as  property  otA, 

.  -  ,    ,       .  ,     *"^  therefore, 

this,  wliere  the  question  of  property  was  grappled  wiUi,  that  it  was  not 
and  £iiirly  tried  out  by  the  jury;  nor  was  it  intended  to  the  Judge 
place  the  presiding  Judge  in  an  antagonistic  position  torestitutfono^f 


the  jury,  as  he  would  be  if  he  made  an  order  to  restore  d^^^^;^^' 
the  goods  to  the  proseoutors,  in  the  face  of  the  finding  of  ^2i!*though 
the  juTf  that  they  were  the  property  of  the  prisoner.    ^^  °®  JJ^^^t^t^' 


the  goods  to  the  prosecutors,  in  the  face  of  the  finding  of  ^2i!*though 

of  the  prisoner.    ItJ|j3*^^i^^^ 
was  only  where  tlie  party  indicted,  had  escaped  in  oonse-tfi«  verdict 


•^  a.       w  m.  was  wrong, 

qaenoe  of  some  mistake,  or  some  technicality,  and  the  and  that  the 
facts  had  not  been  passed  upon  by  the  jury,  that  the  Judge  fongid  to  the 
had  power  to  make  the  order.     How  could  it  **sati8facto-'*'Hdd!— 'per 
*'  rily  appear"  to  the  Judge  iu  this  case,  that  the  property  t^^'Sie^ir-^ 
belonged  to  the  pro6eoutors,  when  the  jury  had  found  that^^^^^^^^^^ 
it  did  not?    It  was  open  to  the  prosecutors  to  bring  trover  ^j^^^Jj^ 

for  the  SOOds.  «»ot  helong  to 

^  the  prosecu- 

D.  S.  Kerry  contra^  contended  that  the  power  to  make  tor;  and  that 
the  order  where  the  prisoner  was  acquitted,  was  entirely  standing  the 
in  the  discretion  of  the  Judge ;  and  if,  in  his  opinion,  the  ju^^wassat- 
property  belonged  to  the  prosecutors,  he  was  bound  to^^^id^ 
make  the  order,  notwithstanding  the  verdict  of  the  jtiry .  ^*J!Jf J^^^J  i^^ 
The  acquittal  of  the  prisoner  was  not  conclusive  as  to  the^^J^^^^^ 
26  ownership  tion* 
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1861.     ownership  of  the  property.     Crosby  v.  Leng  (a).    He 

— 2 —    also  referred  to  ScaUergood  v.  Sylvester  (6),  and  to  1 

against     ^^^^*  Grim.  L.  817,  as  to  the  awarding  a  writ  of  restitu- 

EvKLBTH.  tion  for  stolen  property,  under  the  Statute  21  Henry  VIIIj 

c.  11. 

Our,  adv.  wit. 

The  following  opinions  were  delivered  by  the  Judges  'm 
vacation :  — 

Carteb,  C.  J.  The  question  here  is,  what  is  the  power 
and  duty  of  the  Judge,  where  a  party  has  been  indicted  and 
tried  for  stealing  goods,  and  acquitted,  as  to  ordering  the 
goods  alleged  in  such  indictment  to  have  been  the  property 
of  the  prosecutor  and  stolen  by  the  prisoner,  to  be  restored 
to  the  prosecutor.  The  jurisdiction  in  such  case  is  entirely 
founded  on  1  Hev.  Stat.p.  444,  §  21,  which  isasfollows :  ^^If 
♦*  the  owner,  or  representative  of  the  owner,  of  any  property 
<<  stolen f  or  fraudtdenUy  taJeen^  obtained^  or  eonverted^  by 
**  any  person^  or  received  by  htm  knowing  it  to  have  been 
*^  stolen^  shall  prosecute  such  person  to  conviction,  the 
'<  same  shall  be  restored  to  such  owner,  or  representative, 
*<  by  the  summary  order  of  the  Court."  This  authorizes, 
in  case  of  conviction,  the  restitution  of  property  stolen  from 
the  prosecutor  by  the  person  convicted  of  the  stealing.  Then 
follows  the  provision  for  restoring  property,  when  the  person 
charged  with  the  stealing  is  acquitted,  which  is  as  follows : 
*<  And  should  it  satisfisictorily  appear  that  any  such  prop- 
erty *"  (»•  e.  property  stolen,  &c.,  from  the  prosecutor), 
*'  though  the  offender  be  not  convicted,  actually  belonged 
'<to  the  prosecutor,  or  the  person  represented  by  him, 
*Hhe  Court  may  order  the  same  to  be  restored  to  such 
**  prosecutor.''  In  the  case  of  acquittal,  therefore,  the 
Court  must  be  satisfied,  in  order  to  make  an  order  for 
restitution,  1st,  that  the  property  belongs  to  the  prosecu- 
tor ;  and  2d,  that  it  has  been  stolen  from  him,  or  fraudu- 
lently taken,  &c.,  or  received,  knowing  it  to  be  stolen. 
I  think  the  word  *^  may^  is  to  be  construed  in  this  section 

(a)  12  East,  40ft.  {b)  15  Q.  B.  608. 

as 
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as  leaving  a  complete  discretion  in  the  Court  as  to  restitu-      1861. 

tion.    This  was  clearly  so  iu  the  original  Act  which  first    

gave  this  power,  viz.  1  William  /F,  c.  15,  §  22,  which  says  agai^^ 
that  in  cases  of  acquittal,  the  Court  may,  <'  if  it  shaU  see  Bvxlbth, 
^^/Z,"  order  restitution :  and  the  same  words  are  used  in 
the  Consolidation  Act  12  Vtct.  c.  30^  §  49.  In  many 
cases  this  power  might  be  exercised  without  hesitation; 
as,  where  the  evidence  plainly  shews  that  the  goods 
belonged  to  the  prosecutor,  and  had  been  stolen,  but  the 
prisoner  was  not  the  thief;  but  in  a  case  like  the  present, 
where  the  acquittal  amounts  to  the  solemn  assertion  by 
the  jury,  on  the  distind^  issues  whether  the  goods  were  the 
property  of  the  prosecutor^  and  were  stolen  by  the  prisoner, 
that  one  or  both  of  those  issues  is,  in  their  opinion,  favor- 
able to  their  prisoner,  I  should  hesitate  in  a  matter  left, 
as  I  think,  in  the  discretion  of  the  Court,  to  make  an  order, 
founded  on  my  own  assertion,  in  direct  contradiction  to 
the  express  'finding  of  the  jury  on  the  very  same  questions. 
I  think  it  would  be  clearly  within  the  power  of  the 
Judge  to  do  so,  but  I  do  not  think  he  is,  by  the  terms  of 
the  Act,  bound  to  do  sOy  even  although  his  own  opinion  may 
be  favorable  to  the  prosecutor  on  both  points. 

Pabkeb,  J.  I  was  not  present  at  the  argument  in  banc^ 
but  was  at  the  conference  of  the  Judges ;  and  having  had 
an  opportunity  of  considering  the  question,  it  may  perhaps 
be  proper  for  me  to  state  my  opinion. 

Admitting  that  the  Judge  has  power  under  the  law,  to 
order  the  goods  to  be  delivered  to  the  prosecutors  not- 
withstanding the  acquittal  of  the  prisoner ;  admitting,  also, 
that  the  evidence  not  only  warranted  conviction,  but  can- 
not be  reasonably  reconciled  with  any  other  result,  and 
that  the  jury  ought  to  have  tbuud  her  guilty;  still,  the 
question  of  guilty  or  not  guilty  was  one  clearly  for  the 
jury,  and  not  the  Judge ;  and  the  Judge  could  do  no  more 
than  was  done  in  this  case,  —  to  impress  on  them  forcibly 
all  the  facts  and  circumstances  on  which  his  own  mind  was 
led  to  the  conclusion  that  the  prisoner  was  guilty. 

However  wrong  the  verdict,  the  rule  of  law  is  clear :  it 
must  stand.    iVmo  bis  vezari  debet.    Now  in  this  case  the 

question 
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1861.     question  o^ property  is  completely  inrolved  in  that  of  crimr 

—    incUity.    If  no  larceny  of  the  goods  was  committed, — and 

"aiM^r**  ^*  *®  ^^*  pretended  that  any  one  else  committed  it  but  the 
Bfklbth.  prisoner,  if  committed  at  all, — then  the  jnry  have  negatived 
the  property  in  the  goods  being  in  the  prosecutors.  And, 
in  the  exercise  of  a  judicial  discretion,  which  is  what  the 
law  vests  in  the  Judge,  I  must  doubt  whether  goods  which 
are  not  shewn  to  have  got,  by  the  commission  of  any  crim- 
inal offence  hy  any  one,  into  the  hands  of  the  prisoner  from 
whom  they  were  taken  on  the  criminal  charge,  should  be 
retained  from  her  and  delivered  to  the  prosecutors.  It 
appears  to  me,  they  should  go  back  to  the  person  fi*om 
whom  they  were  taken,  and  the  prosecutors  should  resort 
to  a  civil  remedy,  if  they  have  one. 

I  cannot  read  the  word  *«  tnay**  in  the  Act  as  meaning 
'^  musL*^  It  is  not  its  primary  or  grammatical  sense,  and 
is  only  to  be  so  construed  when  required  by  the  context. 
See  DeBeattvoir  v.  Welch  (a). 

Many  cases  may  occur,  and  some  indeed  have  occurred, 
where  goods  stolen  from  the  prosecutor  have  come  Inne- 
cently,  or  at  least,  not  crifninallyy  into  the  hands  of  the 
prisoner,  and  therefore  his  acquittal  by  the  jury  was  quite 
consistent  with  the  exercise  of  the  Judge's  discretion  in 
restoring  the  goods  to  the  prosecutor ;  and  to  such  cases  I 
incline  to  think  the  clause  of  our  Act,  going  beyond  Ae 
English  Act,  was  intended  to  apply.  I  therefore  tiiink  the 
order  should  be  rejected. 

N.  Parker,  M.  R.  The  following  qnestidn  arises  in 
this  case.  Where  the  case  submitted  to  the  jury  is, 
whether  the  prisoner  did  feloniously  steal,  take,  and  carry  I 
away  certain  enumerated  articles,  the  property  of  A  B, 
and  the  jury,  after  a  full  investigation,  acquit  the  prisoner, 
if  in  the  opinion  of  the  Judge,  upon  the  evidence, 'contran' 
to  the  finding  of  the  jury,  the  prisoner  was  guilty,  and 
that  certain  of  the  articles  were  stolen  by  her  from  the 
prosecutor,  —  is  he  bound  by  the  terms  of  the  Act  (  Rec. 
8taL  c.  159,  §  21)  to  order  those  articles  to  be  delivered 
to  the  prosecutor? 

(a)  7  B.  <fe  C.  278. 

The 
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The  section  in  question  is  as  follows :  "  If  the  owner,  or      1861. 

'*  the  representative  of  the  owner,  of  any  property  stolen,    

'*  &c.,  by  any  person,  shall  prosecute  such  person  to  con-  agairuT^ 
'*viction,  the  same  shall  be  restored  to  such  owner  or  Eveleth. 
*' representative  by  the  summary  order  of  the  Court ;  and 
**  should  it  satisfactorily  appear  that  any  such  property, 
**  though  the  offender  be  not  convicted,  actually  belonged 
*Ho  the  prosecutor,  or  the  person  represented  by.  him,  the 
*'  Court  may  order  the  same  to  be  restored  to  such  prose- 
'*  cutor,  unless,**  &c.  (the  remainder  of  the  section  is  unim- 
portant). 

It  seems  to  me,  that  this  latter  provision  in  regard  to 
property  where  no  conviction  takes  place,  which  does  not 
appear  to  be  copied  from,  or  founded  on  any  English 
enactment,  and  upon  which  we  are  now  called  on  to  put 
a  construction,  ought  to  be  construed  in  such  way,  if 
possible,  as^not  to  do  violence  to  the  established  prin- 
ciples of  criminal  justice.  Now,  the  question  of  guilty,  or 
not  guilty,  on  an  indictment  for  felony,  is,  under  the  direc- 
tion of  the  Judge,  a  question  purely  and  solely  for  the 
jury,  and  their  finding  is  final  and  conclusive.  If  so,  and 
the  case  which  the  prosecutor  undertakes  to  establish,  viz. 
that  the  articles,  the  subject  of  the  indictment,  were  his 
property,  and  being  such,  were  feloniously  taken  by  the 
prisoner;  and  the  answer  of  the  prisoner  is,  that  the 
articles  in  question  were  his  or  her  own,  and  were  not 
stolen  from  the  prosecutor,  and  the  jury  find  the  prisoner 
not  guilty  of  the  charge ;  if  the  Judge  is  bound  to  act 
upon  his  view  of  the  evidence,  and  pronounce  for  a 
delivery  of  the  articles  to  the  prosecutor,  he  thereby 
directly  impugns  the  verdict,  and  records  his  own  find- 
ing of  guilty,  upon  the  same  facts  in  every  respect 
as  the  jury  have  proceeded.  The  construction  which 
would  produce  this  result,  would  go  far  to  deprive  an 
acquittil  of  all  value  in  the  restoration  of  the  character  of 
the  party  accused,  and  would  in  fact  place  the  acquitted 
person,  in  a  much  ^vorse  situation,  in  point  of  reputation, 
than  before  the  trial,  —  the  presumption  being  at  that  time 
that  he  is  innocent.     Unless  there  is  no  escape  from  such 
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1861.     an  interpretation,  I  should  be  very  loth  to  adopt  it.     Bat 

I  cannot  think  the  language  requires  this. 

against  ^^  ^^^  ^^  place,  the  clause  on  which  the  claim  to  reeti- 
EvELKTH.  tntiou  of  the  acquittal  depends,  contemplates  the  case  of 
propertj/  stolen  and  the  prosecutor  being  the  owner;  but 
where  a  trial  takes  place  under  circumstances  like  that  of 
Mrs.  Eveleihj  and  the  result  is  an  acquittal,  then  it  follows 
that  no  one  has  a  right  to  say  that  any  felony  has  been 
conunitted,  because  the  only  charge  of  felony  insisted  on 
has  been  met  and  disproyed,  and  destroyed  by  the  finding 
of  the  jury.  Then  the  claim  by  the  prosecutor  fails  in 
both  the  essential  conditions  required  to  authorize  restitu- 
tion :  1st.  There  has  been  no  property  stolen ;  and  2d, 
The  property  in  question  is  not  established  to  be  the  prop- 
erty of  the  prosecutors.  This  will  not  preclude  the  pros- 
ecutor from  again  setting  up  his  right  to  the  property  in 
a  civil  action ;  but  so  far  as  the  criminal  proceeding  has 
gone,  and  any  question  enuinating  from  it,  the  prosecutor 
is  concluded. 

But  again,  suppose  the  Act  goes  so  far  as  to  authorize 
the  Judge  to  disregard  entirely  the  finding  of  the  jury, 
and  to  act  on  his  own  opposite  convictions ;  is  the  word 
<<  may^  in  the  Act  to  be  construed  **  must^;  and  is  a  duty 
thrown  on  the  Judge  so  to  act?  I  think  not.  The  first 
part  of  the  section,  which  applies  to  restitution  in  case 
of  a  conviction,  is  no  doubt  imperative,  —  the  property 
^^ shall  be"  restored  to  such  owner:  in  the  latter  clause 
tHe  word  ^^may"  is  substituted  for  *' shall'';  and  in  the 
twenty-second  section  of  the  Act  1  WiUiam  /F,  e.  15, 
which  is  the  original  enactment  on  the  subject,  the  words  j 
are,  "the  Court  may,  if  it  shall  see  fiiy  — the  clear 
effect,  as  it  appears  to  me,  being  in  both  Acts  (though  in 
an  abridged  form  in  the  Mevised  Stalvles)^  to  make  the 
restitution  discretionary,  and  not  imperative.  I 

Again,  both  the  old  and  the  new  Act  contemplate  an 
"  offender "  who  has  not  been  convicted.  This  language 
cannot  be  applied  to  a  party  who  has  been  tried  aod 
acquitted;  therefore,  in  the  present  case,  no  "offender" 

is 


Digitized  by  VjOOQIC 


In  the  Twenty-Fourth  Year  op  VICTORIA.  207 

is  proved  to  exist,  and  no  other  than  the  prisoner  is  sag-     1861. 
Rested.  , — I 

The  clause  9  however,  has  a  proper  application  in  a  case  against 
where  a  felony  of  the  prosecutor's  goods  has  clearly  been  Evklkth. 
committed,  but  the  prisoner  is  as  clearly  proved  to  have 
been  innocent,  and  sets  up  no  claim  to  the  goods;  and 
there  may  be  other  cases  to  which  it  might  apply:  in 
such  cases  the  Judge,  in  his  discretion,  might  properly  order 
restitution,  without  violating  any  principle  of  criminal  jus- 
tice. To  such  case  or  cases,  then,  I  think  the  clause 
should  be  restricted. 

WiLMOT,  J.  The  Act  12  Vict.  c.  30,  §  49,  following 
the  provisions  of  1  William  IV9  c.  15,  §  22,  enacts,  **That 
**if  any  person  guilty  of  any  felony  or  misdemeanor  in 
<'  stealing,  taking,  obtaining,  or  converting,  or  in  knowingly 
^'receiving  any  chattel,  &c.,  shall  be  indicted  for  any  stick 
''offence^  by  the  owner,  &c.,  and  convicted,  the  property 
'* shall  be  restored";  and  then  it  was  enacted  that  ^^the 
''  Court  may  in  like  manner,  if  it  shall  see  fit,  order  the 
"restitution  of  property  in  cases  where  the  party  so 
''  indicted  as  aforesaid  may  not  be  convicted,  if  it  shall 
'^clearly  appear  that  the  property  had  been  stolen,  or 
**  taken  or  obtained  from  the  owner  by  felony  or  ^nisde- 
**  meaner  aforesaid.'* 

Now  the  Legislature  has,  in  the  Bev.  Slat.  c.  159,  §  21, 
omitted  the  words  ** felony  or  misdemeanor ^^  and  has 
enacted  that  *'  if  the  owner  of  any  property  stolen,  or 
**  fraudulently  taken,  obtained,  or  converted  by  any  peV- 
*'son,  &c.,  shall  prosecute  such  person  to  conviction,  the 
*'  same  shall  be  restored  to  such  owner,  &c.  And  should 
"  it  satisfactorily  appear  that  any  suck  property,  though 
**the  oflender  be  not  convicted,  actually  belonged  to  the 
**  prosecutor,  the  Court  may  order  the  same  to  be 
^^restored.'" 

I  do  not  think  that  the  power  of  restitution  in  the  latter 
case,  is  confined  to  the  case  of  stolen  property;  and  there- 
fore, while  a  prisoner  may  be  acquitted  by  the  jury  of  the 
charge  of  larceny,  it  does  not  follow  that  they  find  the 
goods  alleged  to  have  been  stolen,  are  not  the  property  of 
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1861.     the  proaecutor.    I  do  not  think  the  Judge  should  take  the 

•  verdict  of  the  jury  in  this  case  as  a  guide  for  bis  discre- 

againtt  ^^^^'  I^  *  pcrverse  verdict  of  acquittal  be  given  in  such 
EvKLBTH.  a  case,  and  the  Judge  has  not  the  shadow  of  a  doubt  upon 
his  mind,  that  all,  or  any  part  of  the  goods,  are  the  property 
of  the  prosecutor,  I  think  he  is  bound,  in  the  exercise  of 
his  discretion,  to  act  upon  his  own  opinion  of  (he  /actSj  iii 
reference  to  restitution. 

In  civil  cases,  verdicts  are  given  against  evidence,  and 
the  Court  often  says  so,  by  ordering  new  trials  for  such 
reasons.  In  this  case,  from  the  report  of  the  learned 
Judge  who  tried  the  cause,  if  a  new  trial  could  be  ordered, 
I  have  no  doubt  it  would  be  done,  on  the  ground  that  the 
verdict  wai  contrary  to  the  evidence.  Now,  it  certainly 
appears  reasonable,  and  quite  within  the  provisions  of  the 
Act,  that  if  in  such  a  case  as  the  present  it  ^^  aatisfactoriln 
<(  appears  "  to  the  Judge  that  any  of  the  property  ^'  actu- 
<<  ally  belonged  to  the  prosecutor,"  an  order  of  restitution 
should  be  made.  A  prisoner  may  be  acquitted  on  iha 
ground  that  the  animus  furandi  was  wanting, — that  there 
was  no  felonious  intent  in  taking  the  property ;  yet  in  such 
a  case,  if  the  Judge  is  satisfied  the  property  belongs  to  the 
prosecutor,  it  is  just  one  of  those  cases  which  the  peculiar 
provision  of  our  law,  I  think,  was  intended  to  meet. 
Order  to  restore  the  goods  to  the  prosecutor  refused  (a). 

(a)  The  DotHinlon  Statute  82  A  88  Vict.  e.  21,  §  118,  follows  substan- 
tlaUy  the  Bnglteh  Statute  24  A  2ft  Viet.  c.  98,  j  100,  as  to  awarding  restitutioD 
of  atolen  property  in  caae  of  a  conviction ;  and  than  declares  as  foUows :  ''Aoti 
« the  Court  may  also,  if  it  see  fit,  award  reatltatlon  of  the  property  taken 
«f  from  the  pToaeetttor,  or  any  witness  fbr  the  prosecution,  by  such  felony  or 
**,D>iBdemeanor,  although  the  person  indicted  Is  not  convicted  thereof,  i/^« 
**Jury  declare  (as  they  may  do)  that  such  property  belongi  to  such  proitcut'^r 
*'  or  ioitncsSf  and  that  he  was  unlawlUlly  deprived  of  it  by  such  felony  or 


It  has  been  held  under  the  English  Statute,  that  the  order  of  restitation  is 
cumulative  to  the  ordinary  remedy  by  action,  and  not  a  condition  precedent 
to  it;  and  that  the  only  consequence  of  the  Court  reftising  an  order  for  re^ti- 
ttttion,  is  to  leave  the  owner  of  the  goods  to  the  ordinary  remedy  by  actioo. 
See  also,  Heg.  v.  StandiffCy  11  Cto  C.  C  818;  Reg,  v.  Horan,  Msh  R,  6  V- 
L,  288;  JB«0f.  v.  Mayor  of  London,  L.  R,  A  Q.  B.  371;  Lindsay  v.  Otndy^ 
L.  R.  I  Q.  J9.  Div.  848.— BXFOBTSR. 
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1861. 


HAWKINS  offaifM  MoBEAN. 

ASSUMPSIT,  tried  before  Bitchie,  J.,  at  the  last  Weat^f^^^^ 
fnodand  circuit.    The  declaration  coDtained  a  spe- the  defendant 
.,,,,,-,  .  to  do  work  on 

cial  count  on  an  agreement,  and  the  xndebitatua  assumpatt  a  raUway, 

counts.  It  appeared  that  one  Deacon  had  a  contract  with  the  to  the  piaintur, 

defendant  for  the  performance  of  some  work  on  a  railway,  ^enda^B 

which  contract  he  consented  to  transfer  to  the  plaintiff,  at  Jjy°^4'f?!2 

the  defendant's  request,  on  the  plaintiff's  giving  him  a^tiSitS^jS^i 

promissory  note  for  £90,  being  a  bonus  of  one  penny  per P«"gy  •yard 

yard  for  the  work  remaining  to  be  done  under  the  contract.  ^^  ^  ^onut 

Plaintiff,  although  unwilling  to  give  the  note,  did  so  at  the  transfer,— 

request  of  the  defendant,  who  undertook  that  if  the  plain- undertaking 

tiff  was  prevented  by  illness,  accident,  or  otherwise  from  ^ituitiffwas 

completing  the  work,  he  (defendant)  would  pay  the  onej^^^^i^jf^r 

penny  per  yard  for  that  portion  which  remained  unfin-J^^'^J^ 

ished.    The  plaintiff  performed  part  of  the  work,  but  leftP^^^^^® 

the  rest  of  it  unfinished,  at  the  request  of  the  defendant,  woniA  pay 

that  he  would  undertake  some  other  work  on  the  railway. yardfor Uie 

The  plaintiff  paid  the  whole  amount  of  the  note  to  the  unflniAed. 

bolder,  and  brought  this  action  to  recover  from  the  defen-^^^^^ 

dant,  the  amount  which  he  had  undertaken  to  pay  for  the  wOTSl^i^i[^^ 

unfinished  work.    Verdict  for  the  plaintiff.  d^^Sl^g 

In  Michadnuu  term  last,  A.  J.  Smith  obtained  a  rule  nqoMt,  gone 

to  work  eia^ 
iM  for  a  new  trial.  where,  and 

In  ISUxry  term  last,  A.  L.  Pcdnier  shewed  cause.    The  themwint 

sole  consideration  of  the  note  was  the  release  of  an  existing  ^;-.^Heid»^*^ 

contract  between  the  plaintiff  and  Beacon.  1  GhiL  PL  339 ;  ^^  ^^ 

CkU.  Cont.  604.    The  moment  the  note  was  paid  by  the  2®^^^^"*^' 

plaintiff,  there  was  an  existing  debt  due  from  the  defendant,  ^^^  ^ 

which  could  be  recovered  on  the  common  counts,  without  amount  he 

,  —  j^  had  been  bo 

eetting  oat  the  consideration.     Lewis  v.  Campbell  (a) /obliged to 

fiayles  V.  Blane  (b);  BriUatn  v.  Lhj/d  (c).     Whenever***^ 

money  has  been  paid  by  the  plaintiff  at  the  request  of  the 

(a)8C.^.54L  (6)  U  Q.  B.  906.  (c)  U  3f.  <0  TF.  762. 

27  defendant, 
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1861.     defendant,  either  express  or  implied,  it  may  be  recovered 

under  the  common  counts.     Bailey  v.  Macaulay  (a). 

^f^i^^  A.  J.  Smithy  conlrtty  said  that  possibly  the  verdict 
McBBAif.  might  stand  for  some  amount,  though  it  was  difficult  froa 
the  evidence  to  say  how  much.  He  contended  that  there 
was  no  consideration  for  the  defendant's  promise ;  and  at 
all  events  it  was  contingent  on  the  plaintiff's  not  finishins 
the  work  from  accident  or  illness,  or  if  anything  occurred, 
and  the  contingency  ou  which  the  defendant  was  to  be 
liable,  had  not  happened.  The  defendant  never  requested 
the  plaintiff  to  pay  the  money  to  the  holder  of  the  note. 
The  plaintiff  having  &iled  on  the  special  count,  could  not 
recover  on  the  common  count. 

Our.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  only  question  in  this  case  is,  whether  ou  the  facts  and 
circumstances  given  in  evidence  by  the  plaintiff  (which 
the  jury  have  believed,  as  appears  by  their  verdict),  the 
plaintiff's  claim  can  be  recovered  under  the  count  for 
money  paid.  The  law  regarding  this  count  is  well  laid 
down  in  Btitlaln  v.  Lloyd  (6),  where  it  is  said  by  Bi- 
lock,  C.  B.,  delivering  thei  judgment  of  the  Court:  "It  is 
"  clear  that  if  one  requests  another  to  pay  money  for  him, 
**  to  a  stranger,  with  an  express  or  implied  undertaking  to 
<* repay  it;  the  amount  when  paid  is  a  debt  due  to  the 
*«  party  paying,  from  him  at  whose  request  it  is  paid,  aud 
*<  may  be  recovered  on  a  count  for  money  paid.  And  \i 
*«  is  wholly  immaterial  whether  Uie  money  is  paid  in  dis- 
**  charge  of  a  debt  due  to  the  stranger,  or  as  a  loan  or  gift 
<<  to  him;  on  which  two  latter  suppositions  the  defendant 
"  is  relieved  from  no  liability  by  the  payment.  The 
<*  request  to  pay,  and  the  payment  according  to  it,  const!- 
**tute  the  debt;  and  whether  the  request  bo  direct,  a^ 
*<  where  the  party  is  expressly  desired  by  the  defendaDi 
"  to  pay,  or  indirect j  where  he  is  placed  by  him  under  a  lia- 
**  bility  to  pay  [or  undertakes  that  liability  at  his  requestji 

(a)  18 Q. B, S16.  {h)  U M.^^W.rm. 

'and 
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'*  and  doespay,  makes  no  difference.  .  .  .  The  borrower  (in      1861. 
*'tbe  case  of  accommodation  acceptance),  by  requesting 


**the  acceptor  to  assume  that  character  which  ultimately  against 
'*  obliges  him  to  pay,  impliedly  requests  him  to  pay,  and  McBean. 
''  is  as  much  liable  to  repay,  as  he  would  be  on  a  direct 
''  request  to  pay  money  for  him  with  a  promise  to  repay 
''  it.  In  every  case,  therefore,  in  which  there  has  been  a 
''  payment  of  money  by  a  plaintiff  to  a  third  party,  at  the 
''request  of  the  defendant,  express  or  implied,  on  a  prom- 
''  ise  express  or  implied,  to  repay  the  amount,  this  form  of 
''action  is  maintainable."  Lewis  y.  Campbell  (a)  and 
SayUs  Y.  Blane  (6)  support  the  same  doctrine. 

To  apply  these  principles  to  the  facts  of  the  present 
case,  as  found  by  the  jury,  we  may  consider  that 
Deacon  gave  up  his  contract  to  plaintiff,  at  the  request 
of  defendant  as  well  as  at  the  request  of  plaintiff;  that  he 
would  only  do  so,  on  receiving  one  penny  per  yard  for  the 
work  remaining  to  be  done  under  that  contract ;  that  to 
meet  such  amount,  it  was  proposed  that  plaintiff  should 
give  Deacon  his  note  for  £90 ;  that  plaintiff  hesitated  to 
give  such  note,  and  stated  to  defendant  his  objection  to 
incur  such  liability,  as  he  might  be  prevented  from  com- 
pleting the  whole  of  the  work  under  the  contract ;  that 
defendant,  in  order  to  induce  him  to  sign  the  note,  said 
that  if  by  illness,  accident,  or  otherwise  he  should  not 
complete  the  work,  he  (defendant)  would  pay  the  penny 
per  yard  for  that  portion  which  might  be  unfinished.  The 
plaintiff  then  signed  the  note,  took  the  contract,  and  per- 
formed part  of  the  work,  and  left  the  other  part  unfinished, 
on  the  request  of  the  defendant,  that  he  would  undertake 
some  other  work  on  the  railroad ;  and  the  plaintiff  was 
obliged  to  pay  the  whole  £90  on  the  note  to  the  holders. 

Now,  if  plaintiff  by  signing  the  note  at  defendant's 
request,   made  himself  liable  to  Deacon  for  an  amount 

fbich  the  defendant  promised  to  make  good  on  the  occur- 
nce  of  a  contingency,  which  contingency  occurred  by 


■ 


(a;  8  a  B.  541.  (6)  U  Q.  B.  206. 

means 
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1861.     means  of  the  defendant,  or  at  his  request;  would  there 

—  not,  on  the  authority  of  the  above  case,  arise  an  implied 

against     pi*oii^i8^  to  repay  the  amount  so  paid  by  the  plaintiff,  on  a 

HcBsAN.    liability  so  incurred  by  him,  at  the  defendant's  request? 

We  think,  therefore,  the  verdict  for  money  paid  may  be 

sustained,  and  that  the  rule  for  a  new  trial  should  be 

discharged. 

Rule  discharged. 


END  OF  TRINITY  TERM. 
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ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

MICHAELMAS    TERM, 

IN  THE  TWENTT-FOUETH  TEAB  OP  THE  REIGK  OF  VICTORIA. 


GILMOUR  against  SIMPSON.  8<*Ocio6«r. 

STEADMAN,  as  special  bail  for  the  defendant  in  ^i^^^^^j^^ 
case,  moyed  to  stay  proceedings  on  the  recognizance  cause  is  duly 
of  bail,  and  to  enter  an  exoneretiir  on  the  bail  piece;  on  ground  for 
the  ground  that  the  writ  and  affidavit  to  hold  to  bail  had^J^jJIji^ 
not  been  filed  in  proper  time.  The  action  was  summary ,  Jg^^^^ 
and  the  writ  was  returnable  on  the  first  Tuesday  in  -H^ry  S^a^^to 

t«rm  last.     The  affidavit  to  hold  to  bail  was  filed  on  thejoldtobidi 

havo  not  been 
12th;  the  entry  docket  on  the   20th  (which  was  within  filed  within 

thirty  days  from  the  last  return  day  of  the  term)  ;  and  the  after  the  last 

writ  on  the  27th   March  last.      Interlocutory  judgment S^tonf^^ 

was  signed  on  the  26th  April;  final  judgment  on  the  7th 

*hne;  and  a  ca.  $a,  to  fix  bail  issued  on  the  10th  JunCy 

returnable  in   Trinity  term ;  and  on  the  20th  Junej  the 

defendant  not  having  been  rendered,  proceedings  were 

taken  against  the  bail.     The  affidavit  stated  that  at  the 

time  of  entering  special  bail^  the  bail  were  not  aware  that 

tiie  affidavit  to  hold  to  bail,  and  the  writ  had  not  been 

:lDed  in  proper  time. 
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1861.         He  contended  that  the  affidavit  to  hold  to  bail,  not  hav- 

" ing  been  transmitted  to  the   Clerk's  office,  by  the  first 

again^  opportunity  after  issuing  the  writ,  as  required  by  the  Rule 
SmraoN.  of  Court  of  Hilary  term  50  George  Illy  and  the  writ  not 
having  been  filed  within  thirty  days  from  the  last  return 
day  of  the  term  in  which  it  was  returnable,  according  to 
the  Rule  of  Hilary  term  7  William  IV^  the  bail  were 
entitled  to  be  discharged.  Muldoon  v.  Beveridge  (a); 
Syhes  V.  Bauwens  (b) ;  Allen's  Hules^  8,  29.  [Ritchie, 
J.  The  entry  docket  was  filed  in  time,  that  is  the  mate- 
rial thing :  the  non-filing  of  the  writ  cannot  put  the  case 
out  of  Court,  if  it  is  properly  entered.]  The  docket 
amounted  to  nothing,  and  could  not  put  the  cause  in 
Court,  unless  the  writ,  which  was  the  foundation  of  the 
whole  proceedings,  is  filed  with  it.  [Ritchie,  J.  The 
Rule  of  Court  does  not  say  that  the  Clerk  shall  not  file  the 
writ  after  the  thirty  days.] 

Frasevj  contra.  The  entry  docket  and  affidavit  to  hold 
to  bail  were  filed  within  thirty  days  after  the  last  return 
day,  which  was  all  that  is  necessary.  [Parker,  J.  The 
case  of  Muldoon  v.  Beveridge  does  not  help  the  bail :  there 
the  question  was,  the  non-filing  of  the  entry  docket.  I 
think  there  is  no  ground  for  the  motion.]  It  has  been  the 
practice  to  file  the  writ  after  the  thirty  days,  without  any 
Judge's  order  being  obtained,  or  considered  necessary. 

Per  Curiam.  —  The  bail  have  not  made  out  a  case.  It 
may  be  disobedience  in  the  attorney,  not  to  file  the  writ 
within  thirty  days  after  the  last  return  day,  according  to 
the  strict  letter  of  the  Rule  of  Court ;  but  it  is  no  ground 
for  setting  aside  the  proceedings,  if  the  entry  docket  is 
filed  within  the  thirty  days. 

Motion  refused  without  costs. 

(a)  2  Kerr,  682.  (&>  2  New  R.  404. 
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DORMAN  and  Another  against  ANDERSON. 

A  SSUMPSIT,  tried  before  Wilmot,  J.,  at  the  last  /».  The  ^master 

jTX  John  circuit.    Tlie  plaintiffs  were  the  administrators  having  Sled, 

of  the  late  master  of  the  ship  ^^ Lilly  Dale^^  and  the  action  weot on  board 

was  brought  to  recover,  Ist,  the  sum  of  £282  19«.  10d.,5Si^ofthe 

for  wages  due  the  intestate,  as  master,  by  the  defendant,  JJ^^f* 

as  owner  of  the  vessel;  2d,  the  sum  of  £30  9«.  8rf.,  for^™«>"»  *^«^» 

'         was  a  sum  of 

money  of  the  intestate,  had  and  received  by  the  defendant,  money  which 
*^  ■  the  mate  took, 

Id  order  to  fix  the  rate  of  wages,  it  was  proved  by  the  claiming  it 

plaintiffs,  that  the  defendant  had  written  a  letter  to  the  aUeged 
intestate,  in  which  he  offered  to  employ  him  at  certain  ^^^uSe^^ 
wages.    There  was  no  dispute  as  to  the  length  of  time  SSfJ^^P*^ 
the  intestate  had  acted  as  master.     As  regards  the  second  J^|r  ^u^^t 
demand,  it  appeared  that  after  the  master's  death j  the^^^J^*^^ 
defendant  went  on  board  the  vessel,  and  took  charge  of  the  money;— 
the  master's  effects,  and  locked  them  up;  that  he  to\xnA prima  faeie 
£30  9«.  8(2.  in  the  master's  drawer,  and  left  it  there  sev-  beiong^^ 
eral  days ;  that  the  mate  then  claimed  and  took  the  money,  l^lld^t^e 
alleging  that  the  master  had  agreed  to.  give  him  £2  P^rtSenpowe^ 
month  extra  wages ;  and  that  the  defendant  told  the  mate,  uSS^^i^" 
that  if  he  would  produce  a  certificate  to  prove  the  bargain,  adminiatraton 
he  would  let  him  take  the  money :  but  he  made  no  attempt  and  received, 
to  prevent  him  taking  it.     Verdict  for  the  plaintiffs,  for  for  wages  dne 
the  fall  amount  of  both  claims.  as^master  of  a 

A.  R.  Wetmore  moved  for  a  new  trial,  on  a  former  day5^!{{i^n2J^ 
in  this  term,  contending  that  the  £30  9s.  Sd.  could  not  be  Jj^^**j^^» 
considered  as  money  had  and  received  by  the  defendant,  J™f  J2J^* 
who  had  merely  taken  charge  of  the  ships'  papers,  as  he  n^,  la 
had  a  right  to  do,  as  owner;  and  that  he  could  not  be  the  rate  of 
held  responsible  for  the  money  taken  by  the  mate.    The wiube pro- 
money,  prima  facie^  belonged  to  the  ship,  or  to  the  owner,  ^le  offerwaa 
2d.  If  there  was  an  agreement  as  to  the  rate  of  wages»  no  S^^by 
action  could  be  brought  upon  it  unless  it  was  in  writing,  ^®  ma«tor. 
as  the  hiring  was  for  more  than  a  year ;  and  if  there  was  a 

written 
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1861.     written  agreement,  it  should  haye  been  produced.      2 
Stark.  Ev.  (M  Ed.)  71. 

DOBICAK  ^  ^  XY  ji  ». 

agoinMt  C'ur.  CLCLV.  VUU. 

Andkrson. 

Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
There  were  two  demands  in  this  action :  one  for  £282  19«. 
10(2.,  for  wages  due  by  the  defendant  to  the  intestate,  for 
services  as  master  of  the  defendant's  ship ;  the  other  for 
£30  9«.  8(2.,  for  so  much  money  of  the  intestate,  bad  and 
received  by  the  defendant. 

As  to  the  first  demand,  —  there  was  no  question  as  to  the 
services,  but  only  as  to  the  rate  of  wages ;  and  we  think 
that  was  properly  fixed  by  the  letter  of  the  defendant, 
which,  in  the  absence  of  evidence  to  the  contrary,  it  must 
be  presumed  was  accepted  aud  acted  on.  It  certainly  was 
not  necessary  for  the  plaintiff  to  produce  the  ship^s  arti- 
cles, which  do  not  contain  the  contract  between  the  master 
and  owuer. 

Two  objections  were  made  to  the  recovery  of  the  £30 
9«.  id.  First,  that  that  money  must  be  presumed  to  have 
belonged  to  the  ship ;  or,  in  other  words,  to  the  defen- 
dant, who  waa  owner  of  the  ship,  and  not  to  the  intestate, 
the  master.  Second,  that  it  waa  not  money  had  and 
received  by  the  defendant,  but  by  the  mate  of  the  vessel. 
It  appeared  by  the  evidence  of  David  0.  Dormant  one  of 
the  plaintiffs,  that  the  defendant  stated  to  him,  '<  that  he 
<<  (defendant)  was  in  Liverpool;  that  the  ship  put  into 
**  Ireland;  that  he  (defendant)  went  on  boai'd;  took 
<*  charge  of  the  captain's  things,  and  locked  them  up.  He 
**  gave  me  a  list  of  things,  which  he  said  was  a  copy  taken 
**  off  the  official  log-book,"  in  which  this  money  was  enu- 
merated and  stated,  with  memorandum  annexed,  —  **  This 
*^  cash  is  apparently  belonging,  or  for  ship's  use." 

It  is  furtiier  stated  by  Fred.  W.  Dorman^  the  other 
plaintiff,  that  the  defendant  stated  to  him  that ''  he  found 
<<  the  money  in  the  captain's  drawer,  and  he  let  it  remain 
<<  there  several  days,  and  the  mate  took  the  money  out  of 
<<  the  drawer,  he  (defendant)  being  present.  He  asked 
*'  him  what  he  did  it  for ;  the  mate  said  the  captain  agreed 

"to 


Digitized  by  VjOOQIC 


In  the  Twenty-Fourth  Year  or  VICTORIA.  217 

"to  give  him  £2  a  month  extra,  out  of  his  own  wages,      1861. 

**  and  he  was  going  to  take  that  as  payment.     Defendant    

**  said  he  told  the  mate  if  he  would  produce  a  certificate  to     against 
*'  prove  the  bargain,  he  would  let  him  [take  the  money]  ;  Andbrson. 
**  he  did  not  try  to  stop  him." 

From  this  evidence,  it  is  clear  this  money  was  treated 
as  the  captain's  money,  by  the  defendant  and  the  mate ; 
and  we  think  the  view  taken  by  the  learned  Judge  on  this 
evidence  was  correct,  —  that  prima  facie  the  money  was 
to  be  considered  the  private  property  of  the  master ;  and 
there  was  nothing  in  the  amount  itself,  or  anything  shewn 
io  the  state  of  the  accounts  between  the  master  and  owner 
or  otherwise,  to  justify  a  different  conclusion. 

And  as  to  the  receipt  of  the  money,  —  the  mate  did  not 
take  it  while  he  may  be  considered  as  having  power  over 
it,  but  after  the  defendant  had  actually  come  on  board  and 
taken  possession  of  the  master's  effects ;  and  he  allowed  the 
mate  to  take  it  away  on  a  claim  set  up  by  him  against  the 
master.     We  think,  therefore,  this  rule  must  be  refused. 

Bule  refused. 


A 


GRAHAM  against  WETMORE. 

RULE  for  costs  of  the  day,  for  not  proceeding  towb^rea 
trial  according  to  notice,  having  been  granted  in  lodgment  as 
Easier  term  last,  a  rule  mst  was  obtained  to  set  aside  thiSno^twM 
rule,  as  having  Ijeen  improperly  obtained,  and  requiring  JjJ^J^^^ 
the  defendant's  attorney  to  answer  the  affidavits.     Th©  £ld  ^oe^Seen 

carried  down 
to  trial  and  made  a  remanetj  and  the  defendant's  attorney  was  ordered  to  pay  the  costs  of 
reflii«tiiig  the  motion,  on  the  ground  that  the  defendant  on  the  record  was  only  Uie  nominal 
defendant,  and  that  the  cau^e  had  been  settled  between  the  real  parties,  after  the  notice  of 
trial,  of  which  the  attorney  was  aware ;  and  he  afterwards  obtained  a  rule  ex  parte  for  costs 
of  the  day,  for  tlie  8ame  default  for  which  the  motion  for  ludgment  as  in  case  of  a  nonsuit 
had  been  refused,  the  Court  not  being  aware  that  it  was  uie  same  cause: — On  a  motion  to 
set  a»ide  this  rule,  and  for  the  attorney  to  answer  the  affidayils,  he  produced  his  own  and 
the  defendant'i  affidarit^,  denying  that  the  defendant  was  only  a  nominal  defendant,  and 
that  any  other  person  had  authority  to  settle  the  suit,  or  to  control  it,  the  motion  to  set  aside 
Che  role  waa  discharged  without  costs. 

28  objections 
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1861.     objections  to  tho  proceedings  were^  that  a  previoas  motion 

for  judgment  as  in  case  of  a  nonsuit,  had  been  refused, 

ag€^n!t  ^°^  ^^^  defendant's  attorney  ordered  to  pay  the  costs  of 
Wbtmorb.  opposing  it,  because  he  knew  that  the  suit  had  been  settled 
after  notice  of  trial,  between  the  plaintiff  and  one  McLeod, 
the  real  defendant  (Wetmore  being  only  the  nominal 
defendant  in  the  suit,  and  being  indemnified  by  McLeod), 
and  that  the  defendant's  attorney  was  retained  by  McLeod. 
A.  L.  Palmer  shewed  cause,  on  a  former  day  in  this 
term,  and  produced  the  defendant's  affidavit  denying  that 
he  was  only  the  nominal  defendant  in  the  suit,  and  that 
McLeod  had  authority  to  settle  it ;  also,  stating  that  he 
himself  had  retained  the  attorney  to  defend  the  action. 
Mr.  Palmei^a  affidavit  also  stated  substantially  the  same 
facts. 

H»  B,  Robinaon  was  heard  in  support  of  the  rule. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  a  rule,  calling  on  the  defendant  to  shew  cause 
why  a  rule  obtained  in  Easter  term  last,  for  the  costs  of 
the  day  for  not  proceeding  to  trial  pursuant  to  notice  at 
the  KerU  circuit  in  1860,  should  not  be  set  aside ;  and  Mr. 
Palmer^  the  defendant's  attorney,  was  required  to  answer 
the  affidavits  on  which  the  rule  was  obtained. 

The  ground  taken  by  Mr.  Palmer  calls  for  some  expla- 
nation. 

On  the  2d  day  of  Hilary  term  last,  a  motion  was  made 
on  the  motion  paper,  for  judgment  as  in  case  of  a  nonsuit, 
for  not  proceeding  to  trial  pursuant  to  notice ;  and  it  was 
shewn  in  answer,  that  the  cause  had  been  entered  and 
taken  down  to  trial  at  a  previous  circuit,  and  then  made  a 
remanet,  because  there  was  not  time  to  try  it.  This,  on 
the  well  established  practice  of  the  Court,  was  a  sufficient 
answer  to  the  application,  and  required  that  that  motion 
should  be  dismissed  with  costs ;  but  would  not  have  pre- 
vented  the  defendant's  obtaining  the  costs  of  the  day  as  a 
matter  of  course,  on  a  subsequent  motion.  But  another, 
and  more  serious  objection,  was  made  in  the  affidavits 

answering 
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answeriDg  the  application  for  judgment  as  in  case  of  a      1861. 

nonsuit ;  viz.  that  the  reason  for  not  going  to  trial  in  1860,    

Qraham 
was  that  the  cause  had  been  settled  between  the  real  par-     agaUut 

ties  to  the  case,  after  the  notice  of  trial,  which  was  known  Wetmoke. 
to  Mr.  Palmer;  and  it  was  on  this  ground  that  Mr. 
Palmer  was  ordered  to  pay  the  costs  of  the  motion  for 
judgment  as  in  case  of  a  nonsuit,  which  the  Court  con- 
sidered to  have  been,  under  such  circumstances,  very 
improperly  made.  This  order  was  made  on  the  second 
day  of  Hilary  term,  and  it  would  have  been  quite  open  to 
Mr.  Palmer  J  who  was  in  Court  the  following  day,  to  have 
made  an  application  to  the  Court  during  that  term,  if  he 
wished  to  offer  any  explanation  or  excuse,  in  a  matter 
affecting  him  as  an  attorney  of  the  Court.  Nothing  of 
that  kind  took  place  during  that  term.  Now,  it  is  clear 
that  the  second  objection  to  the  judgment,  as  in  case  of  a 
nonsuit,  would  be  equally  fatal  to  an  application  for  costs 
of  the  day;  and  such  application  should  not  have  been 
made  exparie^  after  what  had  taken  place ;  nor  would  the 
Court  have  entertained  such  application,  if  made  aware 
that  it  was  in  the  same  cause  in  which  the  previous  motion 
had  been  made,  and  disposed  of  in  the  manner  above 
stated.  But  on  the  second  Saturday  of  the  succeeding 
term,  when  three  of  the  Judges  were  present,  the  motion 
was  made  by  Mr.  Fraaery  on  behalf  of  Mr.  Palmer^  for 
the  costs  of  the  day,  on  the  ordinary  affidavit.  It  is  now 
alleged,  that  two  other  affidavits  were  also  read  on  that 
occasion,  explanatory  of  the  previous  matters.  Two  such 
affidavits  ceitainly  appear  in  the  files,  and  marked  by  the 
Clerk  as  filed  on  the  same  day,  and  it  is  the  impression  of 
Mr.  Fraser  tiiat  they  were  read,  or  that  he  began  to  read 
them ;  but  it  is  rather  remarkable,  that  it  is  not  in  the 
DoteB,  nor  in  the  memory  of  any  of  the  three  Judges  then 
present,  that  such  additional  affidavits  were  in  any  way 
brought  to  their  notice;  neither  does  the  rule,  then 
entered,  refer  to  them ;  but  is  entered  as  granted  on  the 
one  ordinary  affidavit.  Had  such  affidavits  been  used, 
and  the  Court  been  made  aware  that  the  case  was  the 
same  on  which  the  former  motion  for  judgment  as  in  case 

of 
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1861.     of  a  nonsuit  had  been  dismissed,  the  Court  would  most 

certainly  not  have  granted  the  motion  for  costs  of  the  day, 

against  ^  parte.  The  rule  we  have  now  to  deal  with,  was 
WxTMOBB.  granted  in  Trinity  term,  on  affidavits  stating  that  Mr. 
Palmer  itvas  retained  by  Mr.  McLeody  the  real  defendant, 
who  was  conducting  the  defence,  and  who  had  indemnified 
the  Sheriff,  the  nominal  defendant,  who  had  never 
employed  Mr.  Palmer ,  nor  was  responsible  to  him  for  his 
costs ;  and  that  the  motion  had  been  made  witiiout  the  author- 
ity of  Mr.  Palmer's  client,  the  real  defendant.  Cause  has 
now  been  shewn  to  this  rule,  and  Mr.  Palmer  has  answered 
the  affidavits  as  required ;  and  although  we  cannot  recon- 
cile the  contradiction  on  the  conflicting  affidavits,  we  can, 
on  the  whole,  come  tp  no  other  conclusion  than  that  Mr. 
Palmer  was  the  attorney  of  Wetmore^  actually  retained  by 
him,  and  conducting  the  defence,  as  well  on  his  behalf,  as 
that  of  McLeod;  and  that  he,  Wetmore^  though  indem- 
nified, had  an  interest  in  having  the  cause  disposed  of  and 
concluded.  Without,  therefore,  going  further  into  the 
detail  of  these  matters,  we  may  now  say  that  the  result  of 
our  examination  is,  that  TTe^more,  the  defendant,  was 
entitled  to  the  costs  of  the  day  for  not  proceeding. to  trial 
pursuant  to  notice,  and  that  this  rule,  therefore,  must  be 
discharged.  But  as  we  are  not  satisfied  in  regard  to  what 
took  place  upon  the  application  for  costs  of  the  day  in 
Easier  term,  we  shall  discharge  the  rule  without  costs. 

Rule  discharged  without  costs. 
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1861. 


GILLESPIE  and  Others  against  PHILLIPS. 

AITTION  on  the  case.     The  declaration  (describing oreneen  or 
the  plaintiffs  as  Overseers  of  the  Poor  for  the  Parish  baving^aiiy^ 
of  BlissviUe^  in  the  County  of  Sunbury)^  stated  that  on  J^t^^S^Dot 
the  1st  January^  1858,  there  were  two  blind  boys,  named,  ^^J^^^fSnst 
&c.,  who  were  unable  to  support  themselves,  and  were  pau-  ^^"^^t^**^ 

pers  in  the  Parish  of  New  Maryland^  and  had  been  such  for  their  Parish, 

«^  '  paupers  who 

foor  years  then  next  preceding ;  and  the  defendant,  then  became 

being  an  Overseer  of  the  Poor  for  the  said  Parish,  and  desir-  thereon:  such 

ing  to  get  rid  of  the  said  two  paupers  out  of  the  Parish  of  ^^ury  to  S^ 

New  Maryland^  where  they  belonged  and  were  settled,  SviSSS".*"" 

and  to  relieve  the  said  Parish  of  New  Maryland  from  their  decSSa^n 

support,  and  to  place  them  on  the  Parish  of  -^K^^viZfe,  ^J[J«^"<JJ^' 

then  and  there  wrongfully  and  forciblv  took  and  conveyed  ^U8«  ©faction 
^  '  11  the  alleged 

the  said  paupers  from  the  said  Parish  of  New  Jlfary^ancJ,  cause  of  action 
where  they  belonged  and  wA^  settled,  to  the  Parish  of  defendant  is 
BlissviUe^  and  there  left  them  exposed  at  the  door  of  one  Consult:  but 
Lrad  Nason;  that  the  Overseers  of  the  Poor  for  the  time  Sie^i^n  to 
being  of  the  said  Parish  of  Blissville^  on  discovering  thatJJ^iJ^^* 
the  said  paupers  had  been  so  left,  within  three  days  took  ^i^^U^on 
1     them  back  to  the  Parish  of  New  Maryland^  and  left  them  by  Ovwseers 
*     in  charge  of  the  Overseers  of  the  Poor  of  the  said  Parish.,  against  defen- 
and  that  the  defendant,  being  then  one  of  the  Overseers  ing  paupers 
of  the  Poor  of  the  Parish  of  Neio  Maryland^  afterwards,  w^  became 
to  wit,  on  the  day  and  year  aforesaid,  again  wrongfully,  SSSnf— 
maliciously,  and  forcibly  brought  the  paupers  back  to  the SlepiSSJttfc 
Parish  of  Blissvlley  and  left  them  exposed  at  the.door  of  said  ■*  Chrerseers, 


were  oom- 


hraelNaaon;  that  the  said  paupers,  being  thus  wrongfully  pcUed  to  sup- 
forced  by  the  defendant  upon  the  Parish  o{  BliasvUle,  thepers,— if  the 
OTerseers  of  the  Poor  of  the  said  Parish  for  the  time  being,  to  not  prove  that 

wit,  the  said  plaintiffs ,  to  prevent  the  said  paupers  from  perish-  oyerseen  at 

the  time  the 
'  paupers  were 

.DP 


ing,  were  compelled  to  take  charge  of  them,  and  to  provide  ^up^  JJ'er, 
them  with  necessary  support  for  a  long  time,  to  wit,  from  the^uis^^ 


thence  hitheito.     By  means  of  which  firicvances,  the  said^^^/***^ 

•^  o  '  proviniT  a  ma 

Overseers  of  the  Poor  for  the  Parish  of  BlissviUe  incurred  terlai  allega- 
tion, and  wU 
a  he  nonsuited. 
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I86I.     a  large  expense  of  their  moneys  in  the  support  and  main- 

tenance  of  the  said  paupers,  amounting  to  the  sum  of 

against     ^100,  which  the  said  Overseers  for  the  time  being  of  the 
Phillips.   Parish  of  Bliasville  would  not  otherwise  have  expended, 
but  by  reason  of  the  wrongful  act  of  the  defendant.    Plea, 
not  guilty. 

At  the  trial  before  Parker^  J.,  at  the  last  Sunbury  cir- 
cuit, it  appeared  that  the  plaintiffs  were  appointed  Over- 
*  seers  of  the  Poor  for  the  Parish  of  Blissville  in  the  year 

1860.  The  wrongful  act  complained  of,  —  the  bringing 
the  pauper  children  into  the  Parish  from  the  Parish  of 
JSTew  Maryland^  —  took  place  in  the  latter  part  of  1857 
and  the  beginning  of  1858.  The  childi*en  were  born  in 
the  Parish  of  Lincoln^  from  whence  they  moved  to  Neve 
Maryland^  with  their  father,  and  had  resided  there  about 
ten  years,  the  father  being  in  very  indigent  circumstances, 
but  not  receiving  any  aid  from  the  Parish.  In  the  autumn 
of  1857,  the  father  moved  to  Blissvilley  leaving  the  chil- 
dren with  his  son-in-law,  who  soon  afterwards  took  them 
to  Blu98vtUe,  and  left  them  at  the  house  of  a  relative, 
Israel  Naaoviy  who  applied  to  the  Overseers  of  the  Poor 
.  of  the  Parish  to  take  care  of  them,  which  they  refused  to 
do ;  and  by  direction  of  one  of  the  Overseers,  the  children 
were  taken  by  Nason  back  to  New  Maryland^  and  left 
with  the  defendant,  who  was  the  Overseer  of  the  Poor  for 
that  Parish.  The  defendant  kept  them  a  few  weeks,  and 
then  took  them  back  to  Blisaville^  saying  that  he  was 
going  to  take  them  to  their  father,  or  their  relations. 
They  were  left  at  NdsorCa  door,  he  refusing  for  some  time 
to  admit  them;  but  the  weather  being  cold,  they  were 
finally  taken  into  the  house  for  the  night,  and  afterwards 
—  it  did  not  exactly  appear  how  —  got  to  their  father's, 
where  they  remained  a  day  or  two ;  but  he  being  unable 
to  support  them,  they  were  taken  charge  of  by  the  Over- 
seers of  the  Poor. 

A  nonsuit  was  moved  for  on  several  grounds,  which 
were  reserved  by  the  learned  Judge,  and  will  be  stated 
hereafter.  In  answer  to  questions  left  to  them,  the  jury 
found  that  the  children  were  chargeable  on  the  Parish  of 

NexD 
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Xew  Maryland^  and  entitled  to  support  them,  at  the  time      1861. 

their  father  left  that  Parish ;  that  the  Overseers  of  Bliss-    

ville  necessarily  relieved  them  to  prevent  their  suffering ;      against 
and  that  the  defendant's  motive  in  taking  them  to  Blissville^    Potllips. 
was  to  throw  upon  that  Parish  the  burthen  of  supporting 
them.     Verdict  for  the  plaintiffs,  £70. 

In  Hilctry  term  last,  Allen  obtained  a  rule  nisi  to  enter 
a  nonsuit,  on  the  following  grounds :  — 

1.  That  Overseers  of  the  Poor,  as  such,  have  no  legal 
capacity  to  sue  fur  a  wrong  done  to  the  Parish. 

2.  That  if  Overseers  can  sue,  the  action  should  have 
been  brought  by  the  Overseers  of  1858,  when  the  alleged 
wrong  was  committed.  , 

3.  That  the  plaintiffs  could  not  maintain  any  action, 
as  they  had  not  sustained  any  injury,  the  money  expended 
in  support  of  the  paupers  being  public  money. 

4.  That  if  the  defendant  had  done  any  wrong  in 
refusing  to  support  the  paupers,  it  was  a  public  wrong, 
the  subject  of  an  indictment,  and  not  of  a  civil  action. 

5.  That  the  children  were  not  chargeable  on  Maryland ; 
but  were  either  chargeable  on  Linccin,  where  they  were 
boro,  or  in  BlissviUey  where  their  father  resided,  if  he 
coald  not  maintain  them. 

6.  That  if  the  defendant  was  liable  to  be  sued,  he  was 
entitled  to  notice  of  action,  under  1  Bev.  StaU  c.  56,  what 
he  did  being  done  as  Overseer  of  the  Poor. 

He  also  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence  as  to  the 
defendant's  motive  in  removing  the  children,  and  aa  to  their 
being  chargeable  on  Maryland. 

J.  A,  Street  J  Q.  C,  shewed  cause  in  Trinity  term  last. 
Overseers  of  the  Poor  are  a  quasi  corporation.  Smith  v. 
Adkim  (a).  The  inhabitants  of  the  Parish  have  no 
remedy.  Gouldsivortky  v.  Knights  shews  that  the  59  Oeo. 
Illy  c.  12,  constitutes  Overseers  of  the  Poor  a  corporation 
of  a  peculiar  kind.  So,  the  right  to  sue  on  a  bastardy 
bond,  is  in  the  Overseers  in  office*  at  the  time  the  action  is 

(a)  S  jr.  <e  IT.  802.  (b)  HM.^W.  887. 

brought. 
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1861.     brought.     Add(iy  v.  WooUey  (a).     [N.  Parker,  M.  R. 

Does  not  that  depend  upon  the  peculiar  language  of  the 

^S^"  Statute  under  which  the  bond  ia  taken?  Carter,  C.  J. 
PHILLIP8.  Those  cases  go  to  shew  that  the  Parliament  in  England 
has  thought  it  necessaiy  to  do  what  the  Legislature  of  this 
Province  has  not  done.]  By  Stat.  43  Elizabeth^  c.  2,  the 
Overseers  arc  to  hand  over  and  account  to  tiieir  successors, 
for  all  property  in  their  hands.  Their  successors  stand  ia 
the  same  situation  which  they  did.  As  guardians  of  the 
poor,  the  plaintiffs  have  sustained  an  injury  by  the  acts 
of  the  defendant.  If  the  money  is  recovered,  it  goes  to 
the  benefit  of  the  parishioners :  it  is  their  duty  to  apply  it 
tu  the  relief  of  the  people  who  paid  the  rate.  [Parker, 
J.  Suppose  the  plaintiffs  get  this  money,  how  are  the 
rate-payers  to  get  it  from  them?  You  would  make  the 
Overseers  of  1860,  trustees  for  the  rate-payers  of  1858.] 
The  defendant  cannot  raise  the  objection  as  to  the  applica- 
tion of  the  money.  The  simple  question  is,  whether  he  has 
not  done  a  wrong ;  and  if  he  has,  whether  the  plaintiffs  have 
not  sustained  damage  by  it.  There  is  no  law  in  this  country, 
which  makes  pauper  children  chargeable  on  &  Parish, 
because  they  may  have  been  born  there.  They  are  entitled 
to  be  maintained  in  any  Parish  where  they  happen  to  be  id 
want.  Tondinsofi  v.  JBentaU  (6).  Adamaan  v.  Barbour 
(c) .  Being  residents  in  Ifew  Maryland  where  their  father 
resided,  they  were  chargeable  on  that  Parish,  though  they 
may  not  have  been  born  there.  Inhabitants  of  St.  Cfiles 
V.  JSversUy  (d).^ 

Independently  of  the  Stat.  43  Mizabeth^  there  is  no 
legal  obligation  on  a  parent  to  maintain  his  child.  4  Bums' 
Just.  98.  The  defendant,  therefore,  had  no  right  to 
bring  the  children  to  Bliasvitte  because  their  father  was 
there;  even  if  that  was  his  motive.  All  the  objections 
appear  on  the  face  of  the  declaration,  and  the  defendant 

(a)  S  TattfU.  sei.  (6)  6  B.  dt  C.  79S. 

(e)  28  Z.  <K  Eq.  E.Z9S  (d)  2  Ld.  Ray.  1382. 

*  The  Act  of  AjBBembly  89  Vict,  c.  11,  makes  proyislon  Ibr  the  setUement 
and  support  of  the  Poor,  and  for  their  removal  to  the  plaoe  of  their  lawful 
settlement, — Rbpobtbr. 

should 
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should  have  demurred.    JST.  Bk.  &  HT.  Scotia  Land  Co.     1861. 
V.  Kirk  (a)  ;  Lumby  v.  AUdaj/  (b).  oxllwot 

Allen^  cofUra.  The  oases  cited  do  not  apply,  because  in  agaimt 
those  cases  ail  the  material  allegations  in  the  declaration  Phillips. 
were  proved ;  but  here,  a  material  allegation  is  not  proved, 
namely,  that  in  1858,  the  plaintifb  were  Overseers  of  the 
Poor,  and  were  compelled  to  support  the  paupers ;  when, 
in  fact,  they  had  nothing  to  do  with  them  at  that  time. 
The  defendant,  therefore,  is  entitled  to  a  nonsuit  if  no  cause 
of  action  is  alleged.  [The  Court  said  that  he  need  not 
argue  the  other  points.] 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  thejudgmentof  the  Court. 
The  question  as  to  the  right  of  the  plaintiffs  to  maintain 
this  action,  was  virtually  disposed  of  at  the  argument.  It 
is  quite  clear  that  the  injury  complained  of,  being  one 
which  would  affect  the  parishioners  generally,  and  not 
the  plaintiffs  individually,  the  latter  cannot  maintain  this 
action,  unless  they  have  some  corporate  right  as  Overseers, 
to  8ue  for  an  injury  to  the  Parish,  and  it  is  equally  clear 
that  no  such  corporate  right  appertains  to  the  office  of 
Overseers  of  the  Poor.  The  point  which  we  took  time  to 
consider  was,  whether  the  defendant  was  entitled  to  a  non- 
suit or  to  arrest  of  judgment.  There  can  be  no  doubt  that 
the  principal  objections  to  the  plaintiffs'  recovery,  are  all 
apparent  in  the  declaration,  and  might  have  been  sustained 
OD  general  demurrer.  The  defendant  has  preferred  plead- 
ing the  general  issue,  and  going  down  to  trial ;  aqd  all  the 
&cts  which  were  contested,  have  been  found  forjj  the 
plaintiflb.  Although  they  do  not  make  out  a  good  cause  of 
action,  do  they  make  out  the  alleged  cause  of  action?  t.  e. 
have  the  plaintiffs  proved  all  the  allegations  contained  in 
the  declaration? 

It  appears  to  us  that  one  of  the  most  material  allega- 
tions is  not  proved ;  but,  actually  disproved. 

The  injury  complained  of,  is  alleged  and  proved  to  have 

29  occurred 
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1S61.     occurred  in  18S8 ;  and  it  is  alleged  tliat  ai  that  time,  Ik 

plaintifs,  aa  Overseers  ^fthe  Poor  for  the  Pariali  of  Blim- 

vtZfe,  were  compelled  to  provide  for  the  paupers.     The 

^BSLLOB.  proof  ia,  that  in  1858  the  plaintiffs  were  not  OverBeers, 

and  did  not  become  «o  till  the  year  1860. 

Ab  the  alleged  cause  of  action  is  proved  not  to  have 
accrued  to  the  pkintiffs^  but  to  other  Overseers,  the  plain- 
tiffs have  failed  to  prove  their  allegation,  and  therefore 
we  think  there  should  be  a  nonsuit. 

Bule  absolute  for  nonsuit. 


OLIVER  against  ELLIOTT  and  CAMPBELL. 

^"^A  'IT^KESPASS  for  breaking  and  entering  the  plaintlff'8 
Joint  ooea-  JL  Close,  and  cutting  timber.  Plea,  not  guilty.  Tried 
mntod  land. before  OarteVy  C.  J.,  at  the  last  Oarleton  circuit. 
warL  divided  The  land  on  which  the  alleged  trespass  was  committed, 
^opl^  was  the  southern  half  of  lot  No.  22,  in  the  Parish  of 
SS?.  TSr"  Wioldow.  The  plaintiff  and  the  defendant  EUiott  had 
vSoiVome  ^^^  "P^"*  ^^  '*'**  together,  in  the  year  1841  or  1842, 
lA^wasstowand  made  some  improvements,  it  being  at  that  time  vacant 
to  J?.,  who  Crown  land.  They  afterwards  divided  it,  the  plaintiff 
ej^wnt  taking  the  southern  half,  and'  Mliott  the  northern  half, 
SK  And  ^67*  ^^^  occupied  it  in  that  way  up  to  the  time  of  the  trespass. 
^^nS^Tto  1°  1B^»  ^^^  ff^^^  of  ^e  ^^^^  ^8U^  to  JSUioU  alone,  and 
wtth^werto^^  1851  he  brought  an  action  of  ejectment  against  Oliver 
JJ*^JJJ^»to"to  recover  possession  of  the  soutiiem  half;  and  on  the 
oonveyuiM  tocase  coming  on  for  trial,  the  parties  agreed  to  refer  the 

the  land  in  his 

poMesslon.  The  award  declared  that  the  plaintiff  was  entitled  to  retain  as  his  property  in  fee- 
simple  the  land  which  he  oooupied,  and  that  jl7.  should  forthwith  execute  a  deed  thereof  to  him. 
No  deed  was  given,  but  the  plaintiff  continued  in  possession,  and  £.,  immediately  after  the 
award,  conveyed  the  land  toJf.  Several  years  afterwards  the  defendant,  under  the 
authori^  of  Jc.,  entered  on  the  land  and  out  timber:— Held*  that  the  award  did  not  oon- 
vev  the  land  to  the  plaintiff;  and,  therefore,  that  the  defendant,  claiming  under  E.j  was  not 
estopped  firom  alwmiiiMi,  that  the  plaintiff  had  no  title  to  the  land. 

(iuSaref  whether  ifthe  submission  had  been  on  the  question  of  the  legal  title  to  the  Isnd, 
and  the  award  had  declared  the  leipd  tiUe  to  be  in  the  plaintiff,  It  would  not  have  estopped  B. 

matter 
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matter  ta  arbitration,  with  power  to  the  arbttratotB  to      186t. 
award  a  conveyanoe  by  JBJUoti  to  Oliver ^  of  the  land  in.  hU    — — ^ 
occupation ;  payment  for  improvements,  ^ba,  ao  that  the     J^^ 
title  might  be  forever  quieted  betwoen  them.    The  arbi*    b&uiotf* 
tratora  awarded  that  Oliver  waa  entitled  to  hold*  and  retain. 
as  his  own  prbperfy  in  fee-simple,  the  aoatheru  half  of  tha 
lot  on  which  he  resided,  and  ^t  MUM  shonld  give  him 
a  deed  of  all  his  right  and  title  to  it,  and  that  on  delivery 
of  the  deed,  Olivei'^  shonld  pay  him  £4  7s.  6(I.,  half  tba 
amoant  paid  by  EUhU  to  one  jDorooa  for  a  quitolaim  of 
the  land.     The  award  was  dated  2d  Odober,  1851.    No 
deed  was  given  to  the  plaintiff  by  EUioU;  hot  on  the  6th. 
OcUjber  he  conveyed  the  whole  of  the  land  to  one  MaddoM^ 
under  whom  the  defendant   Can^pbeU  claimed  to  httva 
entered  and  cnt  the  lumber,  under  an  agreement  dated 
4th  January  J  1859,  and  that  he  had  employed  EQioU  tor 
assist  him  in  getting  the  lumber.    A  verdict  was  given  for 
the  plaintiff,  by  the  direction  of  the  learned  Judge. 

In  Miehadmaai  term  last,  Fiaherj  Attorney-General, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mi»- 
direction* 

Allen  shewed  cause  in  Trinify  term  last.  MliaU  ia 
estopped  by  the  award  from  setting  op  title  to  the  iocaa 
in  qno.  JDoe  v.  Eaper  (a) ;  Thorpe  v.  JSjfre  (&);  Doe  v* 
LUik  (e).  if  JEttiM  wonld  be  estopped,  then  ModdooR 
and  Ckur^pbeUj  claiming  under  him,  will  be  estopped  alaou 
2  Smth*4tL.  O.  457.  The  deed  to  Maddox  was  fraudu- 
lent, Ibr  the  purpose  of  defeating  the  award.  As  tiM 
defendante  have  pleaded  join^,  they  must  make  out  a 
good  defence  as  to  both.  1  Sound.  28  a.  JBUioU^  at  all 
events^  b  estopped  by  the  award.  The  plaintiff  and 
EUioU  were  not  tenants  in  eoavium,  beeaaae  there  waa  a 
partitaim  in  pods. 

Fieker^  Attomey-Oeneral,  contra.  The  award  is  no 
estopfiaL  But  even  though  it  was»  and  the  estoppel  might 
open^  between  the  original  parties,  it  does  not  affect  the 
de&odaate,  claiming  under  Maddox.     [Cabxkr,  C.  J.    I 

(e)  t  AH,  1&  [b)  IA.^E.  996.  (c)  2  ABen,  568. 

thought 
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1861.  thought  the  case  of  Doe  y.  Roper  made  it  pretty  clear  as 
-*— — —  regarded  MlioU^  but  I  had  doubts  about  the  other  defen- 
J^^^  dant.  BrroHiE,  J.  The  difficulty  is,  that  as  the  award 
ELuotT.  does  not  convey  the  hind,  though  it  might  estop  EUioU^ 
it  is  doubtful  whether  it  would  bind  his  assignee,  without 
notice.]  If  it  does,  this  Registry  Act  is  of  no  avail. 
Until  the  conveyance  was  made,  the  title  to  the  land  was 
in  EUioU.  It  should,  at  all  events,  have  been  left  to  the 
jury  to  find  whether  Maddox  had  notice  of  the  award. 
The  legal  title  passed  to  him ;  and  the  knowledge  of  any 
fraud  between  him  and  EUioU^  should  have  been  brought 
home  to  Oang^beU.  At  most,  the  plaintiff  and  JEUioU  were 
tenants  in  common  of  the  land,  and  therefore  the  action 
must  fail.  The  matter  of  pleading  jointly  does  not  affed 
the  case :  that  question  can  only  arise  on  a  special  plea  of 
justification. 

Our.  adv.  vuU. 

Cabteb,*C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trespass  for  cutting  trees  on  plain- 
tiff's land.  The  plaintiff  showed  no  documentary  title 
to  the  land,  but  merely  a  possession.  On  the  part  of  the 
defendants,  it  appeared  that  the  land  was  included  in  a 
grant  from  the  Crown  in  1848,  to  the  defendant  EUiM; 
that  BttioUi  in  1851,  conveyed  to  Bartholomew  MaddoZj 
and  that  the  defendants  went  on  and  cut  the  trees  by  the 
licence  of  Maddox.  The  answer  given  by  the  plaintiff  to 
this  defence  was,  that  in  1851,  an  action  of  ejectment 
having  been  brought  by  JEUioU  against  Oliver  to  reoorer 
possession  of  this  land,  that  action  was  referred  to  arbitra- 
tion, an  award  was  made  in  favor  of  CKiver,  and  that  such 
award  estops  EUioUy  and  Campbell  as  claiming  under  him, 
from  disputing  Oliver's  title  to  this  land.  Had  the  sub- 
mission to  arbitration  been  clearly  on  the  question  of  the 
legal  title  to  the  land,  and  had  t^e  award  expressly  deter- 
mined that  legal  title  to  be  in  Oliver  j  we  are  not  prepared 
to  say  that  such  award  would  not  have  operated  as  an 
estoppel  against  EllioU  himself;  or,  if  so,  upon  the  other 
defendant  CampheUy  who  enters  under  Maddox.    But  it 

15 
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is  not  neoessary  to  give  any  decision  on  this,  because  we      1861. 

tlunky  friim  the  terms  of  the  arbitration  bond,  and  the    

award,  that  the  question  of  the  legal  title  to  the  land  was  offaintt 
not  submitted  to  the  arbitrators,  nor  was  determined  by  Bluott. 
them.  The  power  given  to  the  arbitrators  was  **  to  award 
'^  as  follows,  viz.  a  conveyance  af  said  land  by  EUicU  to 
'*  said  Oliver;  payment  of  the  improvements  made  thereon 
*'  by  said  Oiiver;  payment  of  any  sum  of  money  due  or 
**  proved  to  be  due  on  purchase  of  said  land,  or  for  pay- 
**  ment  of  grant  money ;  or  in  such  way  or  manner,  so 
''that  the  title  to  the  said  land  may  be  forever  quieted 
**  between  the  said  Oliver  and  JS^iatif  &c.^  In  pursuance 
of  this  authority,  the  arbitrators  award  '<  that  said  Oliver 
**  is  entitled  to  hold  and  retain  as  his  own  property  in  fee- 
"  simple,  the  southern  half  of  lot  No.  82,  containing  one 
''  hundred  acres,  upon  which  he  now  resides ;  aiad  we  do 
<<  farther  award  that  said  JSBiaUy  at  his  own  expense,  shall 
''  prepare,  give,  and  execute  forthwith,  to  said  Oliver j  his 
'*  heirs  and  assigns,  a  deed  of  all  his  {EUitMe)  right  or 
*'  claim  to  said  southern  half  of  lot  22,  with  all  improve- 
'' meats  thereon."  They  further  award,  that  on  delivery 
(X  such  deed,  Oliver  do  pay  to  EUiM  £A  7s.  6(2.,  being 
one  half  of  money  paid  one'  Dcireas  by  EUioU  for  quit- 
claim. Now  the  obvious  meaning  of  thb  award  is»  not 
that  Oliver  had  the  legal  title  to  tiie  land  in  dispute,  but 
that  he  ought  in  equity  and  justice  to  have  it ;  and  in  order 
to  effect  that  equity  and  justice,  they  order  EUioU^  in  whom 
bj  the  grant  the  legal  title  clearly  was  then  vested,  to  con- 
vey the  legal  title  to  Oliver  by  a  deed.  Oliver,  if  EUioU 
refosed  to  give  the  deed,  had  his  remedy  on  the  bond,  or 
by  application  to  a  Court  of  Equity  to  enforce  the  giving 
of  the  deed  under  the  award ;  but  it  is  clear  that  the  award 
itflelf  does  not  determine  the  legal  title  to  be  in  him,  so  as 
to  raise  any  question  of  estoppel  arising  from  the  award 
itself. 
The  rule  for  a  new  trial  will  therefore  be  made  absolute. 
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MAGEE  against  JOSEIW  WETMOKE  and  Amotheb. 

IttonogRNHid  ▲  SSUMPSIT  agniDst  the  cfefenchuitSi  as  makers  of  a 
auKTawitnen,  /\  promiawry  note  for  SAb.  The  defenoe  was  that  the 
^^«m,^  note  had  been  paid  by  the  defendant  Jbseph  Wetmore. 
uS^^'nti^B  At  the  trial  before  I'drker,  J.,  at  tile  Si.  John  cirenit 
ktto?°iSou't*  in  May  laat,  the  plaintiff's  attoniey  ^raa  called  ae  a  witness 
e^ne^d^e^^  behalf  of  the  defendants,  and  proved  that  be  had 
^?i2^^^    reoeived  a  letter  from  JosepA  TFefiTsore,  whicb  letter  her 

satisfied  that  * 

the  evideiiee,  was  required  to  produce  under  a  notice  to  prochioeu    Hie 

woSdnot  '  letter  was  not  produced,  the  attorney  stating  that  be  ifid 

^7ra^t'^  not  coDsidi^r  it  of  any  impoFtance.    Tbe  defendants'  oona- 

^^  ^'^'       sel  then  endeavored  to  jmrove  by  the  attorney,  that  Jostpk 

Welmore  had  written  to  him  in  tbe  letter,  that  he  (  Wd- 

more)  would  be  in  Si.  John,  where  the  attoniey  resided, 

in  a  few  days,  and  would  pay  tiie  amoimt  of  the  note. 

The  witness  would  not  admit  that  the  letter  contained  such 

Btaftements,  or  any  particnlars  in  reference  to  the  netsr 

but  was  of  the  opinion  Chat  it  merely  stated  that  Weimore 

would  be  fat  /9!r.  John  in  a  few  days.     This  jnry  feuad 

a  verdict  for  the  plaintiib. 

A.  B.  WeimorBj  in  Triniif  term  last^  ahtaiiietf  a  mis 
nisi  for  a  new  trmt,  on  the  ground  of  aurprisev  on  aSda^ 
vitB  stating,  tfatft  on  the  81st  May  last,  aft  th^  4re»t  at 
which  ibis  cause  was  tried,  and  abont  twealy  daya  after 
it,  another  action,  bn>f^t  by  the  same  phiiiitiff,  against 
one  Alexander  JohnMiofn,  as  indorser  of  tbe  same  note,  was 
tried ;  that  the  same  attorney  acted  for  the  plaintiff  in 
both  actions ;  that  oa  tbe  latter  trial,  the  letter  in  qnestien 
ynA  prodnced,  and  was  femid  to  state  distinctly  that 
Joseph  Wetmore  would  lie  in  8i.  Jhhn  in  a  few  da^,  and 
would  pay  the  amount  of  the  note  on  which  this  action 
was  brought ;  and  thai  in  the  action  against  Johmi4mf  the 
jury  found  a  verdict  for  the  defendant.  The  affidavit  also 
stated  that  Joseph  Wetmore  was  not  present  at  the  first 
trial,  and  that  the  defendants'  counsel  had  no  way  of  prov- 
ing 
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iog  the  contents  of  the  letter,  except  by  the  plaintiff's     ISAl. 
attorney.  uaqve 

8.  R.  TkofMon  shewed  cause,  on  a  former  day  in  this     againn 
term,  contending  that  the  letter  to  the  plaintiff's  attorney,  Wxtmobx. 
iOfen  if  it  had  been  produced,  would  not  have  been 
evidence. 

A.  R.  Wetmare^  eon/fa,  coHtonded  that  when  the  attor- 
ney for  the  sncceseful  party  has  been  guilty  of  any  disin- 
genuous conduct,  as  was  the  case  here,  it  was  ground  for 
a  new  trial.  Graham  N.  TriaU^  45,  56 ;  Anderaon  v. 
George  (a);  BodingUm  v.  JBarris  (b);  Trubody  v. 
£min(c). 

Cur.  todvn  tmli. 

Cabier,  C.  J.,inow  delivered  the  judgment  of  the  Court. 
This  was  an  application  for  a  new  trial,  on  the  ground  that 
the  phdntiff's  attorney,  who,  though  not  subpcenaed,  was 
examined  as  a  witness  on  behalf  of  the  defendant,  had  on 
such  examination  made  a  mistake  as  to  the  contents  of  a 
letter  addressed  to  him  by  the  defendant,  and  which  mis- 
take, it  18  alleged  he  had  it  in  his  power  to  have  corrected 
before  he  finally  left  the  stand,  but  did  not  do  so.  This 
allegation,  Mr.  Thamaanf  on  shewing  cause,  stated  he  was 
prepared,  by  affidavits,  fully  to  explain ;  but  we  have  felt 
it  unnecessary  to  enter  upon  an  investigation  of  this  matter, 
inasmnch  as  though  we  consider  it  unquestionably  true, 
that  it  is  the  duty  of  a  witness,  who  in  his  examination 
inadvertently  makes  an  erroneous  statement,  to  correct 
such  mistake,  when  discovered,  if  an  opportunity  offers  of 
doing  so,  more  especially  if  he  can  do  so  before,  finally 
leaving  the  stand ;  still,  in  this  case,  we  are  of  opinion,  that 
had  the  letter  itself  been  produced,  or  its  contents  stated 
witii  Ibe  strictest  accuracy,  it  could  not  have  afforded, 
with  the  other  evidence  advanced  by  the  defendant,  any 
answer  to  the  plaintiff's  case,  and  therefore  we  think  there 
IB  no  gronnd  for  a  new  trial. 

Bule  discharged. 

M  l'JNfV,«tt.  (6)  1  Bing.  187.  (c)  9 PrUa, 76. 
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HOLMES  against  BILLINOS. 

WhenwoA^^    A    SSUMPSIT   OD  a.  promissory  note  made    by  the 

bythedefen-   /"\    defendaut,  in  favor  of  the  plaiDtiff,  tried   before 

plaintiff,         WUmot,  J. 9  at  tbe  last  CharloUe  circuit*    Flea,  the  gen- 

^r^m^^t      ci^aI  issue,  with  a  notice  of  set-off  for  work  and  labor, 

^^n*^^'^^ goods  sold  and  delivered,  and  on  an  account  stated. 

wSTe?*?'^  At  the  trial,  the  defendant  swore  that  part  of  the 

^J^^^^M^  consideration  of  the  note  was  for  liquor  sold  to  him  at 

««»unt8tijtod, retail,  by  the  plaintiff,  who  was  a  tavern-keeper.     The 

work  had       defendant  also  gave  evidence  of  a  settlement  of  accounts 

edfmutaai'™' between  him  and  the  plaintiff;  and  in  the  course  of  his 

beenn^ed^  evidence,  it  appeared,  that  the  work  in  respect  of  which 

parMe8,'and^a  ^^  settlement  was  made,  had  been  done  under  a  sealed 

du^S»*^"°^  contract.    The  plaintiff's  counsel  then  objected,  that  evi- 

defendant,      dence  of  work  done  under  such  a  contract  could  not  he 

Where  a 
plaintiff  was   admitted  under  tbe  notice  of  set-off.     The  learned  Jnd£e 
nonmiitedy  at 
his  own  re-     stated  that  he  should  allow  the  evidence  to  be  continued ; 

Mquence?f^  and  thereupon,  at  the  request  of  the  plaintiff's  counsel,  the 

den»B Vvmi    plaintiff  was  nonsuited . 

SLS  helSS^       a  D.  Street  moved  on  a  former  day  in  this  term,  to 

set^uide^he   ^^^  Mide  the  nonsuit,  on  the  ground  that  the  notice  of  set- 

nonauit,  en     off  was  for  work  and  labor,  and  the  defendant  could  not 

the  ground 

that  such  evi-  rive  evidence  under  that  notice,  of  work  done  under  a 

dence  was  im-^     ,    ,         ^      ^ 

properly        sealed  contract. 

™  Cur.  adv.  wit. 

Caeteb,  C.  J.,  now  delivered  the  judgment  of  the  Conit. 
This  is  an  action  of  assumpsit,  on  a  promissory  note. 
The  defendant  gave  notice  of  set-off  for  work  and  labor, 
goods  sold  and  delivered,  and  account  stated.  The  defen- 
dant gave  evidence,  that  part  of  the  conaderation  for  the 
note  was  for  liquor,  sold  by  the  plaintiff  to  defendant,  the 
plaintiff  being  a  tavern-keeper.  The  defendant  then  went 
on  to  give  evidence  of  a  settlement  of  accounts  between 
him  and  the  plaintiff.  It  then  appeared,  by  a  question  put 
by  plaintiff's  counsel,  that  the  work  for  which  the  settle- 
ment 
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ment  was  to  be  made,  had  been  done  under  a  contract     18Q1. 

under  seal ;  and  the  plaintiff's  counsel  then  objected,  that    ^ 

eyidence  of  work  done  under  such  sealed  instrument,  ^gmmit 
could  not  be  given  in  evidence,  under  the  notice  of  set-off  Bhuugs. 
which  had  been  given.  The  learned  Judge  stated  that  ho 
should  allow  the  evidence  to  be  continued,  and  thereupdh, 
Mr.  Sireet,  as  plaintiff's  counsel,  requested  to  be  non* 
suited,  and  was  nonsuited  aoccordingly*  This  voluntary 
noDsuit  he  now  seeks  to  set  aside,  on  the  ground  that  the 
eyidence  under  the  notice  of  set-H>ff  was  not  admissible. 
Mr.  SHreet  may  be  quite  correct  in  the  general  proposi* 
tioD,  that  work  and  labor,  done  under  a  sealed  contract, 
could  not  be  given  in  evidence  as  a  set-off,  unless  the 
notice  of  set-off  stated  such  work  and  labor  to  have  been 
performed  under  the  sealed  contract ;  but  lu  this  case  it 
would  have  been  open  to  the  defendant  to  shew,  that  after. 
the  contract  under  seal,  had  been  completed,  mutual 
aooooaiB  had  been  stated  between  the  parties,  and  a  bal- 
ance found  due  to  defendant,  which  he  could  set-off,  under 
the  notice  he  had  given,  as  an  account  stated.  The  evw 
denoe  he  bad  given  had  an  apparent  tendency  to  establish 
this.  .A^n,  at'the  time  the  plaintiff  voluntarily  electa 
to  be  nonsuited,  the  defendant  had  given  evidence  as  to  the 
consideration  of  the  pote,  which»  if  unanswered,  would 
nndottbtedly  have  entitled  him  to  a  verdict.  Now,  where. 
tiio  voluntary  nonsuit  prevented  the  defendant  fiom  com- 
pleting evidence  which  might  have  sustained  his  8et-off» 
snd  bom  having  the  benefit  of  a  defence,  which,  at  the 
time  of  the  nonsuit,  would  clearly  have  entitled  him  to  a 
yerdiet  in  his  favor ;  it  would  seem  unreasonable,  that  ihe 
plaintiff,  having  derived  this  advantage,  by  electing  to  be 
ooQSQited,  should,  at  his  own  instance,  set  aside  such  non- 
suit, Ibr  the  rec^tion  of  evidence  which  might  or  might 
not  have -been  admissible  on  the  question  of  set-off;  but 
whidi,  evidentiy,  could  have  in  no  wsty  affected  that  part 
of  the  deduce  which  proved  the  note  to  be  altogether 
▼oid,  wd  would  have  entitied  the  defendant  to  a  verdict. 

Bide  relused. 
80 
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PRICE  againsi  BAYARD. 

2Si£to^  rpHOMPSON  moved,  on  behalf  of  the  defendant,  on  a 
iSoBftoiiiu  JL  former  day  in  this  term,  to  remove  this  action  from 
g^^Omrtthe  Mayor's  Coart  of  the  City  of  St.  John,  into  this  Court ; 
Court,  on  tiM  on  the  ground  that  it  was  brought  against  the  defendant 
SSenrwiuM  as  Chairman  of  the  Board  of  Health  appointed  under  the 
oCtito  Crawa  j^^^  ^g  y^^  ^^  ^^  ^^  recover  for  the  maintenance  of 

jfffrtStfflWHmt  PAopors ;  and  that  the  amount,  if  recovered,  would  be  pay- 


^21^^^^^  able  out  of  the  Provincial  Revenue,  under  the  eleventh 
^^mJto  section  of  the  Act;  therefore  the  question  affected  the 
rights  of  the  Crown,  and  the  revenues  of  the  Province. 
Hel  stated  that  the  application  was  made  with  the  sanction 
of  the  Attomey-Gteneral.  WUacm  v.  Briscoe  (a)  was 
cited. 

A.  B.  Weimore^  conlra.  The  application  can  only  be 
made  by  thd  Attorney-General  in  person.  At  any  rate, 
it  should  have  been  shewn  that  the  Attorney-General  con- 
sidered this  a  proper  case  to  be  removed  into  this  Court 
[Pabkbb,  J.  That  need  not  necessarily  appear  by 
affidavits.  The  question  is,  whether  the  application  must 
be  made  by  the  Attorney-General  in  person,  or  may  be 
made  by  counsel  for  him.  It  was  decided,  in  The  Queen 
V.  Oardiner  (6),  in  a  Government  prosecution,  that 
counsel  who  represented  the  Attorney-General  had  the 
same  rights  thathe  had.]  Itdoesnotappeartiiattherevenue 
will  be  affected  by  the  decision  of  this  case ;  the  action  is 
against  the  defendant  individually.  [RixomB,  J.  If 
BaydrdTs  affidavit  remains  unanswered,  can  there  be  a 
doubt  that  the  revenue  will  be  affected?]  It  does  not 
appear  that  the  defendant  made  the  contract  by  order  of 
the  Board  of  Health.  If  he  is  individually  liable,  he  has 
no  claim  on  the  public  revenue ;  and  if  the  contract  was 
made  by  order  of  the  Board,  the  pkintiff  will  £ul.  So 
no  case  is  made  out  for  removing  the  cause.  [Wilmot, 
J.    If  the  Attorney-General  chooses  to  come  forward  and 

say 
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say  that  the  revenne  will  be  affected,  has  he  not  a  right  to     1861. 

do  80?]  

/ftmtt,  Attorney-General,  in  reply,  stated  that  it  was  a  offainn 
matter  entirely  within  the  discretion  of  the  Attomey-Oen-  Batabik 
era],  to  decide  whether  an  application  ought  to  be  made 
to  remove  a  case  into  this  Court.  [Bitohdb,  J.  Are 
there  any  cases  to  shew  that  the  Court  are  requbed  to  call 
upon  the  Attomey-Oeneral  to  justify  his  conduct,  in  asking 
that  a  case  should  be  remoTed  into  fliis  Court?  It  would 
he  a  veiy  inconvenient  practice  if  it  is  so ;  and  would,  in 
&ct,  be  going  into  the  merits  of  the  case.  Cabtbb,  C.  J. 
The  mere  statement  of  the  Attomey-Cxeneral  is  sufficient. 
Pabksb,  J.,  cited  Adams  y.  Fremande  (a),  where  an 
action  had  been  brought  in  the  Court  of  Common  Pleas, 
against  officers  of  the  Customs,  for  an  alleged  trespass  in 
«eiziDg  a  vessel,  the  Court  of  Exchequer,  on  motion  of 
the  Attomey-Oeneral,  and  upon  his  statement,  without 
affidavit,  removed  the  action  into  that  Court,  on  the 
ground  that  the  revenue  of  the  Crown  might  be  affected 
by  it] 

Cur.  adv.  vyU. 

Cabxbb,  C.  J.,  now  said  that  the  rule  would  be  granted 
to  remove  tiie  suit. 

Bule  accordingly. 
r«)s  Jfoea.408. 


END  OF  MICHAELMAS  TERM. 
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ARGUED  AND  DETERMINED 

IN  THB 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

HILARY   TERM, 

IN  THE  TWENTT-FIFTH  TEAS  OF  THE  KEION  OF  VICTORIA. 


NEIL  against  JACK.  isM/^incar^ 

ASSUMPSIT  for  money  had  and  received,  tried  before  Plaintiff  em- 
Wilmotj  J.,  at  the  St,  John  circuit  in  May  last.       danttanatto^ 
The  plaintiff  gave  the  defendant,  an  attorney,  a  claim  ^'bt  due  to 
for  £86  14^.  4cZ.,  which  he  had  against  the  trustees  ofSf^ind^JS™ 
(Jram  and  Bovey,  authorizing  him  to  arrange  the  debt  by  ^fow^**^ 
allowing  the  amount  in  the  transfer  of  a  mortgage  fronaJJ^JJg^^^^® 
the  trustees  to  Messrs.  Vainpbells  of  Glasgow ^  who  ^^regjortw^ 

creditors  of  the  plaintiff.     The  plaintiff  afterwards  revoked  a  creditor  of* 
1 .         ,       .  .  ,  ,  .the  plaintiff. 

uis  authority  to  appropriate  the  money  m  that  way,  stating  He  afterwards* 

that  he  was  in  difficulties  with  other  creditors,  and  did  notauUioritvgoto 

wish  to  give  any  preference.     The  defendant  never  actu-Sfe^amotint, 

ally  received  the  money,  but  allowed  the  amount  in  the ^J^t^*4?£S^ 

transfer  of  the  mortgage  as  first  directed,  and  gave  *^he  JjJ^*^*^*^^*!^^ 

plaintiff  a  receipt  for  the  £86  14s.  4rf.  transfer  of  Uie 

_  mortgaifej  — 

The  learned  Judge  held  that  the  plaintiff  was  not  enti- Held,  that  as 

tied  to  recover,  as  the  defendant  had  received  no  money  had  not  re<- 

to  the  plaintiff's  use.     If  there  was  any  money  received  Sr  moneSr*?*^ 

by  the  defendant,  it  was  for  Messrs.  CampbelW  use.  S2tl£i5we  to" 

Verdict  for  the  defendant.  ^^^X^ 

A  money  had 
.    and  received* 
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1862.         A  rule  nisi  for  a  new  trial  having  been  obtained  on  the 

ground  of  miBdirection ; 

against  JddCj  in  person,  shewed  cause  in  Michadmas  term  last. 
Jack.  If  the  defendant  has  acted  contrary  to  his  instructions,  he 
may  be  liable  to  a  special  action  on  the  case,  bnt  not  to  an 
action  for  money  had  and  received.  No  money  ever  came 
to  his  hands.  The  plaintiff  says,  **I  did  not  get  money 
**  which  I  onght  to  have  got,  because  the  defendant  did 
**not  do  as  I  directed  him."  Money  had  and  received 
will  not  lie  niider  such  circumstances.  The  money  must 
be  received  by  the  defendant  or  his  agent ;  here  the  defen- 
dant was  the  agent  of  Messrs.  Campbdh.  Tennant  v. 
Mackintosh  (a) ;  Lee  v.  Merriti  (b) ;  Duncan  v.  Ship- 
with  (c). 

8.  i?.  Tliomsony  contra,  (jiving  a  receipt  for  money  is 
an  admission  that  the  money  has  been  I'eceived,  and  estops 
the  defendant  from  saying  he  did  not  receive  it.  Luca.^ 
V.  Jones  ((2).  When  this  demand  was  placed  in  defen- 
dant's hands  to  collect,  it  was  to  be  collected  as  a  money 
matter.  Defendant  had  not  paid  the  money  over  to 
Campbells  when  his  authority  was  revoked.  [Parker,  J. 
In  OingeU  v.  Parkins  (e),  it  was  held  that  the  allowance 
of  a  sum  of  money  in  the  settlement  of  accounts,  amounted 
to  payment.]  It  is  not  necessary  to  shew  that  defendant 
actually  received  the  money.  What  the  defendant  did, 
was  equivalent  to  the  receipt  of  money.  Hunter  v.  WeUh 
(/)/  SpraU  V.  Hcibhouse  (g). 

Our.  adv.  vtdt. 

Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
Assuming  that  Ifeil  had  revoked  the  authority  originally 
given  by  him  to  Jack^  to  appropriate  the  amount  due  from 
the  trustees  of  Crane  and  Bcvey  to  NeiU  in  liquidating 
the  debt  due  from  Neil  to  the  Campbells  (which  is  what 
Jack  has  really  done),  the  case  is  merely  this :  that  Neil 

{a)  4  B.  <e  A  601.  (6)  S  Q.  B.  8SM». 

(e)  3  Camp.  6S.  (d)  5  Q.  B.  949. 

(6)  4  Bx4ih.  7S0.  (/)  1  l!Hwh.  224.  {9)  4  Bin9. 178. 

employed 
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employed  Jaxk  as  an  attorney  to  recover  a  debt  due  to  him      1862. 
from  the  trustees ;  that  t/oci  never  received  the  amount  of    

'N'ktt 

that  debt  in  money,  though  he  gave  a  receipt  for  it,  but  agaiti^ 
arranged  the  debt  by  allowing  the  amount  in  the  transfer  Jack. 
of  a  mortgage  by  the  trustees  of  Qrane  and  Bovey  to  the 
Campbells^  who  were  creditors  of  Iftil^  it  does  not  ueces-*- 
sarily  follow,  that  Jack  is  liable  to  Ntil  for  the  full  amount 
as  mon^^.had  and  received  by  him  to  the  use  of  Neil. 
Nor  is  it  necessary  to  consider  whether  the  claim  of  the 
CampbeUs  against  Neil  can  be  enforced  against  the  latter, 
after  what  has  taken  place. 

Jack  has  certainly  not  received  any  cash  from  the  trus- 
tees of  Crane  and  Boveyy  nor  anything  like  money's 
worth  to  him ;  indeed,  he  has  received  nothing  at  all.  The 
case  does  not  come  within  the  principles  of  the  action  for 
money  had  and  received,  viz.  that  the  defendant  has 
received  money,  or  something  which  he  received  as 
money.  In  this  case,  whatever  benefit  has  been  received 
was  received  by  the  Campbells ^  not  by  Jack;  and  although 
JaxJc  gave  a  receipt  for  the  amount,  that  is  not  concltisive 
evidence  of  the  actual  receipt  of  money,  but  may  be 
explained,  and  when  explained  by  the  evidence  of  what 
really  took  place,  it  is  clear  that  Jack  did  not  actually 
receive  money  or  money's  worth.  Even  supposing  that 
Neil  has  a  remedy  against  Jack  for  his  unauthorized 
arrangement  of  the  debt  due  from  the  trustees  of  Crane 
and  Bovey  to  Neil  (which  we  are  not  to  be  considered  as 
deciding  one  way  or  the  other),  under  the  circumstances 
of  this  case  it  cannot  be  said  that  the  exact  amount  of 
that  debt  must  be  the  measure  of  the  damage  sustained  by 
Neil  (which  would  seem  to  be  the  principle  of  the  action 
for  money  had  and  received) .  Neil  may  have  sustained 
damage  by  having  that  amount  appropriated  to  the  pay- 
ment of  his  just  debt  to  the  Campbells  instead  of  having 
it  placed  at  his  own  disposal,  but  it  by  no  means  follows 
that  he  has  thereby  sustained  damage  to  the  full  amount 
of  the  Bom  so  appropriated. 

Rule  discharged. 
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DESBRISAY  offoinst  LIVINGSTONE. 

AnaiHda^     TJT     B.  ROBINSON  moved  on  a  former  day  in  this 

the  piftintiff      1   ■  •    term,  for  judgment  as  in  case  of  a  nonsuit,  for 

try  on^i^^  not  proceeding  to  trial  pursuant  to  notice,  at  the  last  Kent 

expecting  to    Circuit. 

torXtri?™     Fraser,  contra,  produced  the  affidavits  of  the  plaintiff 

bte  to?o"§o^i8  ^°^  ^^®  attorney,  by  which  it  appeared  that  the  cause 

notasuiBcieiitstood  for  trial  at  the  last  September  circuit  for  the  County 
Answer  to  ft 

motion  for      of  Kent;  that  it  was  not  reached,  and  stood  over  to  the 

in  case  of  a'    adjourned  circuit;  that  the  plaintiff  was  a  material  and 

IdB^llit       ^  necessary  witness,  and  was  in  attendance  up  to  the  adjourn- 

Se  dreSS?    ment,  soon  after  which,  he  was  obliged  to  leave  Hichibucto 

preventedhto  ^^''  *^®    United   States  on  important  business;    that  he 

S?ffijt*5ie''  expected  to  return  in  time  for  the  adjourned  circuit,  but 

Court  may      was  unable  to  do  so;  and  in  consequence  of  his  absence, 

judge  whether  , 

his  absence     when  the  cause  was  reached,  his  attorney  had  to  withdraw 

^Wbere  Uie'  the  record ;  that  the  plaintiff  intended  and  would  be  pre- 
dion hi  con^pfti'ed  to  go  to  trial  at  the  next  circuit,  and  had  instructed 
Se  alwen^'of  b's  attorney  to  give  a  peremptory  undertaking  to  that 
who^^tf  be  ®^®^*-  [RrroHiE,  J.  The  payment  of  the  costs  of  the  day 
a  witness  in  13  no  remuneration  for  a  party  who  comes  down  prepared 
more  particu-  for  trial.  A  party  cannot  control  the  absence  of  a  wit- 
of  the  drcum-  ness ;  but  the  plaintiff  could  control  his  own  actions.  He 
caused  his  ab-  should  not  have  kept  the  case  on  the  docket.] 

S^&^  Cur.  adv.  vuU. 

where  the  de- 
ftmlt  U  caused 

ofi^wwT"^     Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 

P^>  The  excuse  alleged  for  not  proceeding  to  trial  in  this  case 

is  the  absence  of  the  plaintiff  himself,  who  is  stated  to  be 
a  material  witness,  and  is  thus  set  out  in  the  plaintiffs 
affidavit  that  he  <<  had  to  leave  Hichibucto  on  important 
*' business  soon  after  the  circuit,  and  expected  to  return 
**  in  time  for  the  adjourned  Court ;  that  he  was  unaiie  to  do 
'*  so,  and  in  consequence  his  attorney  had  to  withdraw  the 
**  cause  when  it  was  reached.*' 

There 
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There  is  a  manifest  distinction  between  the  case  where      1862. 

the  plaintiff  is  himself  the  witness,  and  where  it  is  some    

third  party.  As  a  general  rule,  the  plaintiff  can  control  agaimt 
his  own  movements,  while  he  cannot  control  those  of  otiier  I'I^^inostokx 
witnesses.  Where  it  appears  that  the  absence  of  the  plain- 
tiff is  caused  by  unexpected  circumstances  which  he  could 
not  avoid  or  control,  that  might  be  sufficient  ground  for 
discharging  a  rule  for  judgment  quasi  nonsuit,  on  the 
usual  terms;  but  where,  as  in  this  case,  the  plaintiff 
Toluntarily  goes  away,  and  merely  states  his  inability  to 
return  in  time  for  the  trial,  without  shewing,  or  stating 
any  circumstances  which  caused  that  inability,  we  do  not 
think  that  is  a  sufficient  excuse.  The  statement  is  very 
Tague,  where  vagueness  is  wholly  unnecessary;  and  all 
the  circumstances  from  which  the  plaintiff  draws  his  own 
conclusion  of  inability,  were  within  his  own  knowledge, 
and  should  have  been  stated,  in  order  that  the  Court  may 
judge,  whether  that  conclusion  of  inability  was  justified. 

We  are  quite  aware  that  in  the  decisions  of  this  Court, 
following  the  English  decisions,  a  very  slight  excuse  has 
been  held  sufficient  with  a  peremptory  undertaking,  on 
the  first  defistult ;  but  we  think  a  clear  distinction  must  be 
made  between  those  cases,  and  one  where  the  plaintiff 
hioQself  is  the  only  witness  whose  absence  is  alleged  as  the 
excuse. 

Motion  granted* 
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THE  QUEEN  against  TAYLOR. 

the\off b^    TNFORMATION  of  intrusion,  tried  before* Career,  C.  J., 

tweenhigh      JL   at  the  Kent  circuit  in  November  last.     The  iuforma- 

markiuanay-tion  contained  two  counts,  but  the  case  turned  wholly  on 

Mngin  the    the  first  count,  which  charged  the  defendant  with  trespass 

SoThewm"  ^^^1  intrusion  on  Crown  land  between  high  and  low  water 

sSrira^  and*'  mark ;  and  stated  that  the  land  was  situated   between 

&*£toraaSoii?^^*®^  lands,  on  either  side  of  the  JRichibucto  River,  act- 

ofintrusion     ting  out  the  boundaries.      There  was  no  alleofation  of 
againat  a  per-   ,    °  -.,  .,  • 

son  for  erect-  damages.     Plea,  not  guilty. 

thereon.  The     It  appeared  that  about  two  years  before  the  trial,  the 

not^^Mtnpu'a  defendant  had  built  a  blacksmith^s  shop  on  the  shore  of 

pubuTii^tof^l^®  Hichibucto  River,  between  high  and  low  water  mark, 

0TerSe^ace,P^®^*^^®  ^  which,  the  land   had  never  been  occupied. 

-Ws^bnlidWThe  Chief-Justice  told  the  jury  that  the  legal  right  in  the 

been  placed    soil  of  all  un^ranted  land  was  in  the  Crown  :  this  would 

there  in  the         ,  ^ 

exercise  of  any  give  the  Crown  a  constructive  possession,  which  was  suffi- 

Qu€er«, whe-cieut  to  maintain  this  suit.     That  although,  when   the 

caa^be^^T-  shore  was  covered  with  the  tide,  the  public  would  have  a 

Si^'Mc^ai'    right  to  use  it  as  a  highway  or  for  a  fishery,  no  person  had 

i^MMitton.    ^  ^^^^  *^  build  a  shop  on  the  ground  ;  and  therefore  the 

Crown  had  a  right  to  recover  for  the  act  complained  of, 

which  was  not  justified  by  'the  f^xercise  of  any  privilege 

which  the  defendant  as  one  of  the  public  might  have  over 

the  land.     Verdict  for  the  Crown  ;  damages,  £5. 

On  a  former  day  in  this  term,  Johnson^  Q.  C,  moved 
for  a  new  trial.  An  information  for  intrusion  will  not  lie 
in  this  case.  It  is  like  the  action  of  trespass  qucBre  dau- 
sum  jregit^  where  the  plaintiflT  must  have  the  possession : 
here,  the  possession  was  in  the  public.  If  a  man  owns 
the  soil  over  which  a  highway  passes,  he  cannot  maintain 
trespass  for  building  a  fence  across  such  highway.  The 
remedy  here  is  by  abatement  of  the  nuisance,  or  by  indict- 
ment.    [Parker,  J.,  cited  Rex  v.  Lord  Qros^tnor  (a).] 

(a)  2  Sark,  511. 

The 
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The  land  between  high  and  low  water  mark  is  a  highway,      1862. 

both  when  it  is  covered  with  water  and  when  it  is  dry.    ~ 

There  clearly  can  be  no  possession  in  the  Crown  when  the  agmmt 
tide  is  up,  and  when  the  public  have  the  undoubted  right  Tatlob. 
over  it,  and  consequently  the  Crown  can  have  no  posses- 
sion, for  it  cannot  be  in,  and  out  of  possession  alternately 
every  six  hours,  when  the  tide  is  out.  [Ritchie,  J. 
Has  it  ever  been  contended  that  if  a  party  has  a  grant  of 
the  land  between  high  and  low  water  mark,  that  he  cannot 
build  a  wharf  upon  it  if  he  does  not  interfere  with  the 
right  of  the  public?]  This  is  the  first  case  where  an 
information  has  been  filed  for  trespass  and  intrusion  in  a 
navigable  river.  Chit.  Prer.  Or.  332,  333.  The  circum- 
stances of  this  country  require  that  the  space  between  high 
and  low  water  mark  should  be  a  highway ;  the  lumbering 
and  fishing  business  of  the  country  could  not  be  carried  on 
without  it.  [Ritchie,  J.  Whether  the  erection  is  beneficial 
or  not  to  the  public,  is  not  the  question.  Bex  v.  Ward 
(a).  The  question  is,  whether  a  navigable  river  has  been 
obstructed.]  The  question  is  not  whether  the  defendant 
is  wrong,  but  whether  the  Crown  is  right  in  the  proceed- 
ing it  has  taken.  The  proper  remedy  is  by  indictment, 
or  the  nuisance  may  bo  abated.  AngdVa  Tide  WateVy 
18, 19.  [Parkeb,  J.  The  Crown  is  not  punishing  the 
defendant:  it  is  merely  getting  possession  of  its  land. 
What  has  the  defendant  to  say  against  the  right  of  the 
Crown?]  The  abuttals  should  have  been  proved  as  de- 
scribed, viz.  bounded  on  both  sides  by  granted  lands,  for, 
non  constcUj  but  the  grant  covers  this  very  piece  of  land. 
[Pabkeb,  J.  For  the  purposes  of  this  case,  the  Crown 
adnaits  that  the  land  on  both  sides  is  granted.]  There  is 
no  allegation  of  damages  in  the  first  count,  and  therefore 
damages  cannot  be  recovered. 

D,  8.  Kerr  J  for  Crown.  We  care  nothing  about  the 
damages :  they  will  be  abandoned  if  there  is  any  doubt 
about  it. 

Cur.  adv.  vuU. 

Fakkeb,, 
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1862.         Parkeb,  J.,  DOW  delivered  the  judgment  of  the  Court. 

We  see  no  ground  whatever  for  a  rule  in  this  case,  the  Attor- 

agaiiut  uey-6eneral  agreeing  to  relinquish  the  damages,  as  to  which 
Taylor,  there  might  be  some  doubt  in  reference  to  the  particular 
count  on  which  the  verdict  proceeds.  The  defendant  has 
had  the  benefit  of  taking  this  case  to  the  jury  on  the  gen- 
eral issue,  which  he  could  not  have  done  had  the  Attorney- 
General  insisted  on  the  strict  Crown  right,  as  the  case  is 
clearly  not  within  the  Statute  of  21  James  /,  c.  14.  There 
was  nothing  in  the  evidence  to  rebut  the  presumption  of 
the  title  of  the  Crown  to  the  land  lying  between  the  ordi- 
nary high  and  low  water  marks ;  and  the  defendant  could 
not  set  up  the  public  right  of  navigation  as  available  to 
him  against  the  right  of  the  Crown,  his  building  not  being 
in  exercise  of  the  public  right,  but  adverse  to  it.  Nor 
was  the  defendant  the  riparian  proprietor  of  the  land 
bounded  by  the  high-water  mark  (if  that  would  make  a 
difference),  but  appears  to  have  intruded  on  the  land 
without  any  pretence  of  right  or  title  whatever. 

Rule  refused. 


SCHOHL  against  KAY. 


Where,  In  an  fTlRESPASS  for  assault  and  battery.  Plea,  "Not 
sanltandbat-  j^  guilty,"  with  a  notice  of  son  assault  demesne, 
SS'ttie^u^  At  the  trial  before  Carter ^  C.  J.,  at  the  last  Westmor- 
'^eTous'  ^^^^  circuit,  it  appeared  that  the  defendant  struck  the 
"•^m^ao-  P^aiJ^tiff  a  heavy  blow  with  a  cane,  knocking  him  down, 
SeSnffo?iJk-  *°^  making  a  wound  on  his  forehead,  two  inches  in  length 
en  in  ^J^®^^*  and  two  eighths  of  an  inch  deep.  Dr.  Jonah ^  a  physician, 
4,  the  piaintur  one  of  the  plaintiff's  witnesses,  stated  that  the  plaintiff 
snited,  unless  remained  insensible  for  several  minutes,  and  that  he  (the 
^  been  prot  doctor)  had  some  apprehensions  that  the  plaintiff  would 
^nM  tor  the  ^.^  f^^^  ^^  j^j^^      j^^  plaintiff  swore  that  the  wound 

healed  up  in  about  a  fortnight,  but  that  in  consequence  of 

it 
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it  he  was  unable  to  work  for  four  weeks.     Leave  was      1862. 

reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  on    

the  ground  that  the  evidence  shewed  that  the  defendant     against 
had  committed  grievous  bodily  harm  upon  the  plaintiff,       Kat. 
which  being  a  felony  by  the  jRev.  Stat.  c.  149,  §  15,  no 
civil  action  would  lie,  till  the  defendant  had  been  prose- 
cuted for  the  felony.     Verdict  for  the  plaintiff  for  £45. 

In  MichcLdma^  term  last,  A.  R.  Wetmore  obtained  a 
rule  niH  for  a  nonsuit  on  the  point  reserved :  citing  Pease 
V,  McAloon  (a). 

Smiihf  Attorney-General,  now  shewed  cause.  The  de- 
fence, that  the  assault  amounted  to  a  felony,  should  have 
been  pleaded  specially.  White  y.  Spettigue  (5).  [Rit- 
chie, J.  If  your  position  is  correct,  you  would  oblige 
the  defendant  to  admit  by  his  plea,  that  he  has  committed 
a  felony.  If  it  could  be  pleaded,  it  would  have  to  be 
pleaded  in  abatement.]  It  did  not  appear  that  there  was 
any  reason  to  apprehend  that  the  plaintiff's  life  was  in 
danger,  which  was  necessary  in  order  to  make  the  assault 
amount  to  grievous  bodily  harm,  under  1  Rev.  Stat.  c. 
155,  §  4.  [WiLMOT,  J.  The  first  and  last  parts  of  that 
section  apply  to  this  case.  Read  the  definition  of  <<  griev- 
'•ous  bodily  harm":  it  says  *<any  bodily  harm  whereby 
^  the  person  to  whom  it  is  caused,  is  during  twenty  days 
''  at  the  least,  in  bodily  pain,  diseased,  or  unable  to  follow 
**  his  ordinary  calling  or  pursuits  "  (c) .  [Carter,  C.  J. 
According  to  your  construction  of  the  Act,  there  must  be 
danger  to  life  in  every  case,  to  constitute  grievous  bodily 
harm.  RrrcHiE,  J.,  referred  to  Crosby  v.  Leng  («?).] 
That  case  does  not  answer  the  point  about  the  pleading. 
[(Arter,  C.  J.  I  do  not  think  there  is  any  doubt  about 
the  case :  your  own  evidence  shewed  you  out  of  Court. 
WiLHOT,  J.  The  reason  of  the  law  requires  that  public 
justice  should  be  satisfied  before  a  civil  action  can  be 
maintained :  that  the  civil  remedy  is  suspended  until  pub- 

(«)  1  Kerr,  111.  (&)  18  M.diW.WS. 

(e)  Tb»  Bombiloii  Stat.  82  ft  88  Vict,  c.  20,  relating  to  offences  afainit  the 
penoB,  4om  aoft  iteflne  the  meaning  of  the  words  *'  grievoufl  bodily  harm." 
(d)  n£att,4S». 

2  lie 
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1862.     Uo  justice  has  been  satisfied  by  a  criminal  prosecution. 

RnoHiEy  J.     In  Oimson  v.  WoodfuU  (a),  which  was  an 

against     <^<^tion  of  trover  for  a  horse  which  had  been  stolen  from 

Kat.      the  plaintiff,  Best,  C.  J.,  puts  it  thus :  "  If  I  ^as  to  hold 

« that  this  action  could  be  maintained  under  such  circum- 

<^  stances,   we  should  have  no  more  criminal  prosecu- 

"tions.**] 

A.  JR.  Wetmore^  contra^  was  not  heard. 

Pel'  Curiam. — The  plaintiff's  own  evidence  shewed 

that  he  had  no  right  to  bring  this  action. 

Rule  absolute  (a). 

(a)  %C.dF.  41. 
ih)  See  WeOs  ▼.  Abrahams.  X.  B.  7  Q.  B.  664,  where,  on  a  review  of  aU 
the  authoridei,  it  was  held  that  1b  rach  a  caae  at  the  abeve,  the  Judge  ha»  no 
authority  to  nonsuit  the  plalntUT,  but  is  bound  to  try  the  issues  on  the  record. 


CASHMAN  against  THE  LONDON  AND  LIVER- 
POOL FIRE  INSURANCE  COMPANY. 

In  a  policy  of  T^EBT  ou  a  policv  of  insurance  on  a  framed  building, 
insurance  on     ■     ■  *        * 


D 


buUdings  and   I  /   two  Other  buildiugs  attached  thereto,  and  merchan* 

one  of  the  con- disc  in  the  framed  building;  tried  before  Bikhie\Z.^9^> 

^Ucy^d^^^  the  last  8t.  John  circuit.    One  of  the  principal  groands  of 

Sbtm^hoiUd^  defence  was,  that  there  was  fraud  and  fitlse  swearing  by  the 

ovewJme  ^'  plaintiff  in  his  preliminary  proof,  as  to  the  quantity  and  value 

S?t?'TiSSi  ^^  ^^^  goods  destroyed.    The  tenth  condition  of  the  policy 

ant  should  for- provided  that  in  case  of  a  loss,  the  insured  should  forth- 

under  the  poi-  with  give  Dotice  thereof  to  the  Company,  and  should  within 

that  ti^e  con-  fifteen  days  after  the  fire  happened,  deliver  to  the  Direc- 

Se^^d'that  ^o^»  Secretary,  or  Agent  of  the  Company,  as  accurate  and 

^^jj^^^oJ^  particular  account  of  the  loss,  as  the  nature  of  the  case 

swearing  in 

refbrenoe  to  the  goods,  he  could  not  recover  any  part  of  the  insurance. 

The  mere  fact  that  defendants  did  not  require  further  preliminary  proof,  as  fliey  m)^^ 
under  the  poli<7,  have  done,  will  not  prerent  them  availing  themselves  of  the  oljeoooa  w 
there  has  been  nlse  swearing. 

The  fact  of  the  deftendantr  agent  having  given  evidence  befbre  a  Hsgisferate,  ob  an  iom* 
tigation  as  to  the  origin  of  the  fire,  held  under  the  Act  21  Vict.  c.  48,  is  no  evidenee  of  a 
waiver  of  ottJection. 

would 
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wenld  admU  of,  and  should  verify  the  same  by  declaration      1862. 
or  affirmation  before  a  Justice  of  the  Peace,  and  should 


produce  such  other  evidence,  as  the  Directors  might  rea-  against 
sonably  require ;  until  which  was  done  the  loss  was  not  to  l.aliv'pool 
be  paid.  **  And  if  there  appear  any  fraud  or  false  declai 
<<  ration,  or  if  the  fire  shall  have  happencid  by  the  procure-i 
<*  meat  or  wilful  act,  means,  or  conniyance  of  the  insured 
^<  or  claimants,  he,  she,  or  they  shall  be  excluded  from  all 
^'  benefit  under  the  policy ;  ,  ,  •  and  if  there  appear 
''  to  be  any  fraud,  overcharge,  or  imposition,  or  any  false 
^'  swearing,  the  claimant  shall  forfeit  all  claim  to  payment 
**  by  virtue  of  this  policy."  The  property  insured  was 
destroyed  by  fire,  on  the  23d  October,  1860,  and  the  plain- 
tiff furnished  the  Company's  Agent  with  preliminary  proof 
of  the  loss,  as  provided  for  in  the  tenth  condition  of  the 
policy.  No  further  proof  was  required  by  the  Company. 
The  defendants  gave  evidence  that  the  plaintiff,  in  his  pre- 
liminary proof,  had  been  guilty  of  false  statements  as  to 
^e  quantity  and  value  of  the  goods  destroyed,  and  it  was 
contended  that  under  the  tenth  condition,  the  whole  policy 
became  vitiated  thereby,  It  appeared  that  at  an  investi-^ 
gation  into  the  origin  of  the  fire,  held  before  the  Police 
Magistrate,  under  the  Act  21  Vict.  c.  48,  the  Agent  of  the 
Company  attended  and  gave  evidence.  There  was  a  goo4 
deal  of  confficting  testimony  in  the  case,  as  to  the  value 
of  the  property  destroyed,  and  other  matters.  As  to  the 
alleged  false  statements  of  the  value,  the  learqed  Judge 
directed  the  Jury,  that  if  in  the  statements  as  to  the  valufi 
of  the  goods,  the  plaintiff  had  been  guilty  of  fraud,  or  had 
wilfully  made  false  declarations,  he  would  be  ei^cluded 
froo)  reedvering  any  part  of  the  insurance,  either  on  the 
boildlnga  or  the  goods,     Verdict  for  the  defbndants. 

JD.  i9«  K^ff  on  a  former  day  in  this  term,  moved  for  a 
rule  ni$i  for  a  new  trial,  on  the  ground  of  misdirection  in 
the  ooutmction  of  the  tenth  condition  of  the  policy. 

1ft*  Conditions  which  forfeit  estates,  are  to  be  con- 
stnml  fltrictly.  The  true  construction  of  the  policy, 
BcootdSag  to  its  intent  and  meaning,  is  that  the  different 
propetfiw  insured,  are  to  be  treated  respectively  and  dis- 

tributiveLv ; 
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1862.     tributively ;  and  any  fraud,  false  affirmatioD,  or  overcharge 

forfeits  only  the  particular  article  to  which  the  false  affir- 

^Sn^  mation  relates :  thus,  false  swearing  as  to  the  goods,  will 
L.ikLnr'FooLnot  forfeit  the  policy  as  to  the  buildings.  The  goods 
'are  insured  under  the  fourth  clause  of  the  policy,  under 
which  only,  the  plaintiff  can  claim  to  recover  for  them, 
and  if  there  is  false  swearing  as  to  the  goods,  that  is  a 
forfeiture  under  the  fourth  clause,  but  not  under  any  of 
the  others. 

2d.  If  there  were  overcharges  and  misstatements  io  the 
preliminary  proof,  they  were  not  such  as  to  amount  to 
fraud  or  false  swearing,  so  as  to  work  a  forfeiture  of  the 
policy.  Fraud  is  a  general  and  vague  term.  Fraud 
without  injury,  and  which  hurts  no  one,  is  not  actionable. 
Pasley  v.  Freeman  (a).  The  stipulations  in  the  policy 
should  be  construed  reasonably  in  respect  to  the  subject- 
matter,  and  not  merely  literally.  PhiU.  Ins.  §  872 ;  iShaw 
V.  Bobberda  (6) ;  Pirn  v.  Reid  (c). 

3d.  If  there  was  fraud  and  false  swearing,  the  defen- 
dants, by  neglecting  to  demand  further  proof,  under  the 
tenth  condition  of  the  policy,  have  put  it  out  of  their 
power  to  take  the  objection.  PhiU.  Ins.  §  889,  904. 
If  they  do  not  perform  their  own  conditions,  they  are  not 
in  a  position  to  take  advantage  of  the  plaintiff's  non-per- 
formance of  those  on  his  part. 

4th.  Whatever  defects  there  were  in  the  preliminaiy 
proof,  were  waived  by  the  defendants.  GfreerU.  Ev.  §  197. 
The  fact  of  the  defendants'  agent  giving  evidence  before 
the  Police  Magistrate,  on  the  investigation  into  the  cause 
of  the  fire,  was  a  waiver. 

5th.  The  learned  Judge  argued  the  case  to  the  jury 
throughout.  He  gave  too  much  weight  to  circumstances 
calculated  to  prejudice  the  plaintiff,  and  too  little  to  others 
in  his  fiivor;  and  some  circumstances  in  the  plaintiff's 
favor,  he  omitted  altogether  to  bring  to  the  notice  of  the 
jury. 

Our.  adv.  vuU. 

(a)  a  T.  B.  61.  (&)  9A.dE.  75.  (c)  $M.^O.  1. 

CaBTEB) 
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Cabter,  C.  J. ,  now  deliyered  the  judgment  of  the  Court.      1862. 

A  motion  was  made  for  a  new  trial,  principally  for  the    

alleged  misdirection  of  the  learned  Judge  at  the  trial,  against 
One  main  point  of  such  misdirection,  was  that  this  policy,  L.ALnr>popL 
ioclading  an  insurance  on  a  framed  building,  and  two 
other  buildings  attached  thereto,  and  also  on.  merchandise 
contained  in  the  first-mentioned  building ;  and  one  defence 
relied  on  being  fraud  and  false  declaration,  overcharge, 
and  imposition  in  the  statements  made  by  the  plaintiff,  as 
to  the  goods  lost  by  him  in  consequence  of  the  fire,  the 
learned  Judge  told  the  jury  that  if  in  the  statements  as  to 
the  goods,  the  plaintiff  had  been  guilty  of  fraud,  or  had 
wilfully  made  false  declarations,  he  would  be  eitcluded  from 
recovering  any  part  of  the  insurance  either  on  the  buildings 
or  the  goods.  It  was  contended  that  as  these  statements 
only  referred  to  the  goods,  such  false  statements  could  only 
affect  the  claim  for  the  amount  insured  on  the  goods,  and 
that  the  contract  was  divisible  for  this  purpose.  There  is 
but  one  contract,  and  in  that  one  contract  the  tenth  condi- 
tion IB  incorporated.  No  authority  was  cited  on  this  point, 
and  we  think  it  cannot  be  supported.  The  import  of  this 
condition  is,  in  specific  terms,  to  do  that,  as  to  matters 
arising  after  the  contract  is  completed,  which  the  law  does 
generally,  with  respect  to  all  contracts  in  their  formation, 
t.  e.  that  fraud  vitiates  the  contract  ah  initio  and  in  toto. 
If  there  were  false  statements  wilfully  made  by  the  plain- 
tiff, as  to  the  amount  and  value  of  the  goods,  and  he  were 
to  recover  the  amounts  insured  on  the  buildings,  there 
woald,  in  the  words  of  the  tenth  condition,  **  have  appeared 
fraud  and  false  declaration,"  and  yet  the  plaintiff  would 
not  have  been  excluded  from  all  benefit  under  the  policy, 
and  would  have  derived  benefit  under  it. 

The  mere  statement  of  another  objection,  that  the  defen- 
dants could  not  avail  themselves  of  false  statements  in  the 
preliminary  proof,  under  the  tenth  condition,  unless  they 
had  availed  themselves  of  the  privilege  reserved  to  them 
^y  that  condition,  of  requiring  additional  proof,  is  its 
sufficient  answer. 

We  do  not  think  that  the  mere  fact  of  the  agent  of  the 

insurance 
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1862.     insurance  company  having  given  evidence,  as  he  was  bound 

to  do,  on  the  investigation  as  to  the  origin  of  the  fire,  insti- 

agafnst     ^^^^^  ^7  ^h®  Police  Magistrate  under  the  21  Vtct,  c.  48, 

i^&ijv»p^  would  afford  any  evidence  of  a  waiver  by  the  Company,  of 

'any  objection  to  the  payment  of  the  insurance,  open  to 

them  under  the  condition  of  the  policy,  nor  do  we  see  ai\y 

other  evidence  of  such  waiver. 

Another  alleged  misdirection  was,  that  the  learned 
Judge  argued  the  case  to  the  jury  throughout ;  gave  too 
much  weight  to  circumstances  calculated  to  prejudice  the 
plaintiff,  and  too  little  to  circumstances  in  his  favor» 
and  omitted  other  circumstances  favorable  to  him.  We 
cannot  see  the  slightest  ground  for  this  somewhat  seri^ 
ous  imputation  on  the  propriety  of  the  Judge's  charge. 
We  think  that  in  submitting  the  case  to  the  jury,  the 
learned  Judge  confined  himself  strictly  within  the  limits 
of  bis  duty,  in  pointing  out  to  them  the  leading  contradio^ 
tions  in  different  parts  of  the  evidence ;  cautiously  abstain^ 
ing  from  expressing  his  own  opinion  on  the  facts  of  the 
case,  or  in  the  least  withdrawing  from  the  jury,  the  ques^ 
tions  proper  for  their  determination. 

Being  of  opinion,  then,  that  the  learned  Judge  was  right 
in  the  law  he  laid  down,  and  in  the  manner  in  which  he 
submitted  the  questions  of  fact  to  the  jury,  we  think  that 
though  there  were  many  material  contradictions  in  the 
testimony,  we  cannot  say  the  jury  were  not  perfectly  ja&« 
tified  in  the  conclusion  they  came  to;  and  we  do  not  feel 
ourselves  warranted,  under  such  circumstances,  in  dis« 
turbing  the  verdict. 

Rule  refused. 
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Ex  Parte  HAINES. 

THIS  was  an  application  for  the  discharge  of  G^^<>ry^OT«£dy  ome 
TF.  Haines,  from  the  gaol  limits  of  the  C!ounty  of  Sheriirof 
«_    ,  OotMofif  on 

York,  ft  ea,  sa,^  es- 

Haines  bad  been  rendered  by  his  bail,  to  the  CarZetonc^tyof 
County  gaol,  on  a  ca.  sa.  execution,  and  made  an  applica-waBUim  axw 
tioQ  for  support,  under  the  Insolvent  Confined  I)ebtor8'2^j{|^.^^|^ 
Act,  1  Rev.  Siat.  c.  124,  which  was  refused  on  the  13th  22JJ^^ 


November  last.     Being  afterwards  allowed  to  go  at  large,  "'^^  ^f^ 
by  one  Hutney  in  whose  custody  he  was  at  Woodstock^  he  S^^F^r 
came  to  JFredetidon,  where  he  was  arrested  for  an  escape,  me  kbn  the 
ander  a  warrant  issued  .by  order  of  Mr.  Justice  TFt297io^,tbBtt^fi£er- 
and  thereupon  gave  a  limit  bond  to  the  Sheriff  of  York  ^  tl^e^m]^ 
County,  and  went  on  the  limits.  pS^'St^ 

Needham  for  the  applicant.      Haines  was  improperly  ^g^^^^ 
arrested  under  tiie  warrant.    If  he  had  escaped  on  ^w^^^^cjjgj*  JJ^"^ 
process,  he  might  be  retaken,  but  he  could  not  be  ^^^^^j^^^^^ 
after  a  voluntary  escape  on  execution.      [Ritchie,  J.  nat^rtoeai 
What  right  had  tiie  Sheriff  of  York  to  take  a  limit  bond?bS!L^*'^ 
Haines  was  not  in  custody,  under  a  oa.  sa. ;  he  was  a  pris- 
oner under  the  warrant,  and  the  Act  (1  Rev,  Stat.  c.  124) 
does  not  apply  to  such  case.      Pabkeb,  J.      To  whom 
could  the  bond  be  assigned?    Cabteb,  C.  J.    The  war* 
rant  is  to  arrest  him  as  an  escaped  prisoner,  and  to  confine 
him,  without  bail  or  mainprize.]     Then  I  apply  to  have 
the  limit  bond  cancelled,  or  to  set  aside  the  Judge's  war- 
rant.   [EiTOHis,  J.    You  must  try  that  out  at  law,  not 
by  a  summary  application.     Why  should  we  interfere  in  a 
summary  manner,  the  man  being  at  large?     You  must 
get  yourself  into  trouble,  before  you  can  apply  for  relief.] 

Per  Curiam.  Rule  refused  (a). 

(o)  An  escape  wamnt  sppears  to  hftye  been  muihorized  by  Stat  1  ilitfi,  0. 
ft.   Seel  7Y(iil(Sthed.), 288;  7<>m<iiM'Xai0  2>ict.TiUe*'lbcapeWanrttit.» 
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Doe  on  the  demise  of  FALLS  against  JONES. 
Saiecl  laSd  to  f  |  iHIS  was  a  special  case  stated  for  the  opinion  of  the 

1886,  which         I        riniirt 

Hlt^i^fT?.  Elisha  Andrews  died  in  1833,  seized  in  fee  of  certain 
payment  oi  a  ' 

legacy,  and  real  estate  in  the  Town  of  Saint  Andrews^  leaving  a  wiU 
took  a  mort-  . 

pfiefromii,  whereby  he  demised  to  his  wife,  the  whole  control  and 

hin^eir  management  of  his  real  estate,  during  her  natural  life,  and 
;^i^  la  after  her  death  gave  to  his  son,  Samuel  G.  Andrews^ 
t^^te^d^  brick  house  wherein  he  (testator)  resided  (being  the 
fendwat,  who" P^^P^^J^  ^°  question),  subject  to  the  payment  of  certain 
went  into  1^8- legacies,  which  he  directed  to  be  paid  within  eighteen 
continued  to  months  after  his  widow's  death.  -He  also  devised  another 
i8do,thepiain- property  in  Water  Street,  Saint  Andrews^  to  his  sod, 
been  con£  Richard  M.  Andrews j  which  was  also  charged  with  cer- 
^X^7^^  t^  legacies. 

S?^iSr  ^^  1836,  Samutl  G.  Andrews  and  Bichard  M.  An- 
HewfiSai  hia^^^"'*'  w*®'^^^?  ^  ^^^^  money,  proposed  to  sell  the  Wai&r 
rteht  of  entry  Street  property  to  the  lessor  of  the  plaintiff,  and  to  give 
the  execation  him  a  mortgage  on  the  brick  house  devised  to  Samud  G. 
gage,  and  not  Andrews,  to  indemnify  him  {Falls)  against  the  legacies 
of  the*con!S  charged  on  the  Water  Street  property.  The  conveyance 
MS;e*defe^'was  made  to  the  lessor  of  the  plaintiff  by  Bichard  M. 
^^^^^^  Andrews  and  the  widow  in  whom  the  life  estate  was 
more  than      vested,  and  on  the  8th  of  September,  183'S,  Samuel  G.  An- 

twenty  yean  '  x'  »  » 

before  action  drews  executed  a  mortgage  to  the  lessor  of  the  plaintiff, 

plaintiff's       of  the  brick  house,  to  indemnify  the  lessor  of  the  plaintiff 

bfu>red^"(2>06  against  the  legacies  charged  on  the  other  property.    This 

A£n!^iL-  mortgage  recited  the  facts  of  the  legacies  being  chargeable 

tinguished.)    ^^  ^y^^   Water  Street  property,  and  that  it  was  given  to 

indemnify  FaUs  against  being  compelled  to  pay  them; 

and  the  condition  was,  that  if  Samuel  G.  Andrews  paid  the 

legacies  and   produced  releases   from  the  legatees,  the 

mortgage  was  to  be  void.     The  widow  died  on  the  30th 

June,  1839 ;  and  in  1840  Samuel  G.  Andrews  conveyed  the 

brick  house  to  the  defendant,  who  went  into  immediate 

possession, 
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possession,  and  contiDned  in  possession  up  to  the  time      1862. 
this  action  was  brought,  the  26th  Sepiember^  I860.    A    ~~ — 
short  time  prior  to  bringing  the  action,  a  snit  was  bron^t      Faixs 
in  eqaity,  by  Deveber  and  wife  against  I'alU  and  the  exeo-     ^^^^ 
Qtor  of  Andrews  f  lor  the  recoveiy  of  one  of  the  legacies  of 
£75  payable  to  Mrs.  Ikveber,  and  charged  on  the  prop- 
erty devised  to  lUchard  M.  AndretM,  and  Falh  had  to 
pay  it.    The  question  for  the  opinion  of  the  Court  was, 
when  the  plaintiff's  right  of  entry  under  the  mortgage 
commenced,  and  whether  he  was  barred  by  the  Statute  of 
Limitations. 

The  case  was  argued  io  Michaelvnas  term  last  by  J.  W* 
Chandler  fpr  the  plaintiff.  The  legacy  on  the  WiUer 
Street  property  became  due  on  the  30th  December,  1840, 
st  the  expiration  of  eighteen  months  after  the  widow's 
death ;  and  as  the  action  was  brought  within  twenty  years 
from  that  time,  it  is  not  barred  by  the  Statute.  The  mort- 
gage was  given  as  an  indemnity,  and  Falh  was  not  bound 
to  bring  \kia  action,  until  he  was  injured  by  being  called 
npon  to  pay  a  legacy.  Backhouse  ▼.  Banomij  in  the 
House  of  Lords  (a),  decides  that  until  an  act  done  causey 
an  injury  to  a  party,  he  has  no  cause  of  action,  and  that 
the  Statute  of  Limitations  does  not  begin  to  run  till  he  is 
iojured.    That  is  just  the  present  case. 

Thomson,  for  the  defendant.  There  being  no  proviso 
io  the  mortgage,  restraining  the  mortgagee's  right  of  entry, 
it  consequently  accrued  on  the  execution  of  the  inortgage 
in  1836,  and  his  right  was  barred  in  1856  as  against  the 
mortgagor  and  the  defendant  claiming  imder  him,  though 
act  as  against  the  widow.  Doe  d.  Roylance  v.  Lightfoot 
ii).  If  Andrews  had  mortgaged  his  remainder,  this 
mestion  Would  not  have  arisen;  but  he  undertakes  to 

I'l^ag'o  the  immediate  estate.    The  freehold  could  not 

I  in  abeyance,  and  therefore  it  vested  inunediately. 

Chandler,  in  reply,  contended  that  the  plaintiff's  ri^t 

entry  HA  not  accrue  until  he  was  damnified.     [Paskeb, 
Sanmi  0.  Andrews^  right  to  the  property  accrued  on 

(a)91i:JLaif.m;  TJvr.A.ASOe.  (&;  8  Jf.  <ft  TT.  508. 

«  his 
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1862.     his  mother's  death  in  1839.    FaUa  has  the  same  right  that 

Andrc^B  had ;  then  had  the  twenty  years  expired  before 

Falu^    he  brought  this  action?    Clearly  it  bad.     Carter,  C.  J. 
(^Otim^     You  wish  to  postpone  the  right  of  entry  until  the  condi- 
tion of  the  mortgage  is  broken,  but  that  is  clearly  not  law. 
We  have  no  doubt  about  the  matter  at  present,  but  will 
oonsider  it.] 

Cur,  adv.  vtdt. 

Carter,  C.  J.,  now  delivered  thejudgmentof  the  Court. 
Had  the  question  arising  iu  this  case,  viz.  whether  twenfy 
years  possession  is  sufficient  under  the  Statute  of  Limita- 
tions, to  bar  the  title  of  the  lessor  of  the  plaintiff,  arisen 
between  him  and  Samuel  G,  Andrews^  the  original  mort- 
gagor, the  case  of  Doe  d.  Chipman  y.  Deveber  (a)  would 
have  been  an  authority  to  shew  that  such  possession,  as 
between  those  parties,  would  be  no  bar.  But  the  present 
case  is  not  between  the  mortgagee  and  mortgagor;  and 
there  is  nothing  here  to  shew  any  tenancy  at  will  between 
the  lessor  of  the  plaintiff  and  the  defendant,  by  express 
contract,  or  by  any  implied  contract  arising  from  the  rela- 
tion in  which  they  stand  to  each  other.  The  possession 
of  the  defendant,  which  commenced  in  1840,  and  contin- 
ued for  more  than  twenty  years  before  the  commencement 
of  the  suit,  will  therefore  prevail  to  bar  the  title  of  the 
lessor  of  the  plaintiff. 

It  is  to  be  regretted,  certidnly,  that  from  circumstances 
over  which  we  had  no  control,  one  of  the  Judges  by  whom 
this  present  judgment  is  pronounced  could  take  no  part  in 
the  consideration  of  Doe  d.  Chipman  v.  Deveber ^  in  which 
a  question  was  raised;  which  can  hardly  be  said  to  have 
been  expressly  decided  in  any  other  case :  and  that  for  a 
sinular  reason,  viz.  affinity  to  one  of  the  parties,  we  have 
been  deprived  of  the  benefit  of  my  brother  Ritchie^ 8  opinion 
in  the  present  case.  We  sincerely  hope  that  before  any  other 
cases  come  before  the  Court,  in  which  the  same  or  similar 
questions  are  involved,  the  peculiar  relation  of  mortgagees 
out  of  possession,  as  affected  by  the  law  of  limitations, 

(a)8iiAeii,2t. 

may 
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may  be  taken  into  consideration   by  the    Legislature.      1862. 
Whether  the  right  of  a  mortgagee  in  fee  and  his  assigns,    — — • 
to  enter  on  the  mortgaged  premises,  may  not  be  made  by     fall?' 
express  enactment,  co-extensive  in  point  of  time  with  the     <vain<e 
right  to  maintain  an  action  for  recovery  of  the  debt,  and 
under  what  modifications,  may  be  worthy  of  serious  con- 
sideration.   It  is  evident  from  the  necessity  which  so  soon 
arose  for  the  Acts  3  William  IV,  c.  42,  §  8,  and  7  TFii- 
liamlVsLud  1  Vici.  c.  28,  that  the  effect  of  the  change 
made  in  the  law  by  the  English  Statute  of  Limitations 
(from  which  our  Act  was  copied)  had  not  been  entirely 
foreseen. 

We  can  find  no  reason  for  changing  the  opinion  we 
expressed  at  the  last  term,  although  we  have  carefully 
considered  the  case  submitted  to  us. 

Judgment  for  the  defendant. 


END  OF  fflLARY  TERM. 
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COY  against  YEOMANS.  lUhAprU. 

THIS  was  a  summary  action,  tried  before  iZitdUe,  J.»  Anewtriai 
at  the  last  Qtieen^s  County  circuit.     Verdict  for  the  gnnted  in  a 
plaintiff.  tioiiai^r 

D.  S.  Kerr  now  moved  for  a  new  trial,  on  the  ground  ^^^.S, 
of  misdirection,  and  the  improper  rejection  of  evidence.  ^^'Jfj^jJ' 
[Parker,  J.     How  can  you  move  for  a  new  trial  in  a^Sj&?^* 
summary  action?]     Where  the  case  goes  to  the  jury  with|ic*«d»o'^« 
til  the  facts,  the  provision  of  the  Statute,  that  the  verdict Vmmu^ 
th&ll  be  final,  will  apply;  but  where  the  fistcts  are  kept 
back  from  the  jury,  by  the  misdirection  of  the  Judge,  the 
case  is  not  within  the  Statute.     [Parkbb,  J.    Should  you 
not  have  tendered  a  bill  of  exceptions?    The  Legislature 
\m  chosen,  in  these  actions,  to  run  all  the  risks  of  misdi*- 
rection,  by  declaring  that  the  finding  of  the  jury  shall  be 
final.]     It  b  only  where  the  finding  of  the  jury  is  proper^ 
that  the  verdict  is  fiual.     The  case  is  to  be  tried  ^'accord- 
*'  log  to  the  rules  and  practice  of  the  Court,''  which  it  is 

►t,  if  the  Judge  misdirects.     Welmore  v.  Levi  (a)  is  in 

^  (a;  4^1/Zen,510. 

point. 
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1862.     point.     [Ritchie,  J.    That  case  was  not  tried  according 

to  the  rules  and  practice  of  the  Ciourt ;  becaase  the  jury 

againat  ^^^  ^^^^  ^^  ^^^  improperlj  summoned,  the  Sheriff  being 
TaoMiiHs.  connected  with  one  of  the  parties.]  The  Legislature  has 
declared  as  strongly  against  a  bill  of  exceptions  and  a  writ 
of  error  in  summary  actions,  as  against  new  trials.  [Pas- 
KEB,  J.  Admitting  that  both  Judge  and  jury  were  wrong 
in  this  case :  was  it  not  the  policy  of  the  Le^slatare  to 
make  the  verdict  final  ?  Ritohub,  J.  In  Enghmd^  new 
trials  are  not  granted,  where  the  verdict  is  under  ^20.] 
I  can  see  no  distinction  between  this  case,  and  the  oase  of 
Wetmore  v.  Levi.  [Carteb,  C.  J.  There  was  no  new 
trial  granted  in  that  case,]  No*  but  there  was  a  writ  of 
error ;  which  is  as  contrary  to  the  provision  of  the  Act, 
that  the  finding  of  the  jury  shall  be,  final,  as  the  graoUng  s 
new  trial  would  be. 

Cabter,  C.  J.  In  that  case,  the  law  allowed  a  bill  of 
exceptions;  in  this  case,  it  does  not  allow  a  now  trial. 
We  entertain  no  doubt  about  this  case. 

Rule  refiiaed. 


POWELL  against  WATHEN  and  Anotheb^  Executors, 
&c.,  of  SYLVESTER  H.  WATHEN. 

Any  dealing      A    SSUMPSIT  for  money  paid  by  the  plaintifi"  to  the  use 

ofadecetaed  i\    of  the  testator.    Pleas :  Ist,  nofiHGMmmjm^  by  the 

wu^thepai^  testator,  or  the  de&ndants ;  2d,  ne  uiaques  exeeuiar. 

Ms'iS^Tto         At  the  trial  before  Carter,  C.  J.,  at  the  last  Eent  cir- 

SS'I^cr^to^'cuit,  it  was  proved  that  the  plaintiff  had  become  liable  on 

§e^*«ffidnst  *  J®^°*  promissory  note,  with  Sylvester  H.   Wathen^  to 

him  as  ezecu- secure  a  debt  due  by  him,  and  that  the  plaifatiff  had  been 

In  an  action  obh&red  to  pay  on  account  of  the  note,  £S0  2«.  6a.     The 
charging  a  ° 

penon  as  ex* 

ecutor  de  aan  tort  by  meddling  with  the  goods  of  the  deceased,  a  dedaratkm  of  the  dtoeatedr 
while  in  possession,  that  the  goods  did  not  belong  to  him,  is  eridetaee  for  the  deteiidant. 

principal 
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principal  question  was  whether  the  defendants  had  made      1862. 

themselves  liable  for  payment  of  the  debt,  as  executors    

de  ses  tort  of  Sylvester  H.  WaJlhen;  and  evidence  was  agai%»% 
given  to  prove  that  after  his  death,  Thomas  Wathen,  one  Wathkn. 
of  the  defendants,  had  taken  possession  of  the  goods  in  his 
shop,  and  had  disposed  of  part  of  Uiem.  It  was  also 
proved,  that  a  few  days  before  his  death,  Sylvester  ff.  War 
then  had  told  his  sister,  Ann  Wathen^  that  he  would  give  her 
the  goods  in  his  shop,  and  his  furniture,  to  pay  Uie  plain- 
tiff; that  she  then  had  the  key  of  his  shop,  and  the  charge 
of  everything,  and  remained  in  possession  after  his  death, 
she,  and  the  defendant  Thimias  Wathenj  selling  some  of  the 
articles ;  that  she  afterwards  gave  the  plaintiff  delivery  of 
the  goods  for  his  debt ;  that  he  accepted  them,  and  she  gave 
him  the  key  of  the  room  in  which  they  were.  This  was 
not  denied  by  the  plaintiff,  who  admitted  that  he  still  had 
the  key  of  the  room  in  whidi  the  goods  were.  He  also 
stated  that  he  had  asked  both  the  defendants  whether 
they  intended  to  give  him  the  goods  and  furniture  left  by 
Sylvester^  and  that  they  said  they  did  not,  but  intended  to 
keep  them.  The  only  evidence  that  the  defendant  TTt?^ 
Ham  WcUhen  had  ever  interfered  with  the  goods  or  furni-* 
ture,  beyond  assisting  to  put  them  in  the  room  where  they 
were  locked  up,  was  that  he  had  lent  toCAamlter,  one  of  his 
neighbors,  a  small  article  of  shop  furniture.  It  appeared 
that  the  defendants  claimed  the  household  furniture,  under 
a  bill  of  sale  from  the  deceased,  aud  evidence  was  tendered 
and  rejected,  of  a  declaration  of  Sylvester  Watheny  while 
in  possession,  that  he  did  not  own  the  property. 

A  nonsuit  was  moved  for,  on  the  ground,  1st,  that  there 
wa8  no  eyidence  of  any  acts  of  the  defendant  Wm.  Wathen 
to  make  him  liable  as  executor  de  son  tortj  and  that  the 
plaintiff  must  recover  against  both,  or  neither ;  and  2d, 
that  the  property  had  vested  in  the  plaintiff,  by  the  deliv' 
€ry  to  him  by  Ann^  Wathen;  and  therefore  the  defendants 
had  not  meddled  with  any  property  belonging  to  the 
deceased.  The  learned  Judge  was  of  opinion  that  the 
evidenoe  was  quite  sufficient  to  make  the  defendant  I^omas 
Wathen  liable  as  executor  de  son  tort;  but  was  doubtful 

as 
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1862.     as  to  the  defendant  William:  he  directed  the  jury,  how- 
ever,  to  find  against  both  defendants,  resenring  the  point, 

agaimt    —  ^^^  ^®  Statements  made  hy  Sylvester  Wathen  to  his 
Wathkk.    sister,  as  to  giving  her  his  property  to  pay  the  plaintiff, 
would  not  vest  the  property  in  her.      Verdict  for  the 
plaintiff. 

In  Hilary  term  last,  A.  L.  Palmer  obtained  a  rale  nin 
to  enter  a  nonsuit,  pursuant  to  leave  reserved ;  or,  for  a 
new  trial,  on  the  ground  of  the  improper  rejection  of 
Sylvester  Wathen's  declaration  as  to  the  ownership  of  the 


property.     1  Wms.  ExeoUorSj  149 ;  Mountford  v.  Oibson      \ 
(a) ;  Pautt  v.  Sin^psm  (6) ;  SerU  v.    Waiencarih  (c)  ; 
and  Thomson  v.  Harding  ((2),  were  cited. 

D.  S.  Kerr  now  shewed  cause.  It  is  a  matter  of  law 
for  the  Judge  to  decide  what  acts  make  a  perscm  liable  as 
executor  de  Mm  ^ort.  Padget  v.  Priest  (e).  Any  inter* 
meddling  with  the  goods  of  the  intestate,  however  slight, 
and  using  or  selling  the  goods,  is  sufEcient.  Com,  Dig. 
**  Administrator  "(CI).  By  pleading  non^assun^ffserunt^ 
the  defendants  admitted  that  they  were  executors :  a  law- 
ful executor  only,  can  plead  that  he  did  not  promise.  Bac. 
Abr.  '' Hxecutors''  {£.)  3;  Base.  JBv.  798.  There  was 
sufficient  evidence  against  William  Wathen^  in  dealing 
with  the  article  of  shop  furniture,  to  make  him  liable  as 
executor  de  son  tort.  If  the  defendants  ara  executors,  the 
declaration  of  the  deceased  would  be  evidence  against 
them,  but  not  for  them.  If  Sylvester  Wathen  was  living, 
his  declaration  as  to  the  ownership  of  the  property  would 
not  be  evidence  for  him;  neither  can  they  be  evidence 
for  the  defendants,  representing  him:  the  declarations 
were,  therefore,  properly  rejected. 

A.  L,  Palmer^  contra,  was  proceeding  to  krgue  on  the 
ground  for  entering  a  nonsuit,  but  was  stopped  by  the 
Court,  who  said  he  could  make  nothing  of  that  point.  He 
then  contended  that  the  declaration  of  Sylvester  Wathen 
as  to  his  ownership  of  the  property,  should  have  been 

{a)4Ea9t,4AU  ih)9<lB.Sd6.  (c)  4  JT.  4  IT. «. 

{d)2E.S  B.  €80.  {€)  S  7.  R.07. 

received ; 
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received;  that  it  was  a  declaration  against  his  interest,      1862. 
and  tended  to  prove  the  plea  of  ne  ungues  executor.  

Pabkeb,  J.  There  is  no  ground  for  a  nonsuit.  The  ^igainst 
evidence  that  WiUiam  WcUhen  assented  to  Chandler  Watbms. 
taking  some  of  the  shop  furniture,  was  certainly  evidence 
of  his  intermeddling  with  the  property.  As  to  the  groilnd 
for  a  new  trial :  the  defendants  sought  to  shew  that  the 
goods,  with  which  it  was  alleged  they  so  intermeddled  as 
to  make  themselves  liable  as  executors,  were  not  the 
goods  of  the  deceased.  I  think  they  had  a  right  to  shew 
that  by  his  declarations,  and  I  do  not  see  how  there  could 
have  been  better  evidence  of  the  fact. 

RrrcHiE,  J.  I  think  there  is  nothing  in  the  point  for 
a  nonsuit.  Chandler  could  not  have  got  the  property 
which  he  did  get,  except  through  the  instrumentality  of 
William  Walhen.  The  inference  is  that  he  had  the  con- 
trol of  the  goods,  and  it  would  be  for  the  jury  to  say 
whether  there  was  not  such  an  intermeddling  as  to  make 
him  liable  as  executor  de  son  tort.  As  to  the  other  point : 
the  evidence  offered  was  to  shew  that  while  Sylvester 
Waihe^i  was  in  possession  of  the  goods,  he  repudiated  the 
ownership  of  them.  Declarations  of  a  person  in  posses- 
sion of  property,  are  always  received,  when  against  his 
own  interest.  I  think  the  evidence  should  have  been 
admitted  in  this  case. 

Carter,  C.  J.  I  am  entirely  of  the  same  opinion; 
and  I  regret  that  I  did  not  see  the  point  about  the  admis- 
sibility of  Sylvester  Wathen^a  declarations  at  the  trial,  as 
clearly  as  I  do  now.  It  might  have  saved  the  parties  a 
good  deal  of  expense. 

Rule  absolute  for  a  new  trial  (a). 

(a)  See  Orook$hank  v.  Macfarlane^  2  AUen,  544;  SykeM  v.  Syke;  L,  R,  5 
C.  i»  US;  WiUiams  t.  males,  L.  B.  9  C.  P.  177. 
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ATKINSON  offainst  POTTS- 

By  M^DMntf'.i^jttiS  was  an  action  of  debt  on  an  award  by  which  the 

betweMi  part-  J[_  defendant  was  adjudged  to  pay  the  plaintiff  £200. 
nan,  thearbi--^-  .»   •»  »  ^ 

laraton  were   Flea,  ml  debet. 

the^diTid^  of    At  the  trial  before  Carter ^  C.  J.,  at  the  last  KerU  cir- 

^ppr^MtT,cuitf  it  appeared  that  the  plaintiff  and  defendant  had  been 

WM  raTes^  in  partnership  in  milling  business,  and  owned  mill  property 

l^j^^^J,^ jointly ;  that  wishing  to  dissolve  the  partnership,  they 

8>"tte'S«Sa-  (^^^5^^"*g  to  *^®  terms  of  the  partnership  articles)  referred 

Hon.  The     the  matter  to  arbitration  in  April.  1856.    The  submiasioQ, 

ftrbitratore 

mereiT  after  reciting  that  it  was  agreed  between  the  parties,  that 

Shte^efendantif  they  desired  to  dissolve  the  partnership,  it  should  be 
£eiaiin%ra  referred  to  arbitration  as  to  the  division  of  the  mill  prop- 
H(S^^^°b^'  erty,  and  concerning  the  dissolution  of  partnership,  stated 
Sotdeddeas  ^^^  ^^^^  ^^  agreed  to  refer  **  the  said  dissolution,  and 
to  je  divteion  "  all  matters  in  dispute  relative  thereto,  and  the  partition 
ship  property.  <<  of  the  said  mill  property,  to  the  award  of,*'  &c« 

The  arbitrators  awarded  that  the  defendant  should  pay 
the  plaintiff  £200 ;  but  made  no  partition  of  the  property. 
The  defendant  paid  £130,  and  gave  the  plaintiff  a  mort- 
gage for  the  balance ;  but  the  mortgage  turning  out  to  be 
valueless,  this  action  was  brought  for  the  balance,  £70, 
and  the  interest. 

A  verdict  was  taken  for  the  plaintiff  by  consent  for  £92 
10«.,  subject  to  a  motion  for  a  nonsuit,  on  the  ground  that 
the  award  was  bad  in  not  awarding  upon  all  the  matters 
submitted,  and  that  the  arbitrators  had  exceeded  their 
authority. 

A  rule  nisi  having  been  obtained  to  enter  a  nonsuit, 
citing  Mitchell  v.  Stavdey  (a);  Kilbum  v.  JHlbum  (b); 
Bhear  v.  Harradine  (c)  ; 

D.  S.  Kerr  now  shewed  cause  ;  and  contended, 
1st.   That  the  award  did  follow  the  submission  sub- 
stantially :  the  arbitrators  were  to  award  upon  all  matters 

(a)  16  East,  68.  (6)  13  M.  db  W.  671.  (c)  7  Exch,  260. 

ill 
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Id  dispute  relative  to  the  partnership.    They  could  not      1862. 

divide  the  mill  itself,  and  give  part  to  each ;  therefore  the    " 

only  thing  they  could  do,  was  to  award  the  mill  to  one  of  agaUut 
the  parties,  and  give  the  other  party  half  the  value,  fotts. 
Wai$an  an  Awards^  57. 

2d.  That  the  defendant  was  estopped  from  disputing 
the  validity  of  the  award,  by  the  course  he  had  taken.  He 
had  ratified  tiie  award  by  part  payment,  and  by  giving  the 
mortgage.     Culver  v.  Ashley  (ix). 

3d.  That  the  defendant  could  not  object  to  the  award 
under  the  plea  of  nil  dtbet.  Perry  v.  NtchoUon  (6). 
[A.  L.  PoXfMTy  for  the  defendant,  stated  that  it  had  been 
agreed  that  he  might  take  advantage  of  any  objections  to 
the  award,  notwithstanding  the  plea.]  Kerr  then  aban- 
doned the  third  objection,  and  contended  that  even  if 
*'  no  award  "  had  been  pleaded,  it  would  have  been  neces- 
saiy  for  the  defendant  to  shew  something  left  undecided 
by  the  arbitrators.  [Bitohie,  J.  They  have  secured  1;be 
plaintiff,  but  have  not  given  the  defendant  a  title  to  the 
property.]  It  was  the  intention  that  the  defendant  should 
have  the  property.  The  evidence  shewed  that  the  arbi- 
trators had  directed  a  conveyance  of  the  property  to  be 
made  to  the  defendant.  [Ritchie,  J.  That  does  not 
appear  upon  the  &ce  of  the  award.  Cabtbb,  C.  J.  You 
cannot  control  the  award  by  subsequent  agreement  between 
the  parties,  even  if  there  was  such  an  agreement.  The 
plaintiff  said  he  was  to  give  the  defendant  a  deed  of  some 
land  which  belonged  to  the  firm,  when  the  defendant  paid 
the  money  on  the  award;  but  that  was  no  part  of  the 
award.] 

Per  Curiam^  Rule  absolute  for  a  nonsuit. 

(a)  1  Amer.  L.  C.  689.  (6)  1  Burr,  278. 
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Ex  Pabtb  HAELEY. 

By  Uie  J^)rt-  TN  Michaelmas  term  last,  D.  S.  Kerr  obtained  a  rule 
land  Police       " 


I 


Act,  11  Viet,  JL  nisi  for  a  certiorari  to  bring  up  a  conviction  had  before 
87,  a'ctw-rtoro- the  Police  Magistrate  of  the  city  of  St.  John^  on  the  com- 
^nTiS]on^**plaiQ*  of  the  Chamberliin  of  the  city,  for  a  breach  of  a 
M^^£gi8trate^y®"^*^  ^^  *^^  ^^^Y  prohibiting  the  playing  of  music  in 
an^VremedT' ^^^®°®®^  tavems,  without  the  permission  of  the  Mayor. 
given  ^  ai^  The  building  where  the  music  was  played  was  called 
John  Police  ' "  The  Dance-house  " :  it  belonged  to,  and  was  occupied  by 
68,  incorpo-'  *  the  defendant  in  common  with  his  tavern ;  and  there  was 
[taprov&ions  commimication  with  it  from  the  tavern,  through  a  back 
^theime!^^. porch,  and  also  from  the  yard;  but  there  was  no  separate 
thata oonvic-  entrance  to  it  from  the  street. 

^^°^®^'^®^®  Hazen,  Q.  C,  shewed  cause  in  Hilary  term  last,  contenJ- 
trate  of  *S^(.     inff  that  the  dance-house  was  part  of  the  house  used  bv  the 

JoAninamat-  ,  ^      ,  .  .  ,  .        ,  .,  "  rr-t 

ter  within  his  defendant  as  a  tavern ;  it  was  withm  the  curtilage.     lh€ 
could not'be   Bye-law  was  made  to  prevent  dancing  in  such  places; 
cc™?onin7    and  this  was  a  mere  attempt  to  evade  it. 
5Sfy^?emedy       ^-  ^'  ^^^^^^  contra,  contended  that  the  dance-hall  wa> 
^Where  r*''  "^^  P^^^  ^^  ^^®  tavcm.     A  fair  way  of  testing  it  was  this 

building  used  if  the  house  was  insured,  would  the  policy  cover  the  dance- 
as  a  dancing-  . 
room,  was      hall  unless  specially  mentioned?     It  certainly  would  not. 

built  separate  x  ./  •>  ,  , 

fyomahouse  Uur,  adv.  VUit, 

licensed  as  a 
tavern,  but 

cation  th™r^"  Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Coim 
Tpw-chran?  -^  ^^^^®  ^***  ^^®  obtained  in  Michaelmas  term  last,  for  : 
otherentrance  ^^^*^^'^^*  *^  bring  up  a  conviction  had  before  the  Polic 
to  the  dating- Magistrate  of  the  city  of  8t.  John^  for  the  penalty  of  £1 
that  it  was  a '  for  the  breach  of  one  of  the  Bye-laws  of  the  Corporation 

bouse,  and     of  the  said  city ;  against  which,  cause  was  shewn  in  Silot 
that  the  pro-    . 
prietorwas     term. 

u^dCT^lJ^^  The  office  of  the  Police  Magistrate  was  established  I 
iSraUowint*^*!^®  Act  of  Assembly  12  Vict.  c.  68,  in  which  are  incoi 
™"8ic  to  be  porated,  by  reference,  many  of  the  provisions  of  a  previoi 
inT  Act,  11  Vict.  c.  12,  which  provides  for  the  appoiattneii 


ai 
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lod  regulates  the  jurisdiction  and  duties  of  a  Police  Magis-  1868« 
trate  in  the  adjoining  Parish  of  Portland;  among  others,  — 
the  sections  36  and  37,  to  which  we  shall  by  and  by  refer,    hablbt. 

By  Act  13  Vict.  c.  1,  the  Police  Magistrate  of  St.  John 
is  empowered  to  hear  and  determine  all  offences  committed 
against  any  Bye-law  or  Ordinance  of  the  Corporation  of 
the  dty  of  St,  John;  and  all  fines,  penalties,  &c.,  imposed 
by  such  Bye-laws,  are  to  be  prosecuted,  sued  for,  and 
recovered  with  costs,  before  the  Police  Magistrate,  atid 
rith  the  like  effect  as  any  other  fine^  penalty  y  forfeiture  ^  or 
sum  of  money  may  be  sued  for,  prosecuted,  or  recovered 
before  the  said  Police  Magistrate.  The  penalties  imposed 
by  the  Bye-laws  being  therefore  made  recoverable  before 
the  Police  Magistrate,  with  the  like  effect  as  the  penalties 
imposed  by  the  Police  Acts,  and  no  particular  appeal  or 
review  being  provided  by  13  Vict.  c.  1,  it  cannot,  we 
think,  be  questioned  that  the  sections  36  and  37  of  the 
Portland  Police  Act,  so  incorporated  into  the  St.  John 
Police  Act,  do  apply  to  prosecutions  fer  breach  of  the 
Bye-laws  of  the  Corporation  of  St.  John. 

The  Bye-law  on  which  the  present  conviction  was  had, 
was  passed  on  the  28th  November^  1849,  and  confirmed 
by  the  Governor  in  Council  on  the  20th  December ^  1849 ; 
and  is  doubtless  in  force.  By  the  tenth  section  it  was 
ordained,  that  ^^  no  person  to  whom  a  license  should  here-- 
^^  after  he  granted  to  keep  a  tavern  within  the  city,  shall 
"  suffer  music  of  any  kind  to  be  played  in  his  house,  unless 
*' permission  for  that  purpose  be  first  obtained  in  writing 
*'  from  the  Mayor  of  the  said  city,  or  his  deputy ;  and  any 
'^  SQch  person  who  shall  "suffer  music  to  be  played  in  his 
"  house,  until  such  permission  be  obtained,  shall  for  each 
''and  every  offence,  forfeit  and  pay  the  sum  of  five 
**  pounds." 

It  waa  for  suffering  music  to  be  played  in  the  house  of 
the  defendant,  he  having  a  license  to  keep  a  tavern,  and 
hsving  no  permission  from  the  Mayor  to  allow  music  to 
be  playedy  that  the  conviction  has  been  had ;  and,  allow- 
ing that  the  true  construction  of  the  Bye-law  requires, 
ftit  to  constitiite  the  offence,  the  place  whei-ein  the  music 

is 
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1882.  is  so  played  without  permissioDy  should  be  part  of  the 
— "—  house  which  is  licensed  as  a  tavern,  the  question  comes 
TTA»T.yr  up,  whether  the  place  where  music  in  this  case  was  proved 
to  have  been  played,  was  part  of  the  defendant's  tavern, 
or  a  separate  and  distinct  house.  We  entertain  no  doabt, 
from  the  facts  appearing  in  the  evidence,  that  the  danoe- 
hall  must  be  considered  as  part  of  the  house ;  a&d  we 
should  refuse  the  certiorari  on  that  ground,  had  we  jnru- 
diction  in  the  case. 

The  question  of  the  power  of  the  Court  to  grant  this 
certiorari  was  not  raised  at  the  argument,  but  we  think 
there  can  be  no  doubt  that  such  power  does  not  exist. 

If  sections  36  and  37  of  the  Portland  Police  Act  apply 
(as  we  think  they  do) ,  they  afford  the  remedy,  and  the  only 
remedy,  in  cases  where  the  Police  Ma^strate  acts  within 
his  jurisdiction,  as  he  clearly  did  here  (a).     Section  36 
expressly  enacts  that  convictions  before  die  Police  Magis- 
trate shall  7U>t  be  removed  by  certiorari  to  the  Supreme 
Court,  or  any  other  Court  of  this  Province.    And  section 
37  gives  an  appeal  cm  a  maUer  of  right  to  the  Supreme 
Court  or  any  Judge  thereof,  where  tine  penalty  is  £2  or 
upwards ;  but  uu  the  express  condition  that  the  party  think- 
ing himself  aggrieved,  give  a  bond  at  the  time  of  the  order 
of  conviction,  or  within  forty-eight  hours  after,  to  prose- 
cute his  appeal,  and  abide  by  the  judgment,  and  to  pay 
such  costs  as  shall  be  awarded.    The  Police  Magistrate  » 
required  to  send  to  the  Court  or  Judge,  all  the  original 
depositions ;  and  the  judgment  of  the  Court  or  Judge  on 
such  appeal  is  to  be  final.    With  such  a  provision,  can  it 
be  allowed  to  an  aggrieved  person,  who  has  not  performed 
this  condition,  to  adopt  another  proceeding,  where,  if  he 
fail,  he  is  subject  to  no  costs?    If  we  have  no  juri^iction 
by  law,  the  parties  cannot  give  it  to  us. 

Rule  discharged. 

(•)  8m  Ex  pMU  H<VHap<Ml»  1ft  Q»  JB«  Ur. 
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THE  SOUTH  BAY  BOOM  COMPANY  against 
JEWETT. 

ASSUMPSIT  for  the  reooverjr  of  boomage,  under  the  The -A.ct  lo 
proviBions  of  the  Act  10  Vtci.  c.  72.  thorizedthe 

At  the  trial  before  Wilmait  J.,  at  the  St.  John  circuit  Boom Oompa- 
ia  Majft  18^1,  it  appeared  that  the  defendant  owned  aboom^a^ 
mill  at  the  mouth  of  a  small  stream  emptying  into  South^^S^^^^ 
Bay,  inside  of  the  plaintilTs  boom,  and  that  he  claimed  the  ^.  j^A^for 
right  to  take  his  logs  through  the  boom  to  his  mill,  which  ^^uringtiDfr- 
was  built  before  the  boom  was  constructed.    The  learned  ud' the  ar- 

.  ^  teenth  eecuoa 

Judge  told  the  jury  that  if  the  defendant  used  the  plaintiflTs  authorised 
boom  for  the  protection  of  his  logs,  he  was  liable ;  but  if  he  oeire  oeit^ 
oolj  used  it  for  the  purpose  of  taking  his  logs  to  his  own^timSrt^ 
mUl,  he  would  not  be  liable.  wEieh^ooid 

Verdict  for  the  defendant.  55^rI^S5Slf  S 

DM^^btained  a  rule  nisi  for  a  new  trial  in  Trinity  term||^^i^  ' 
Iast»  on  the  ground  of  misdirection  and  improper  <^n^i^M^^^||^ 
sion  of  evidence.  <* or  booma"; 

£busent  Q.  C,  shewed  cause  in  Hilary  term  last.    The  owner  or  a 
ebjoct  of  the  Act  incorporating  the  Boom  Company  (lOSnt^vT"^ 
Vid.  c  72),  as  stated  in  the  preamble,  is  for  the  protec-^^^t,^ 
tion  and  security  of  lumber  coming  down  the  river  3t.  John^  ^^  j^ 
to  the /S!^  JbAn  market :  it  was  not  intended  to  impose  a  ^^^^^^^^ 
biUtj  upon  parties  not  using  the  boom  for  any  such  purpose,  waa  p^^jUj 
and  not  receiving  the  benefit  from  it  which  the  Legislature  Uiereby,  had 
inteoded.      Suppose  a  raft  is  driven  into  this  boem  byu^^^^^MB 
streaa  of  weather,  can  it  be  contended  that  the  owner  f2{etor,topaiB 
would  be  liable  for  boomage  ?   Unless  the  Act  shews  clearly  ^bJ^^^ 
that  it  was  the  intention  to  take  away  the  common-law  ^^^^j^^* 
righta.  of  individuals  to  navigate  the  river  with  their  o^t>«om>i«- 
raltSy  DO  intendment  should  be  made  in  its  favor.    The 
fifteei^  section  of  the  Act  gives  the  right  to  boom- 
$g^  **«poD,  all  lumber"  whidi  shall  be  carried  or  re- 
oeiv«A»L/*or  which  ahall  enter  into**  the  booms.    The 
mmdt^  ^entet.  iDto**  do  not  mean  an  entry  by  stress 
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1862.     of  weather ;  nor  yet  an  entty  by  common-law  right,  by  » 

riparian  proprietor,  who  has  a  right  to  land  his  lumber  on 

Boom  Co.   the  shore  of  his  own  land :  they  mean  an  entary  for  the 

o^ainH  purposes  of  the  Act,  yiz.  for  protection,  and  for  that  only. 
If  the  defendant  had  availed  himself  of  the  protection  of 
the  booin,  no  doubt  he  ought  to  pay  boomage,  but  he  has 
not  done  so ;  he  was  merely  taking  his  lumber  4o  his  own 
mill,  as  he  had  a  right  to.  The  Act  does  not  g^e  tiie 
Company  the  exclusire  control  over  all  the  waters  within 
the  limits  of  the  charter :  it  is  not  an  absolute  grant,  but 
only  an  easement  over  it.  Any  of  the  proprietors  of  land 
along  the  shore  of  S(mth  Bay  have  a  perfect  right  to  use 
the  waters  of  the  bay  for  the  navigation  of  rafts  or  boats. 
The  evidence  of  the  convenience  or  inconvenience  of  the 
boom  to  the  defendant's  business,  was  properly  admitted, 
to  shew  in  what  character  the  lumber  was  put  there.  The 
boom  afforded  defendant  no  protection  whatever,  because 
he  had  a  boom  of  his  own  inside,  to  protect  his  lumber. 
The  jury  having  found  that  the  lumber  was  not  placed 
there  for  protection,  but  merely  on  its  way  to  the  defen- 
dant's boom,  it  does  not  come  within  the  intention  of  the 
Act,  and  the  defendant  is  not  liable. 

Zhijf  and  S.  H.  Thomson j  contra.  It  is  admitted  that 
if  the  Legislature  has  imposed  the  burthen  by  clear  and 
unambiguous  words,  the  defendant  must  bear  it.  Refer- 
ence to  the  recitals  in  the  preamble  of  an  Act,  is  only 
allowed  where  the  words  of  the  enacting  part  are  ambigu- 
ous: here,  the  words  of  the  enacting 'part  are  clear  and 
unambiguous,  and  there  is  therefore  no  necessity  for  refer- 
ring to  the  recital.  The  ninth  section  of  the  Act  gives  the 
Company  a  lien  on  all  lumber  '•  which  shall  be  carried, 
^'  received,  or  which  shall  enter  into  "  the  booms ;  and  ihe 
fifteenth  section  gives  the  Company  the  right  to  receive  a 
specified  rate  of  boomage  on  all  such  lumber  —  using  the 
same  words  as  in  the  ninth  section,  viz.  lumber  which 
shall  be  carried,  received,  or  Which  shall  *^  enter  into"  the 
booms.  The  Acts  11  Vict.  c.  49,  $  5,  and  17  Vtd.  e.  52,  § 
3,  give  another  rate  of  boomage,  but  use  tiie  same  words, 
«<  enter  into.''    These  wotds  are  Very  stttmgititid' appear 

to 
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to  hare  been  intended  to  apply  to  all  lumber  which  may  1868. 
get  into  the  boom  for  any  purpose,  and  not  merely  (as  has  *— *— * 
been  (xmtended)  tolumber  on  its  way  to  the  8l  John  market,  boom  cck 
The  second  section  of  the  17  Viet.  e.  52,  gives  the  Company  ?^^^ 
power  to  direct  in  what  position  *<  aU  rafts  of  lumber  brought 
*<  or  placed  within  the  boom,**  shall  be  placed,  and  how  se- 
cured ;  shewing  that  there  is  no  limit  to  the  control  of  the 
Company.  If  the  defendant  is  entitled  to  occupy  one  part  of 
the  boom  with  his  lumber,  why  not  the  whole  ?  How  would 
hie  right  to  occupy  be  limited?  [Pabkxb,  J.  Does  it 
necessarily  follow  that  the  Ciompany  are  in  occupation  ef 
the  whele  of  the  waters  within  the  boom  ?]  Yes,  that  is 
our  contention,  but  we  are  not  required  to  go  to  that  length 
in  this  case,  because  the  language  of  the  section  is  clear. 
[Pabseb,  J.  The  defendant  contends  there  must  be  some 
limitation.]  We  do  not  dispute  the  right  of  access  to  the 
shore,  notwithstanding  the  rights  given  to  the  Company 
by  the  Statute,  The  defendant  had  no  right  to  put  a 
>oom  in  the  river.  The  words  of  the  Act  are  clear  as  to 
tie  defendant's  liability.  If  the  Legislature  intended  to 
Hake  an  exception  in  the  case  of  riparian  proprietors,  it 
Biould  have  been  done  by  express  words.  The  Court 
cainot  uphold  the  defendant's  position,  unless  they  put  a 
foiced  construction  on  the  Act.  The  evidence  as  to  the 
corvenience  or  inconvenience  of  this  boom  was  inadmis- 
sihe. 

Cur.  adv.  vuU. 

CiBTER,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
It  sipears  to  us,  that  the  plaintiffs  did  make  out  a  prima 
faei  case  to  recover  under  the  provisions  of  the  Act  10 
Via  e.  72,  by  shewing  that  the  defendant  did  carry  and 
retaa  within  the  boom  of  the  plaintiffs,  at  South  Bay^  cer- 
tainlogs,  the  quantity  of  which,  and  rate  of  tonnage 
theron,  are  not  disputed,  if  the  defendant  fails  to  make 
out  ti  exemption. 

H^  are  unable  to  see  in  the  circumstance  of  the  defen- 
daaA  being  in  the  ocoupatien  of  a  saw-mill  at  the  mouth 
,  emptying  into  Shuth  Bay^  within  the  limits  of 

the 
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1862.     the  plaintiA'  boom,  and  his  bringiDg  the  logs  through  the 

boom,  and  retaining  them  inside  of  the  boom,  for  the  pmv 

Book  Go.  pose  of  being  sawed  at  his  mill,  and  exporting  the  lumber 
j^^l*^  made  therefrom ;  or,  in  the  circomstanoe  of  his  being  a 
riparian  proprietor,  whose  free  access  to  the  waters  of  the 
river  Bt.  JcAn^  beyond  the  boom,  was  obstructed  to  some 
extent  at  least ;  or,  in  that  of  his  having  an  interior  boom 
(which  he  shewed  no  right  to  put  there),  anything  that 
either  by  virtue  of  any  legal  right,  or  any  grant  exhibited 
by  him,  would  exempt  him  fipom  the  charge  made  by  the 
general  words  of  the  fifteenth  section  of  the  Act.  The 
defendant  may  have  reason  to  complain,  perhaps,  that  the 
Company  was  allowed  to  place  and  maintain  a  boom  across 
the  South  Bay^  between  Elm  Tree  Point  and  Maaquiio 
Headf  without  some  particular  provision  or  exemption 
made  in  regard  to  the  riparian  proprietors  within  those 
limits ;  and  if  unintentional  damage  has  been  done,  not 
amounting  to  an  injury ^  but  depriving  him  of  the  free  use 
of  the  water  near  his  mill,  which  he  had  been  long  accna* 
tomed  to  enjoy  without  complaint  of  the  public,  and 
which  other  proprietors  similarly  situated  are  allowed  tc 
exercise,  it  may  be  a  ground  for  an  application  to  tiif. 
Legislature  to  amend  the  charter ;  but  with  the  Court,  is 
is  a  question  of  construction;  and  if  the  defendant  ii 
brought  within  the  general  meaning  of  the  Act,  we  caanat 
see  anything  urged  on  his  behalf  which  amounts  to  iH 
implied  exemption.  We  think,  therefore,  that  the  evi- 
dence given  on  the  defendants  side  was  irrelevant,  and 
could  not  warrant  the  verdict  in  his  fiivor.  The  rde, 
therefore,  must  be  made  absolute  for  a  new  trial. 

Bule  absolute^ 
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ATEINtON  agaitiBt  ATKINSON. 

AT  the  trial  of  this  case  before  Carter,  C.  J.,  at  the ^^^ewone of 
last  Westmorland  qircuit,  the  defendant's  counsel  the  suit  Ui 
called  the  plamtin  as  his  own  witness,  and  claimed  the  witness  by  the 
right  to  treat  him  as  a  hostile  witness,  and  examine  himudiscretioii- 
as  such;  and  on  the  other  hand,  to  restrain  the  plaintiff's ^^^i^w 
counseU  on  cross-examination  of  the  witness,  to  the  styie^^^^^^* 
of  an  examination-in-chief.  52?*  ^^ 


The  learned  Jadge  decided  that  the  counsel  had  no  such  ,|^^^^ 
right    Verdict  for  the  plaintiff.  the  leooid  it 

In  Michaelfnoft  term  last,  A.  L.  Palmer  obtained  a  rule  ly  a  hoetiie 
niri  for  a  new  trialt  on  the  ground  of  the  improper  ruling  oonductonUie 
of  the  learned  Judge,  on  this  point,  contending  that  the  J^l^l^testl 
opposing  party  was  necessarily  a  hostile  witness,. and  could 
as  amatter  of  right  be  treated  as  such.    He  cited  1  8iark. 
JSv.  146;  JXckinmm y.  Sfiee  (a);  Parkin  r.  Moan  (b); 
Beg,  T.  Chapman  (c);  Beg*  v.  Ball  (d). 

D.  8:  Kerr  shewed  cause  m  Hilary  term  last,  and  con- 
tended that  the  mode  of  examination  of  witnesses  at  the 
trial,  was  entirely  in  the  discretion  of  the  Judge ;  and  that 
it  was  only  where  the  witness  shewed  himself  decidedly 
adverse  to  the  party  calling  him,  that  the  Judge  would, 
allow  the  examination  to  assume  the  form  of  cross-examii- 
nation.    Clarke  r.  Saffery  (s);  Mdhuiah  r.  CMier  (/). 

^o  counsel  appeared  to  support  the  rule. 

Cur.  adv.  vuU. 

GAimut,  C.  J. ,  now  delirered  the  judgment  of  the  Court. 
The  only  question  in  this  case  is,  whether,  if  the  defen- 
dant's counsel  oaNs  the  plaintiff  as  his  own  witness,  be  has, 
s.ngbt,  without  the  permission  of  the  Judge,  to  treat, 
himaaa hostile  witness,  and  adopt  the  style  of  cross-exam- 
imtioa;  and  oa  the  other  hand,  to  reetriet  the  plaintiff'a. 

(4aa4P.7i6.       i§)Jiff^^M.tm.  (/>  is  <;.  b.  sts. 

counsel 
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oounael  to  the  style  of  exftminatioii-in-chief .  We  oan  b«o 
neither  reason  nor  authority  for  sueh  a  potilion.  It  does 
not  neoessarily  follow  that  an  opposite  party  on  the  leooid 
must  be  a  hostile  witness  at  the  toiaL  When  a  party  has 
been  made  by  law  a  competent  witness,  and  is  called  by 
the  opposite  party,  he  is,  we  conoeive,  to  be  treated  and 
examined  as  any  other  witness  would  be,  until  he  assumes 
a  hostile  attitude,  or  conducts  himself  on  the  stand  in  such 
a  way  as  to  satisfy  the  Judge  that  an  examination  in  the 
shape  of  a  cross-examination  is  necessary  for  the  elucida- 
tion of  the  case,  er  the  extraction  of  truth.  This  is  a 
matter  which  must  be  in  the  discretion  of  the  Judge,  who 
will  perhaps  more  frequently  haye  occasion  to  exercise  it 
where  the  adyerse  party  is  called  than  in  other  cases. 

When  we  spoke  of  seeing  no  authority  for  the  position 
contended  for,  we  had  not  overlooked  the  case  of  Cflarke 
Y.  Safftry  (a),  which  occurred  in  1824,  before  parties 
were  made  competent  witnesses,  where  on  trial  of  an  issue 
out  of.  Chancery,  the  Yice-Chancellor's  order  gaye  the 
plaintiff  leave  to  examine  on  the  trial  the  defendant  and 
the  bankrupt ;  and  Best^  C.  J.,  said :  <<  If  a  witness  called, 
**  stands  in  a  situation  which  of  necessity  makes  him  adverse 
**  to  the  party  calling  him,  as  is  the  case  here,  the  counsel 
**  may,  as  a  matter  x)f  rights  cross-examine  him."  Now 
this  was  but  an  off-hand  expression  at  Nisi  Pi^ua^  and  we 
cannot  but  think  the  learned  Judge  had  reference  more  to 
the  particular  issue,  than  any  intention  to  lay  down  a 
general  rule  applicable  to  all  cases ;  and  tiiat  in  using  the 
words  **  as  a  matter  of  right,"  he  should  be  understood  to 
signify  a  right  to  expect  such  an  exercise  of  the  Judge's 
judicial  discretion.  *<  If  the  witness  stands  in  a  situation 
^*  which  of  necessity  makes  him  adverse  to  the  party  call- 
<*  ing  him,  the  counsel  may,  as  a  matter  of  course^  so  exam- 
*<  ine  him.  At  all  events,  the  presiding  <fudge  has  a  dis- 
*«  cretion,"  Ac.  Roscoe  JEv.  (9th  ed.)  147.  Could  the  de- 
fendant be  otherwise  than  hostile  and  adverse  to  the  party 
calling  him  in  Clarke  v.  Safferyf  The  issue  to  be  tried 
in  thi^t  case  was»  >^  Whethw  a  ooBunission  of  bankniptcji 
(a)jR^.iJCl».    ^  3  * 
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**  in  which  the  defendant  was  the  petitioning  creditor  (the     1862. 
**  defendant  was  also  one  of  the  asaiffnees  of  the  bankrupt)    — — — - 

4  'I'll  I II  Hi  I M 

*<had  been  concerted  between  the  defendant    and  the     againtt 
<' bankrupt?"    It  would  be  as  difficult  t9  say  how  the  atkiksok. 
examination  of  the  defendant  could  haye  been  conducted 
otherwise  than  as  a  cross-examination,  as  it  would  be  to 
make  this  a  rule  for  cases  in  general. 

In  the  note  to  that  case,  is  cited  Bastin  v.  Carew^  tried 
at  Exeter  a  month  afterwards  before  Abbott^  C.  J.,  when 
a  similar  objection  was  taken,  and  a  cross-examination  of 
an  adverse  witness  allowed ;  the  Lord  Chief-Justice  said : 
*'  I  mean  to  decide  this,  and  no  further,  that  in  eachpar^ 
**  ticular  case  there  must  be  some  discretion  in  the  presiding 
**  Judge,  as  to  the  mode  in  which  the  examination  shall  be 
**  conducted  in  order  best  to  answer  the  purposes  of  justice." 
This  is  a  proper  qualification  of  Lord  Chief-Justice  Bests 
ruling.  We  need  say  nothing  of  the  comparative  weight  of 
the  two  authorities  if  they  were  put  in  opposite  scales. 

In  Reg.  v.  Murphy  (a),  Coleridge^  J.,  laid  down  this 
rale :  **  The  rules  of  evidence  are  exactly  the  same  in  civil 
^'  and  in  criminal  cases,  and  in  both  it  is  in  the  discretion 
^^of  the  Judge  how  far  he  will  allow  the  examination-in- 
^'  chief  of  a  witness  to  be  by  leading  questions ;  or,  in  other 
**  words,  how  far  it  shall  assume  the  form  of  a  cross- 
*' examination." 

The  text-writers,  in  quoting  Clarke  v.  Saffery^  seem  to 
have  lost  sight  of  the  particular  issue  there  to  be  tried, 
and  the  author's  note  to  1  Stark,  Ev.  152,  adds  to  what  Best^  I 

C.  J.,  really  said,  the  following  enlargement:  "  Being  a 
*^ party ^  he  is  presumed  to  bo  an  adverse  witness,"  which 
is  quite  unwarranted  by  the  report  of  the  case. 

Phillips  J  in  his  sixth  edition,  vol.  1,  264  (prior  to 
Clarke  v.  Salary)  j  thus  lays  down  the  rule  :  "  If  a  wit- 
**  ness  should  appear  to  be  in  the  interest  of  the  opposite 
"  party,  or  unwilling  to  give  evidence,  the  Court  will,  in 
**  ito  discretion^  allow  the  exaraination-in-chief  to  assume 
**  something  of  the  form  of  a  cross-examination.^^  This, 
it  will  be  remembered,  was  written  at  a  time  when  inter- 


(a)  8  C.  <fc  P.  297  (1837). 
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1862.     ettod  witaeaies  were  not  allowed  to  be  ealled  by  tbepsity 
for  wliom  they  had  an  interest;  and  Mr.  PAtUt]p«  hu en- 


^i^n^    dent  reference  to  the  oondnet  of  the  witness  on  the  stud 
AixDisoH.  nne3q>eotedly  manifbsting  an  interest  on  the  opposite  tide : 
bnt  eren  then,  how  cautions  are  his  words  I 
We  think,  therefore,  that  this  rule  must  be  dischaiged. 

Bnle  discharged. 


LAWTON  against  ADAMS  and  Oxhbbs. 

Ajadgnenttaqp^Egp^gg  foj.  breaking  and  entering  the  plaintirB 
jgJ^jJSSt^'  jL    stores,  tried  before  Ritchie,  J.,  at  the  last  8l  John 

twspMMw,  to  circuit. 

A  bar  to  an  My 

tion  ^[it^t        The  declaration  contained  three  counts,  each  for  a  joint 

the  same  '     trespass,  but  alleging  it  to  have  been  committed  at  differ- 

^%'iitiff      ent  times.    Plea,  the  general  issue ;  with  a  notice  of  defence 

vSS^y^^a  under  the  Act  18  Vi(U.  c.  32,  that  if  the  defendants  had 

^i^i^'     committed  any  trespasses,  they  were  committed  with  Ohas. 

^Jona»    Johnston  and  Messrs.  PTm,  and  J.  TamUt,  and  that  for 

against^,  and  these  trespasses,  Johnston  and  the  Tarratts  were  sued  by 
reooyered  . 

judgment,  but  the  plaintiff;  that  he  recovered  damages  to  the  amount  of 

extent  of  his  £300,  for  which  sum  judgment  was  entered  with  costs, 

afterwards     which  damages  and  costs  had  been  paid,  and  the  judgment 

pSSr  satisfied. 


rSSr^ho^  The  plaintiff  proved  that  he  was  in  possession  of  a 

Sh^rtffUorUe  9^*°^*y  ®^  goods ;  that  they  had  been  seized  by  Charles 


same  ^^M^  Johnston  j  Esq. ,  Sheriff  of  3t.  John  ;  that  the  defendants  had 
Held,  that  the  given  the  Sheriff  a  bond  to  indemnify  him  against  a  claim 
il^l^  the     made*  by  the  plaintiff  to  the  goods,  in  consequence  of  which 

Sneriif  was  a 

satisfiiction 

for  the  wrong  done  to  the  plaintiff,  and  that  he  coold  not  reeever. 


claim  against  one  defendant  only. 

A  nonce  of  defence  glyen  under  the  Act  13  Vict,  e,  32,  is  not  part  of  the  Nisi  Prius  record, 
which  may  therefore  be  be  put  in  evidence^  without  proving  the  notice,  or  accounting  for  its 
absence. 

indemnity. 
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indemiutyt  he  sold  the  goods.  The  bond  ledtedy  that  an  18t2. 
execution  had  been  issued  at  the  soit  of  Wm.  and  J. 
TarraUi  against  James  If*  G.  Black,  to  levy  £3,667  lis. 
9(I.|  and  placed  in  the  hands  of  the  Sheriff;  that  he  had 
levied  on  goods  claimed  by  the  plaintiff;  that  Messrs. 
TurraU  had  agreed  to  indemnify  him  against  the  plaintiff's 
clflinit  and  directed  him  to  sell ;  and  that  the  Sheriff,  at 
the  request  of  Messrs.  TarraU  and  the  defendants,  and  on 
snoh  indemnity,  had  agreed  to  sell  the  goods.  The  goods 
were  accordingly  sold  at  auction  under  the  execution,  and 
two  of  the  defendants  in  this  case,  AdatM  and  2¥M2afe, 
purchased  some  of  them,  but  only  as  other  purchasers^  and 
not  in  any  way  in  connection  with  the  Sheriff.  This  was 
the  only  evidence  to  connect  the  defendants  with  the  acts 
of  the  Sheriff,  or  with  the  goods  seized  and  sold. 

The  defendants,  in  order  to  prove  their  defence,  ten- 
dered in  evidence  the  JNisi  JPriua  record  in  the  suit  of 
Lavfton  v.  TarraU  and  Johnston.    It  was  objected  that 
it  could  not  be  received  without  the  notices  of  defence  in 
that  action,  and  the  defendant's  counsel  then  proved  that 
search  had  been  made  for  the  notices,  with  the  Judge  who 
tried  the  cause  and  with  the  Clerk  of  the  Circuits,  but  that 
they  could  not  be  found.     The  defendants  were  then 
allowed  to  prove  the  notices,  by  the  draft  kept  by  their 
attorney.    The  judgment  roll,  with  satisfaction  entered 
thereon,  was  also  put  in  evidence.     The  declaration  and 
plea  in  the  case  of  Lawton  v.  TarraU  were  the  same  as  in 
this  case,  and  the  evidence  in  both  actions,  as  to  the 
alleged  fraudulent  transfer  of  the  goods  by  Black  to  the 
plaintiff,  was  substantially  the  same.     [See  the  case  of 
Lawton  v.  TarraU  (a).] 

Towards  the  close  of  the  defendants'  case,  the  plaintiff's 
counsel  stated  that  he  should  claim  the  right  to  ask  the 
jury  for  a  verdict  against  all  the  defendants  for  a  joint 
trespass ;  or,  if  they  should  be  against  him  on  that,  for  a 
verdict  against  Adams  for  a  separate  trespass  by  purchas- 
ing goods  at  the  sale.  The  learned  Judge  put  the  case  in 
that  way   to  the  jury;  and  as  to  the  joint  trespass,  he 

(a)  4  AUen,  1. 

directed 
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1862.  direoted  them  that  if  the  defendants  had  prored  their  notice 
of  defence,  it  was  an  answer  to  the  pUuntiflT's  daim,  as  he 
could  not,  after  recoyering  against  one  of  several  joint 
trespassers,  afterwards  proceed  against  the  others  for  the 
same  trespass.  The  jury  found  for  the  drfendants,  de- 
clining, however,  to  give  any  opinion  as  to  the  question 
of  fraud. 

In  Trinity  term  last,  S.  R.  Thomson  obtained  a  rule 
nisi  for  a  new  trial,  on  the  grounds,  1.  Of  misdirection; 
2.  The  improper  admission  in  evidenee  of  the  Nisi  JPrixu 
record  and  notices  of  defence  in  the  case  of  LawUm  v. 
TarraU;  3.  That  the  verdict  was  against  evidence,  as 
regards  Adams. 

Gray^  Q.  C,  and  A.  R.  Wetmore  shewed  cause  in 
Michaelmas  term  last. 

1.  The  matter  is  res  judiccUa^  by  the  recovery  in  the 
former  case  of  Laioton  v.  TarraU  (a) ;  in  which  the  plain- 
tiff recovered  damages  against  the  Sheriff  and  the  judg- 
ment creditor,  TarraU^  for  the  same  taking  for  which  he 
now  seeks  to  recover  against  the  present  defendants.  The 
trespass  in  that  case  was  laid  with  a  continuando^  and 
covered  the  whole  time,  from  the  first  levy  till  the  close 
of  all  the  sales.  The  principle  is  perfectly  clear,  that  a 
plaintiff  having  recovered  in  tort  against  one  party,  can- 
not  afterwards  recover  against  another  for  the  same  cause  of 
action ;  and  it  is  equally  clear,  that  if  a  party  who  has  severtil 
causes  of  action  against  a  defendant,  offers  evidence  thereof 
on  the  trial,  and  fails,  for  want  of  sufiicient  proof,  to  estab* 
lish  some  of  them,  he  cannot  bring  another  action  for  those 
causes  of  action  on  which  he  failed.  Stafford  v.  Chrli 
(6).  The  plaintiff  here,  could  not  split  up  the  trespasses 
committed  by  Johnston  into  half  a  dozen  suits.  JBuckland 
V.  Johnson  (c)  ;  King  v.  Hoare  (d) ;  Oulram  v.  Moreumi 
(c).  Not  only  were  damages  given  for  the  whole  trespass, 
in  Lawton  v.  TarraU^  but  the  plaintiff  accepted  the  damages 
and  satisfaction  was  entered  on  the  roll ;  therefore,  that  is 
an  answer  to  this  action.     Tliurman  v.  Wild  (/)•     The 

(a)  4  Mien,  1.  (b)  2  Bing.  8S2.  (c)  16  C.  B.  145. 

{d)  18  M.  db  W.  484.  (e)  8  S^iSt,  846.  (/)  11  A,  db  E.  453, 

jury 
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jury  having  found  that  this  is  the  same  cause  of  action 
which  was  tried  in  Lawton  v.  Tarrait^  the  matter  is  res 
judicata^  and  the  verdict  is  right. 

2.  The  Nisi  Priua  record  and  copy  of  the  notices  of 
defence,  were  properly  admitted.  The  law  docs  not  make 
the  notices  a  part  of  the  record.  A  copy  is  filed  with  the 
record,  for  the  convenience  of  the  presiding  Judge  :  it  is 
the  duty  of  the  plaintiff's  attorney  to  tile  it,  and  he  cannot 
take  advantage  of  his  own  negligence,  if  he  omits  to  do  so. 
Here,  the  original  notice  was  produced,  a  copy  of  which 
had  been  served  on  the  plaintili*'s  attorney.  The  Nii^l 
Prius  record  was  complete  without  the  notice,  and  there- 
fore sufficient  ground  was  laid  for  the  admission  of  whtit 
took  place  on  the  trial  of  Lawton  v.  7hrnf//, 

3.  The  plaintiff  having  declared  fi)r  a  joint  tn'sjKisi-.,  and 
opened  his  case  as  such,  and  the  evidiMK.e  nil  reiatiim  {  >  a 
joint  trespass  by  the  throe  defendants  liMviniif  joinod  i;i  *• 
bond  of  indemnity  to  the  Sherill',  in  }>insn.i:i(u'  of  wlucl: 
be  made  the  levy  whic.h  constituted  the  tn -i)a<s,  h:ul  i.) 
right  to  abandon  the  ease  whit-h  lu^  had  s(.  opcMi-d  and 
proved,  and  to  elect  to  proceed  against  ^l^/r/,,.  ,•  ;5l«).i",  un- 
a  separate  trespass ;  or,  at  all  events,  if  he  conM  do  ^u,  Ik* 
should  have  done  it  at  the  clo?^e  of  his  own  cuso,  and  (]<;ii(' 
it  uncouditionally,  and  not  in  the  way  h(^  wishnl  to  do  it. 
The  question  of  the  right  of  a  plaintilf,  ailer  provini,^  a 
joint  trespass,  to  abandon  it,  and  procc^ed  for  a  separate 
trespass,  was  considered  in  the  case  of  Mahnetf  v.  Pavt'on 
^(().  Talt  V.  Hams  (h)  also  decided  that  it  could  not 
he  done,  and  the  law  is  so  laid  down  in  :i  Grc^^n/.  t'r.  S 
^'24.  The  plaiutifi''8  counsel,  therefore,  could  ask  foi-  a 
verdict  for  the  joint  trespass  only;  and  this  was  disposed 
of  by  the  finding  of  the  jury  on  the  (iuesti(»n  of  >-^n  jndicafa. 
Moreover,  there  was  no  evidence  to  justify  any  flndii>g 
against  Adatns  alone. 

Thomson^  contra.     The  direction  to  the  jury,  that  if  the 

whole  matter  had  been  closed  by  the  Tarratt  suit,  they 

were  to  find  for  the  defendants,  Avas  likely  to  niislea<l  tht* 

jury ;  as  only  such  acts  as  were  done  by  the  Sheriff,  could 

(a)  3  Kerr,  616.  xb)  G  C.  tt  P.  73. 

5  be 


1862. 

Lawton 
againai 
Adams. 
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1662.     be  affected  by  that  eoit.    There  was  misdirection  in  tell- 

ing  the  jury  that  if  the  matter  was  closed  in  part,  it 

agaifut  ^ould  be  a  bar  to  the  plaintiffs  recovering  at  all  in 
As>AMB.  this  suit.  The  question  of  fraud  was  settled  in  the 
former  suit,  only  as  to  the  parties  in  that  suit.  This 
is  not  the  identical  cause  of  action  there  settled :  it  is  only 
a  part  of  it.  If  a  man  commits  several  acts  of  trespass  on 
the  same  person,  by  direction  of  different  persons,  surely 
the  party  injured  may  bring  distinct  actions  against  each. 
It  would  not  be  vexing  the  party  twice  for  the  same  cause 
of  actiou.  2d.  There  must  be  a  new  trial,  because  the 
notices  of  defence  were  improperly  admitted,  though  the 
same  facts  were  afterwards  proved  by  the  judgment  roll. 
3d.  There  should  have  been  a  verdict  against  Adams, 
because  a  separate  act  of  conversion  was  proved  against 
him  by  purchasing  the  goods.     [Ritchie,  J.     You  offered 

00  evidence  to  shew  that  the  goods  Adams  bought  were 
sold  under  the  Tarratt  execution.]  It  was  incumbent  on 
him  to  shew  that  the  property  he  bought,  was  resjudiccUa. 

1  had  a  right  to  abandon  the  joint  trespass,  and  to  pro- 
ceed for  the  separate  trespass  of  Adams ;  and  practically 
I  did  so. 

Cur.  adv.  vult> 

Cartek,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  nu  action  of  trespass  for  breaking  and  enteriug 
plaintiff's  stores  and  taking  his  goods.  He  seeks  to  estab- 
lish this  by  shewing  that  Charles  Johnston^  late  Sheriff  of 
St.  John^  entered  the  stores,  took  the  goods,  and  sold 
them;  and  asks  to  recover  against  the  defendants  by 
shewing  that  after  the  Sheriff  had  entered  and  seized  the 
goods,  they  executed  a  joint  and  several  bond  to  the 
Sheriff,  dated  the  2d  Ap^ly  1856,  which,  after  reciting 
that  the  Sheriff  had,  by  ixfi.fa.  against  the  goods  of  Jame» 
N.  C.  BUlcJcj  issued  out  of  the  Supreme  Court,  indorsed 
to  levy  £3,667  lAs.  9(2.,  besides,  &c.,  seized  and  taken 
divers  goods  of  Black;  that  the  same  had  been  claimed 
by  Benjamin  Lawton^  who  had  given  the  Sheriff  notice 
not  to  sell,  or  pay  over  the  money  ;  that  Messrs.  Tanoiis, 
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through  tiieir  attornies,  had  applied  to  the  Sheriff  to  sell,      1862« 
notwithstanding  such  claim  and  notice,  and  that  the  defen-    — — 
dants  in  this  suit  would  indemnify  the  Sheriff  for  so  doing,      against 
4ind  offered  defendants  as  such  security  and  indemnity;     Adams. 
and  that  the  Sheriff,  at  the  request  of  Messrs.  TarraUs  and 
the  DOW  defendants,  agreed  to  sell  on  being  so  indemni- 
fied, the  condition  of  the  bond  providing  such  indemnity ; 
and  that  the  Sheriff  having  received  this  indemnity,  pro- 
ceeded to  sell. 

This  was  the  only  evidence  to  connect  the  defendants 
jointly  with  the  acts  of  JohnstoUy  or  with  the  property 
clainaed  by  the  plaintiff.  The  goods  in  both  stores  were 
shewn  to  have  been  seized  by  Johnston,  and  to  have  been 
sold  by  an  auctioneer  employed  by  him.  Two  of  the 
defendants,  Ada9ns  and  Tiadale,  attended  some  of  the 
sales,  and  were  bidders  and  purchasers  on  their  own  indi- 
vidual accounts ;  but  only  as  other  purchasers  who  attended 
the  sales,  without  any  connection  with  the  Sheriff  or  with 
one  another. 

The  trespasses,  then,  which  the  plaintiff  seeks  to  establish 
against  the  three  defendants  in  this  cause,  are  those  acts  of 
Johnston  which  they  by  their  bond  adopted  and  authorized 
him  to  commit,  and  against  which  they  indemnified  him  : 
being  clearly  the  acts  of  Johnston  under  the  Tarratt  exe- 
cution alone.  The  defendants  pleaded  not  guilty,  and 
gave  notice  of  other  defences  under  the  13  Vict.  c.  32, 
one  of  which  was,  that  if  they  committed  any  trespasses, 
they  were  committed  with  Johnston  and  Tarratts;  and 
that  for  these,  Johnston  and  Tarratts  were  sued  by  the 
plaintiff,  and  he  recovered  damages  to  the  amount  of  £300, 
for  which  judgment  was  entered  with  '»osts ;  which  damages 
and  costs  have  been  paid,  and  the  ju  lament  satisfied. 

It  was  proved  that  an  action  had  been  brought  against 
Johnalon  and  Tarratt,  in  which  evidence  was  given  of  all  the 
acta  of  JbAiMton  under  the  Tarratt  execution,  and  damages 
were  claimed  for  such  acts  to  the  amount  of  the  sum  di- 
rected to  be  levied  under  that  execution,  with  such  further 
damages  as  the  circumstances  attending  the  seizure  called 
for;  that  the  jury  found  for  the  plaintiff  to  the  amount  of 
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£300,  for  which  judgment  was  entered  up,  with  costs : 
thfit  the  amount  was  paid  to  the  plaintiff,  and  satisfkction 
entered  on  the  judgment.  The  declaration  was  the  same 
as  in  this  cause,  and  the  evidence,  if  not  the  same  in  every 
particular,  related  to  precisely  the  same  acts,  and  iTaj> 
identical  in  its  character ;  in  fact,  the  same  evidence  was 
relied  on  to  support  both  actions.  Does,  then,  this  amount 
to  a  defence  ;  and  if  so,  is  it  available  under  a  notice  ? 

We  presume  it  can  scarcely  be  contended,  that  it  would 
not  be  a  defence  to  Johnston  and  the  Tarratts^  if  they,  or 
either  of  them,  were  again  sued  by  the  plaintiff  for  the 
same  acts ;  that  is  to  say,  for  the  trespasses  committed  !>y 
Johnston  under  the  Tarratt  execution. 

If,  then,  it  would  be  a  defence  to  the  actual  trespasser, 
and  h(j  woulil  be  relieved  from  further  legal  liability,  it 
would    seem    to   follow    as   an  almost  irresistible    conse- 
quence, that  parlies  who  merely  indemnified  the  SheritT 
against  the  consequences  of  those  acts,  and  so  became  con- 
structive  trespasscu'8,  could  not  be  further   liable.      The 
defendants  would  have  been  liable  to  indemnify  the  Sher- 
ift'  to  the  full  amount  found  by  the  jury  in  the  lirst   suit. 
had  it  been  to  the  full  i^xtent  claimed,  and  that  judornient 
would  have  l)Gen  conclusive  against  them;  and  they  nre 
now  bound  to  indemniiy  him  to  the  amount  of  the  judir- 
ment  actually  recovered.      But  are  they,  in  addition   to 
thi^,  liable  to  the  plaintiff  beyond  what  he  could  recover 
against   Jo/ni.ston,   and   beyond   what   Johnston   has    been 
shewn  l)y  legal  adjudication  between  them,  to  be  liable  ti» 
him  for?     In  the  action  ixgtiinst  Johnston  and  the  Ttfrratt.^. 
the  whole  case,  so  far,  at  any  rate,  as  Johnstons  acts    mid 
doings  had  reference  to  the  Tarratt  execution,  were  shewn 
to  have  been  fully  gone  into,  and  the  merits  of  the   case 
thoroughly  discussed  and  submitted  to  the  Court  and  jury, 
and  damages  for  those  acts  claimed  ;  and,  to  the  extent  of 
the    injury  found    by  the   jury  to  have   been  sustained, 
awarded,  and  the  finding  of  the  jury  confirmed   by  the 
Court :    thereby  establishing  such   damages  as   the    full 
amount  which  the  plaintiff'  was  entitled  to  recover  ag^nst 
JohnMon,     If  this  be  so,  we  are  at  a  loss  to  conceive  how 
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the  parties  who  merely  adopted  and  authorized  these  acts, 
can  be  made  liable  beyond  what  has  been  adjudicated 
against  the  actual  perpetrator  of  the  wron^:. 

The  defendants*  liability  to  the  plaintiff  is  only  as  co- 
trespassers  with  Johnston  under  the  Tarvatt  execution, 
and  they  might  have  been  sued  with  him  ;  but  the  plaintiff, 
as  he  had  a  right  to  do,  elected  to  proceed  to  trial  and 
judgment,  not  against  the  whole,  but  against  a  certain 
number  of  the  joint  trespassers,  and  went  into  evidence 
of  the  whole  matter  in  which  all  the  parties  were  joint 
trespassers,  and  claimed  all  the  damage  he  had  sustained 
by  reason  of  the  joint  trespass.  This  amount,  necessarily 
uncertain,  was  thus  by  the  jury  reduced  to  a  certainty, 
and  the  finding  confirmed  by  the. Court;  and  so,  the 
amount  of  damage  sustained  by  the  plaintiff  by  reason  of 
^uch  joint  trespass,  judi<!ially  established,  or,  in  the  lan- 
guage of  the  Court  in  Brown  v.  Wootton  (a),  *' th.it 
'*  which  was  uncertain  before,  was  reduced  in  rem  judica- 
''(am,  and  to  certainty." 

We  think  the  plaintitt'  is  bound  by  this  recovery,  and 
that  he  cannot  proceed  against  the  other  co-tnvspassers, 
not  parties  to  the  original  suit;  that  he  cannot  split  up 
his  claim ;  that  it  is  not  open  to  him  to  say,  *'  True,  I  have 
recovered  a  cerUiin  amount,  but  the  jury  did  not  allow  me 
as  much  as  I  think  I  was  entitled  to ;  and  I  have  now  the 
right  to  recover  the  balance  against  the  co-trespassers 
^hom  I  might  have  joined  in  the  fii-st  action,  but  whom  I 
'lid  not,  and  to  rely  on  the  acts  of  the  parties  to  the  first 
^uit,  which  were  all  adjudicated  on  between  them  and 
myself,  for  establishing  my  claim  against  the  others.''  If 
he  can  do  this,  where  is  there  to  be  an  end  to  litigation? 
In  this  case,  eleven  other  parties  were  shown  to  have 
acted  under  Johnston^  in  the  seizure  and  disposal  of  the 
goods  under  the  Tarratt  execution,  and  so  became  co-tres- 
passers with  him.  Are  all  these  i)arties  to  be  open  to 
individual  actions,  one  after  the  other,  at  the  suit  of  the 
plaintiff,  after  the  whole  matter  has  been  fully  adjudicated 
k*tween  him  and  Johnston? 
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1862.         The  defendants  in  this  case  did  the  plaintiff  no  wrong 
"-^— —    beyond  what  Johnston  did  him  under  the  TarraU  exeou- 
ugaM     ^^^^  >  ^^^  ^^^  yfhsX  Johnston  so  wrongfully  did,  the  plain- 
Adams,     tiff  has  recovered  all  that  the  law  says  he  is  entitled  to; 
and  we  think  he  ought  not  to  be  allowed  to  recover  from 
the  same  defendants,  or  other  joint  trespassers  with  them, 
the  same  thing,  or  more,  because  he  happens,  in  opposition 
to  the  judgment  of  a  competent  Court,  to  think  the  com- 
pensation not  full.     The  law  seems  to  us  very  clear  on  this 
point,  as  the  following  authorities  plainly  shew:    Com. 
Dig.  ''Action''   {K.  3)   6,   {K.  4)   1;    AitJcenhead  v. 
Blades  (a)  ;  King  v.  Hoare  (6) .    This  last  case  now  estab- 
lishes that  the  rule,  always  held  applicable  to  joint  tres- 
passers, applies  equally  to  joint  debtors. 

This  defence  was  set  up  under  a  notice  of  defence, 
and  was  therefore  an  issue  for  the  jury,  and  was  sub- 
mitted io  them  by  the  learned  Judge,  in  a  manner 
which  the  plaintiff,  at  all  events,  cannot  complain  of.  If 
it  be  urged  that  the  plaintiff  only  recovered  damages  for 
the  taking  a  small  part  of  the  goods  in  question,  namely, 
those  to  which  the  plaintiff  claimed  title  independently  of 
the  sale  from  Blacky  that  may  be  very  true,  and  that  the 
verdict  was  substantially  for  the  defendants  as  to  all  the 
goods  which  the  plaintiff  alleged  to  have  purchased  from 
Black;  but  the  plaintiff  did  not  ask  to  have  the  verdict 
taken  distributively,  separating  the  goods  claimed  under 
the  purchase  from  Blacky  from  those  which  he  had  himself 
imported ;  and  if  he  had,  we  do  not  see  how  this  would 
have  helped  him,  for  the  finding  on  the  one  was  as  conclu- 
sive as  the  finding  on  the  other,  and  would  be  a  bar  to  any 
new  action  for  the  same  trespass.  As  the  record  stands, 
the  damages  found  by  the  jury  are  a  satisfaction  for  the 
whole  alleged  trespasses. 

So  much  for  the  main  point :  but  there  are  others  which 
we  must  dispose  of. 

The  declaration  charged  a  joint  trespass  against  all  the 
defendants,  in  taking  and  converting  the  goods  of  the  plain- 
tiff.     The  plaintiff  gave  evidence  of  such  joint  ti-espass* 

(a)  1  Marsh.  IT.  (V)  13  M.  db  W,  4S4. 
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ind  as  part  of  the  transaction,  a  sabsequent  purchase  of     I862» 
part  of  the  goods  by  one  of  the  defendants,   Adams.    — — — 
Nothing  was  said  by  the  plaintiff's  counsel  of  any  claim     agaU^ 
for  any  separate  trespass  by  Adams^  till  towards  the  close     adams. 
of  the  defendants'  case.     He  then  claimed  to  ask  the  jury 
for  a  yerdict  against  all  the  defendants  for  a  joint  trespass ; 
or,  if  they  should  be  against  him  on  that  point,  then  for  a 
rerdict  against  Adams  alone,  for  the  subsequent  purchase 
and  conversion,  in  which  he  alone  was  implicated.     The 
case  was  so  put  to  the  jury  by  the  learned  Judge,  and 
they  lound  for  the  defendants,  declining,  however,  to  give 
any  opinion  on  the  question  of  fraud  (which  would  have 
been  conclusive  as  to  both  matters) .     It  is  now  contended 
by  Mr.  Thomson^  for  the  plaintiff,  that  inasmuch  as  a 
separate  act  of  conversion  was  proved  against  Adams, 
and  the  points  on  which  the  jury  have  found,  afford  no 
defence  to  that  act,  the  verdict  should  be  set  aside,  as 
contrary  to  the  evidence.      This  perhaps    might  be  so 
(though  it  would  be  difficult  from  the  evidence  to  deter- 
mine what  particular  goods  were  purchased  by  Adanis^  or 
what  he  purchased  which  were  not  included  in  the  Tarratt 
suit),  if  Mr.  Thomson  were  right  in  taking  the  alternative 
position  which   he  assumed  in  placing  his  case  before  the 
jur}\    That  position,  however,  we  do  not  think   he  could 
take.    It  is  clear  that  when  the  plaintiff's  case  closed, 
Qothiag  had  occurred  to  make  the  defendants  aware  that 
anything  but  the  joint  trespass  was  relied  on ;  or,  to  lead 
them  to  meet  the  charge  of  the  separate  act  of  Adams  in 
the  ease  for  the  defence.     The  utmost  which  could  have 
then  been  open  to  the  plaintiff's  counsel,  would  have  been 
to  have  abandoned  one  of  the  trespasses,  and  sought  to 
recover  for  the  other.     Tail  v.  Ilanns  (a)  would  seem  to 
shew  he  could  only  go  for  the  joint  trespass :  but  he  cer- 
tainly could  not  try  both,  which  was,  in  fact,  trying  two 
independent  causes  of  action  between  different  parties,  on 
one  record  (6) .     As  the  declaration  was  for  a  joint  tres- 

(a)  6  0.  <0  P.  78. 
ih)  See,  as  to  the  right  to  abandon.  Ache  t.  Alexandre,  East,  T,  1871 
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pass ;  as  there  was  evidence  of  a  joint  trespass ;  as  that 
joint  trespass  was  not  abandoned  by  the  plaintifTs  counsel, 
but  urged  by  him  to  the  jury  ;  the  jury  should  have  been 
confined  to  that  trespass ;  and  had  they  been  so  confined, 
the  point  now  urged  could  not  have  arisen. 

2.  As  to  the  improper  reception  of  the  letters  and 
declarations  of  Blacks  the  person  by  whose  transfer  the 
property  in  the  goods  vested  in  the  plaintiflT,  and  which 
transfer  was  impugned  by  the  defendants,  as  having  been 
made  in  fraud  of  BluclSs  creditors  ;  —  it  becomes  perfectly 
immaterial  from  the  result  of  the  case,  inasmuch  as,  from 
the  manner  in  which  the  jury  have  given  their  verdict, 
the  evidence  cannot  be  material,  as  it  could  have  no  possi- 
ble bearing  on  any  part  of  the  case,  except  the  question  of 
fraud,  on  which  the  jury  have  expressly  declined  to  give 
any  opinion.  If  the  verdict  can  be  sustained  on  the  ques- 
tions on  which  alone  the  jury  have  founded  it,  and  such 
verdict  is  a  complete  decision  of  the  case,  it  would  be  pre- 
posterous (even  if  the  evidence  were  improperly  admitted) 
to  send  the  case  to  another  trial,  when  it  had  been  properly 
decided  on  points  which  the  objectionable  evidence  could 
not  in  any  wny  touch  or  alFect. 

It  is  said,  the  evidence  of  the  trial  of  the  former  action 
of  La wlon  V.  Tarratt  was  incomplete,  without  the  produc- 
tion of  the  notices  of  defence  served  on  the  plaintiff  in  that 
suit ;  or,  a  notice  to  produce  them  in  order  to  admit  sec- 
ondary evidence ;  or,  the  copy  liled  with  the  J^isi  Prim 
record. 

The  proof  which  was  actually  given,  was  the  draft  of 
those  notices  of  c|efence  remaining  in  the  hands  of  the 
attorney  for  the  defendants  in  that  suit.  It  was  also  proved 
that  search  had  been  made  with  the  Clerk  of  the  Circuits 
and  the  Judge  who  tried  the  case,  for  the  copy  filed  with 
the  iWVsi  Prius  record,  and  that  such  copy  was  in  the  pos- 
session of  neither.  If  such  copy,  so  filed,  were  the  proper 
original  to  be  produced,  there  was  sufiicient  evidence  of 
ineftectual  search  to  admit  the  defendants'  original  draft  as 
secondary  evidence.  If  not,  then  that  draft  must  be  consid- 
ered the  original,  according  to  the  nearest  analogy  which  can 
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^e  found,  viz.  the  proof  of  a  uotico  of  set-oflF;  with  respect 
to  which  it  is  said  in  1  Tidd  Pr,  668:  *'The  notice  of 
•*  set-off  is  usually  written  under  the  plea,  and  delivered 
"therewith  to  the  plaintiff's  attorney,  and  a  copy  of  the 
••notice  should  be  kept  by  the  defendant's  attorney,  it 
•*  h^ing  necessary  toj)rove  the  delivery  of  it  at  the  trial  of  the 
•*  museJ^  Moreover,  this  notice  of  defence  does  not  form  a 
;Kirt  of  the  record,  and  the  issue  intended  tr»  be  raised 
:.iereby,  was  raised  by  the  plea  of  the  general  issue,  so 
tiiat  the  notice  of  defence  was  entirely  superfluous. 
The  rule  for  a  new  trial  will  be  discharged. 

Ilule  discharged. 
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STILES   against   KEIVER. 

TRESPASS  qxiare  clau^an  freyit^  tried  before  Carter, 
C.  J.,  at  the  last  Albert  circuit. 

The  land  where  the  alleged  trespass  was  committed 
::'ul  formerly  belonged  to  one  Royal  Hunt,  who  died  about 
*ae  year  1814.  After  his  death,  his  farm  was  divided 
among  his  children,  and  a  portion  of  it,  distinguished  in 
'lie  partition  as  lot  Xo.  7,  and  which  included  the  land  in 
'ii^pute,  was  allotted  to  his  daughter,  Ann  Hunt,  and  she 
cmveyed  to  the  plaintiff  in  1837.  The  deed  described 
tbf  laud  as  a  "certain  pierce  of  upland  and  salt  marsh  in 
*-the  sanie  division,  being  lot  Number  seven,  30  rods 
"wide,  being  on  the  west  side  of  the  lot  Royal  Hunt 
'•  purchased  of  Joel  Edyett,  and  running  from  Crooked 
'Creeky  near  the  bridge,  by  Tliohias  Pearson  h  line,  to 
•the  rear  line  of  the  grant,  .  .  .  containing  80  acres, 
•*moro  or  less." 

At  that  time,  the  land  on  the  west  side  of  IlnnVs  farm 
\vas  owned  by  ThoTinas  Pearson;  but  it  was  afterwards 
purchased  by  the  defendant.  It  was  not  disputed  that  if 
the  deed  under  which  the  plaintiff  claimed,  conveyed  the 

whole 
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186S.     whole  of  Ann  Hunfs  share  of  her  father's  properlyt  it 

would  include  the  locus  in  quo;  but  it  was  contended  that 

against  ^®  words  of  the  deed,  <' running  from  Oroohed  (Jredi^ 
KszvsB.  shewed  that  such  was  not  the  intention,  and  consequently 
that  the  plaintiff  had  shewn  no  title  to  the  locus  in  quo.  The 
defendant  claimed  the  land  under  a  deed  from  one  Mcddr 
lan^  but  this  did  not  convey  the  land  in  dispute ;  he  then 
claimed  title  by  possession,  and  also  that  he  had  a  right 
of  way  over  the  land,  but  the  evidence  failed  to  make  ont 
the  defence.  It  appeared  that  the  dividing  line  between 
the  plaintiff's  and  the  defendant's  land  (the  Pearson  lot) 
struck  Crooked  Greek  at  a  point  beyond  where  the  alleged 
trespass  was  committed,  and  not  where  the  defendant  con- 
tended that  it  did.  The  plaintiff  gave  evidence  of  posses- 
sion of  the  land  up  to  the  Pearson  line. 

The  learned  Judge  left  it  to  the  jury  to  find  whether 
the  piece  of  land  in  dispute,  was  a  part  of  the  land  pur- 
chased by  the  plaintiff  from  Ann  Hunt,  and  whether  he 
had  made  out  a  possession  of  it  up  to  the  Pearson  line. 
If  they  found  these  questions  in  the  affirmative,  and  the 
defendant  had  trespassed  over  that  line,  the  plaintiff  was 
entitled  to  recover.     Verdict  for  the  plaintiff. 

In  Michaelmas  term  last,  Steadman  obtained  a  rule  nid 
for  a  new  trial,  on  the  grounds  of  misdirection,  and  that 
the  verdict  was  against  evidence. 

A,  L.  Palmer  shewed  cause  in  Hilary  term  last,  con- 
tending that  the  whole  of  lot  No.  7,  in  the  division  of  the 
Hunt  farm,  vested  in  the  plaintiff  by  his  deed. 

Steadman,  contra^  contended  that  the  locus  in  quo  was 
not  conveyed  by  the  deed  from  Ann  Hunt,  which  bounded 
the  plaintiff's  land  by  Crooked  Creek ,  and  consequently 
that  he  had  failed  in  making  out  a  title  to  it ;  and  that  he 
had  shewn  no  such  exclusive  possession  as  to  enable  him 
to  maintain  trespass. 

Cur.  adv.  vuU. 

Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
It  seems  to  us  clear  enough  that  the  locus  in  qito  did  form 
part  of  the  lot  No.  7,  in  the  HurU  family  partition  made  in 

1827, 
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1827,  and  thereby  allotted  to  Ann  Hunt ;  and  that  the  legal     1862. 
poesession  was  in  her  at  the  time  of  the  conveyance  to    — — 
Stiles^  it  not  being  shewn  to  have  been  in  the  possession     again$t 
of  any  one  else.  Kmvbb. 

We  think  also,  as  the  true  construction  of  the  deed, 
that  the  whole  of  lot  No.  7,  which  Ann  Hunt  had  then 
the  right  to  convey,  did  pass  to  the  plaintiff.  The 
description  runs  thus:  <' Also  one  certain  piece  of 
*^ upland  and  salt  marsh  in  the  same  division,  being  lot 
'^Number  seveuy  thirty  rods  wide,  being  on  the  west  side 
'*  of  the  lot  Royal  Hunt  purchased  of  Joel  Edgett^  and 
"  running  from  Crooked  Creek  neor  the  bridge,  by  Thomas 
''  Pearson^s  line,  to  the  rear  Kne  of  the  grant ;  and  bounded 
'*on  the  east  side  by  a  lot  Reuben  Stiles  purchased  of 
**  Lemuel  Wilber^  containing  80  acres,  be  the  same  more 
*'or  less."  Although  there  is  certainly  a  false  description, 
in  stating  that  the  lot  runs  from  Crooked  Creek  near  the 
bridge,  still  we  think  it  falls  within  the  rule  laid  down  in 
>)hep.  Touchstone^  and  other  books,  '*  Falsa  demonsiratio 
''nan  nocet"^ ;  and  it  is  added  by  Mr.  Preston  (page  247), 
'*For  whenever  there  is  in  the  first  place  a  sufficient  cer- 
'*taintyand  demonstration,  and  afterwards  an  accumula- 
**tive  description,  and  it  fails  in  point  of  accuracy,  it  will 
**  be  rejected." 

Great  stress  seems  to  be  laid  in  the  books  on  the  de- 
iicription^r«^  in  order ^  and  the  name.  In  the  deed  before 
us,  the  first  description  is  unambiguous  and  sufficient : 
**  One  piece  of  upland  and  salt  marsh  in  the  same  divis- 
*'  ion,  being  lot  Number  seven '^  It  is  not  said  to  be  part 
oi  the  piece  made  in  the  division,  or  part  of  the  lot  No.  7, 
and  there  is  nothing  in  the  evidence  to  shew  any  intention 
of  the  grantor,  Ann  Hunty  to  reserve  any  part  of  the  lot 
Xo.  7  to  herself:  the  contrary  is  apparent.  What  is 
attempted  to  be  shewn  is,  that  she  did  not  grant  the  locus 
in  quo  as  apart  oflSo.  7,  because  she  did  not  think:  it  was 
purt  of  it ;  but  it  being  shewn  to  have  been  part  of  lot  No. 
7,  her  mistaken  opinion  cannot  alter  the  matter.  Had  it 
been  shewn  that  the  locus  in  quo  was  in  the  possession  of 
another  person  at  the  time  of  An7i  Hunts  deed,  that  might 

make 
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1862.      make  a  diflerence.     Doe  v.  Burt  (a).     Buller^  J.,  there 

said  :  ''  Where  there  is  a  conveyance  of  all  that  acre  called 

against     ' '  Black  acre,  everything  which  belongs  to  Black  acre  passes 
Keivkk.     *' with  it;  and  there  the  rule  which  has  been  mentioned, 
^' prima  facie  obtains.     But  whether  parcel  or  not  of  the 
"  thing  demised,  is  always  matter  of  evidence." 

So  ftir  as  the  oral  testimony  goes,  we  have  the  evidence 
of  Stiles,  that  he  believed  he  bought  it  by  the  deed  of 
1837,  and  had  occupied  it  since.  If  he  is  contradicted  in 
this,  it  is  for  the  jury.  If  the  Pearson  line  struck  Crooke'l 
Creek  at  the  point  contended  for  by  the  defendant,  we 
should  agree  that  the  case  might  fall  within  the  authority 
of  Doe  V.  Boicer  (b),  because  gll  the  terms  of  the  descrip- 
tion would  be  satisfied  by  beginning  at  a  point  short  of  the 
end  of  the  lot  No.  7  ;  and  the  w^hole  of  lot  No.  7  need  not 
necessarily  pass  under  the  deed,  if  by  the  subsequent  de- 
scription abutments  are  given,  which  exclude  a  small  part 
of  it;  but  the  words  **  running  from  Crooked  Creek ^^  Ao 
not  describe  the  lot  according  to  the  bounds  contended  for 
by  the  defendant,  though  certainly  the  Pearson  line  does 
come  nearer  to  the  creek  at  that  point,  than  it  does  at  the 
highway,  by  which  lot  No.  7  was  bounded. 

We  do  not  think  the  evidence  of  the  defendant  was  very 
satisfactory  :  he  did  not  at  first  chiim  by  possession,  but 
by  purchase  from  McClellan;'  and  when  it  was  shewn  that 
McClcllun's  deed  did  not  convey  the  Jocics  in  quo,  and 
when  it  moreover  was  shewn  that  there  was  a  negotiation 
between  Keiver  and  Stiles  for  the  purchase  of  this  very 
piece  of  land,  which  went  off  on  a  small  difference  as  to 
the  price,  this  does  not  much  support  the  defendant's  posi- 
tion at  the  argument. 

We  do  not  see  how  it  was  made  out  that  the  plaintiff 
was  barred  by  the  Statute  of  Limitations ;  and,  on  the 
whole,  as  it  was  fairly  left  to  the  jury  to  say  whether  this 
piece  of  land  was  parcel  or  no  parcel  of  the  plaintiff's  pur- 
chase, we  are  not  disposed  to  disturb  the  verdict. 

Rule  discharged  (c). 

(a)  1  r.  R,  701.  (6)  3  B,  &  Ad,  468. 

(a)  See  Boe,  v.  MeGarrigle.  1  Pu.g9,  254. 
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1862. 


DAVIDSON   ayainst   ARSINEAU. 

THIS  was  an  action  on  u  promissory  note  made  by  the  ^f  a  witness 
defendant  in  favor  of  Moses   Welling^  and  by  him  a  case,  unex- 
indorsed  to  the  plaintiff.  cvidonci  in 

At  the  trial  before  Carter,  C.  J.,  at  the  last  WeMmorAl?^^^^^^ 
''Old  circuit,  Ja7nes  Welling,  a  witness  called  by  the  plain- ™rty*iauln^^ 
tiff  to  prove  the  defendant's  signature  to  the  note,  stated  *^^j?p^^*{,^^J^'^ 
xju  cix)ss-examination,  that  while  Moses  WelUna  held  the  **^**^^'^' "'^^  ^^ 

»'  orosH  examine 

note,   he  told  the  witness  that  the  note  had   been  paid,  i"'";  though 

the  effect  of 

The  plaintiff's  counsel  then  asked  to  be  allowed  to  treat  doing  so  mav 
him  as  :i  hostile  witness,  and  to  cross-examine  him ;  andhist^estimony. 
TQe  learned  Chief- Justice  allowed  him  to  do  so. 

Verdict   for  the  plaintiff. 

A  rule  uinl  tor  a  now  trial  on  this  ground,  having  been 
nbt.'iinod  in  Mkhuelituis  term  last. 

Smith n  Attorney-General,  shewed  cause  in  IlUart/  term 

;.i-t,  cmiteuding  that  the  plaintiff  was  obliged  to  call  J<i,it('s 

M'^/fiJU/   to  prove    the  note,  and   he  ])eing  adverse,  and 

having  taken  the  plaintiff  by  surprise,  h(»  had  a  right  tf> 

treat  him  as  a  hostile  witness. 

l^nhjter,  contra,  contended  that  the  plaintiff  could  not 
ili^credit  his  own  witness,  and  that  the  declarations  of 
M'*se'*i  WeVing  wore  not  evidence  for  the  plaintilf ;  though 
the  defendant  might  give  evidence  of  J/(;."?e.s  WelJinf/s 
^♦•clarations,  while  he  held  the  note.  1  Stark.  Et\  210  : 
Wrlfjhi  V.  Beckett  (a)  ;  Bradhnj  v.  liloirdo  (b)  ;  MeVtuiAh 
V.  Chillier  (r):   The  Lochliho  (d). 

t/ifr.  adr,  rvlf, 

Pahkek,  J.,  now  delivered  the  judgment  of  the  Court. 
\V^  cannot  think  the  learned  Chief- Justice,  in  his  rulins:  at 
toe  trial  of  this  case,  went  beyond  what,  in  the  fair  exer- 
I  i-e  of  his  discretion,  he  was  entitled  to  do,  and  for  the 


(a)  I  Moo,  «f  7?.  4U.  (h)  S  Bing,  57. 

\c)  15  q,  B.  878.  (d)  U  Jur.  792. 
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purposes  of  justice  was  required  to  do ;  nor  did  he  go 
beyond  the  principle  of  the  later  cases  discussed  in  AM- 
huish  V.  Collier  (a).  Wright  v.  Beckett  (i)  and  Jhinn 
Y.  Aslett  (c)  may  be  referred  to. 

The  circumstances  of  the  note  not  having  been  given  up 
to  AraineaUy  if  he  had  paid  it,  and  of  neither  Moses  Wd- 
ling  nor  Arsineau  being  called  as  witnesses  by  the  defen- 
dant, are  strong  to  shew  that  the  note  had  not  been  paid 
between  the  original  parties;  and  unless  we  were  quite 
satisfied  the  Chief-Justice  had  allowed  too  great  a  latitude 
in  the  examination  of  James  Welling^  this  verdict  ought 
not  to  be  disturbed. 

We  think,  therefore,  the  rule  should  be  discharged. 

Rule  discharged  (c2). 


Id  an  action 
for  obstruct- 
ing a  watei^ 
course,  flow- 
ing through 
the  land«  of 
the  plaintiff 
and  defen- 
dant,an  agree- 
ment between 
them,  where- 
by the  defen- 
dant agreed  to 
enlarge  the 
water-course, 
and  did  so, 
and  was  paid 
for  it  by  the 
plaintiff,  is 
relevant  evi- 
dence for  the 
plainUff. 


PALMER  against  TURNER. 

CASE  for  obstructing  a  stream  and  overflowing  the 
plaintiff's  land;  tried  before  Carter ^  C.  J.,  at  the 
last  Westmorland  circuit.  The  plaintiff  and  defendant 
were  owners  of  marsh  lots  adjoining  each  other.  A  saiall 
creek  flowed  through  the  plaintiff^'s  lot,  and  on  to  the 
defendant's.  The  defendant  built  a  bridge  across  the 
creek  on  his  own  lot,  which,  the  plaintiff  contended, 
caused  the  water  of  the  creek  to  overflow  his  lot.  Evi* 
denco  was  given  of  an  agreement  between  the  plaintiff  and 
defendant,  whereby  the  latter  agreed  to  enlarge  the  natural 
water-course  by  cutting  a  ditch.  That  he  did  so,  and  was 
paid  for  it  by  the  plaintiff. 

Verdict  for  the  plaintiff  for  $25. 

In  Michaelmas  term  last,  a  rule  nisi  was  obtained  fur  a 
new  trial,  on  the  ground  of  improper  admission  of  this 
evidence. 

(a)  16  Q.  B,  878.  (6)  1  Moo.  d  R.  4U.  (o)  2  Moo,  A  Jt.  1S2. 

Cd)  See  Atkinson  y.  Atkinson,  antet  puge  S71. 

A.  L.  I^dmer 
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A.  L.  Palmer  shewed  cause  ia  HUary  term  last.     The      1862. 

plaintiff  prored  that  the  ditch  was  cut  by  the  defendant    

noder  an  agreement,  for  the  purpose  of  deepening  the  agau^ 
natural  stream,  and  was  paid  for  by' the  plaintiff:  it  was  Tukhbr, 
therefore  relevant,  and  part  of  the  res  gestce.  Greerd.  Ev. 
\  108 ;  Winter  v.  Hockwell  (a) .  The  defendant  obstructed 
the  water-course  and  injured  the  plaintiff,  and  therefore, 
though  the  evidence  of  the  agreement  was  improperly 
admitted,  it  would  be  immaterial,  and  therefore  no  ground 
for  a  new  trial. 

Smithy  Attorney-General,  contra.  If  a  verdict  for  the 
defendant  would  have  been  sustained  without  the  admission 
of  this  evidence,  this  verdict  cauuot  stand.  The  whole 
point  in  the  case  is,  whether  the  defendant  has,  by  obstruct- 
ing the  natural  water-course,  caused  the  water  to  flow  back 
more  than  it  was  naturally  accustomed  to  flow.  The 
<?vidence  of  the  agreement  was  entirely  irrelevant  in  such 
a  case ;  it  must  have  influenced  the  jury.  If  the  evidence 
was  improperly  admitted,  the  plaintiff  must  shew  that  it 
had  no  influence  on  the  jury,  otherwise  there  must  be  a 
new  trial. 

Cur.  adv.  vult, 

Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
The  only  question  in  this  case  is,  whether  evidence  of  an 
'Agreement  between  plaintifl*  and  defendant  for  cutting  a 
ditch  in  the  natural  water-course  for  the  obstruction  of 
which  the  action  was  brought,  was  improperly  received  in 
evidence.  We  do  not  see  that  this  arrangement  between 
the  parties,  with  respect  to  the  very  matter  in  dispute 
could  well  be  rejected,  though  it  might  have  no  very  im- 
portant bearing  on  the  immediate  issue  in  the  action. 

It  would  certainly  shew  that  in  the  opinion  of  both  par- 
ties, the  natural  course  of  the  water  was  hardly  sufficient 
10  carry  the  water  off  the  plaintiff's  land,  and  tvould  so 
t(*Dd  to  show,  that  any  obstruction  of  that  natural  course, 
for  the  enlargement  of  which  the  parties  had  agreed,  and 
the  defendant  had  received  money  from  the  plaintiff,  could 

(a)  8  Eoiiy  808. 

not 

Digitized  by  VjOOQIC 


292 


CASES  IN  EASTER  TERM 


1862. 

Palmer 
against 
Turner. 


not  have  been  done  with  an  intention  of  doing  a  bes 
the  plaintiff  (as  was  rather  contended  at  the  trial 
must  have  been  don(i  with  the  contrary  intention. 

It  was,  moreover,  a  dealing  by  the  parties  wii 
matter  involved  in  the  action,  nearly  contempor 
with  the  matter  complained  of  in  the  action.  It  amoi 
this,  the  plaintiff  says,  I  complain  that  you  have  obst 
my  water-course,  and  you  did  so  at  the  very  time 
you  had  agreed  to  improve  it,  and  had  taken  $2  fr 
for  that  purpose. 

We  do  not  think  the  evidence  could  have  been  re 

neither  do  we  think  that  in  the  manner  in  which  tl 

was  left  to  the  jury,  it  could  have  had  any  injurious 

The  rule,  therefore,  will  be  dischari 


DANA  and  Axotitku  ofjainsf.   BRADLEY. 

drew'a  b"n  of     ^    SSUMPSIT  by  tlio  indorsees  agtiiust  the  dra 

exchange  on     A^     a  bill  of  exchan2:e  fov  S1,000  ;  tried  before  H 

7.  of  Bangor,  "^  -"*-  ^      . 

payable  in      J.,  at  the  last  St,  Joint  circuit.     The  plaintiffs  wer 

which  he  ae-   suited  on  the  ground  that  the  bill  had  not  been  dul 

ally.    l\  had  sentou  tor  payment . 
no  place  ol" 
business  in 
Boston,    Be- 
fore the  bill 
came  due,  he 
died.    There 
was  no  pre- 
senUnent  for 


payment  in 
Bi 


The  facts  of  the  case  are  fully  stated  in  the  judgn 
the  Court. 

In  Michaelmas  term  last.  Jack  obtained  a  rule  im 
new  trial,  on  the  ground  that  the  due  presentment  ha 
waived  by  the  subsequent  promise  of  the  defend 
pay  the  bill.     He  cited  Waiters  v.  Lordly  (a). 


Boston;  but 
on  present- 
ment at  T?a 
place  of  busi- 
ness in  Bangor ^  the  answer  wan,  that  there  w^as  no  person  authorized  to  pay  acc< 
About  A  month  after  thi*<;  the  defendant  wrote  to  the  plaintiff— the  indorsee  of  t] 
reflfretting  the  non-payment,  and  requesting  time,  offering  to  give  notes  for  the  an 
Held,  that  as  it  did  not  appear  that  when  the  defendant  made  this  offer,  he  was  a^ 
the  bill  had  not  been  presented  in  Boston,  his  promise  to  pay  was  no  waiver  of 
sentment. 


(a)  2  Kerr,  18. 


T) 
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homson  shewed  cause  in  Hilary  term  last,  contending 
there  could  be  no  waiver  unless  the  defendant  knew 
>ill  had  not  been  presented  in  Boston. 
Hen,  contra^  cited  Lundie  v.  Robertson  (a),  and  con- 
ed that  the  defendant's  promise  to  pay  was  prima 
f  evidence  of  the  due  presentment  of  the  note ;  and 
his  applying  to  the  plaintiff  for  further  time  was  evi- 
e  of  a  waiver  of  the  objection,  as  ho  knew  the  bill 
d  not  be  paid  in  Boston^  if  presented,  and  could  not 
jfore  be  prejudiced  by  its  non-presentment.  Ilopley 
hifresne  (6). 

Cur.  adv.  vult. 


1862. 

Dana 

against 

Bradley. 


^RKER,  J.,  now  delivered  the  judgment  of  the  Court. 
was  an  action  brought  by  the  indorsees  of  a  bill  of 
auge  drawn  on  21st  September^  1859,  in  this  Province 
:he  defendant,  on  W.  H.  Taylor^  Bangor^  Maine ^ 
ble  to  Messrs.  Collins^  Whittakir  &  Co.y  at  three 
bhs  after  date,  iu  Boston  (admitted  to  be  Boston^  Mass.y 
e  United  States  of  America},  and  indorsed  by  Collins^ 
Uakir  &  Co.  to  the  plaintiffs,  and  accepted  generally 
%yloii\ 

lis  is  the  case,  therefore,  where  the  place  of  payment 
iutioncd  in  the  body  of  the  bill,  and  forms  part  of  the 
ract ;  and  a  presentment  there  is  essential  in  order  to 
je  the  drawer  or  any  other  party,  imless  there  l>e  a 
waiver,  or  admission  of  liability, 
would  appear  that  the  drawee,  Taylor^  was  resident 
angorj  in  the  State  of  Maine^  and  that  the  defendant 
made  a  consignment  of  goods  to  him,  on  account  of 
h  the  bill  was  drawn  and  accepted ;  that  he  (Taylor) 
110  place  of  business  in  Boston;  that  he  died  before 
►ill  became  due,  without  having  made  any  provision 
ae  payment ;  and  that  on  the  24th  December^  1859,  the 
:he  bill  fell  due,  it  was  presented  at  the  late  place  of 
less  of  Taylor  J  at  Bangor,  and  the  answer  thoD  given 
''that  there  had  been  no  administrator  appointed,  and 
)  was  no  one  authorized  to  pay  acceptances.^    There 

(a)  7  Ea$t,  231.  (6)  15  JEM,  S75. 

<>  was 
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was  no  preseDtment  made  in  Boston^  nor  is  there  anyl 
to  shew  that  at  that  time  the  defendant  had  dispensed 
this  essential  preliminary,  if  the  holders  meant  to  lo( 
him. 

On  the  6th  February,  1860,  however,  a  letter  was  ^ 
ten  by  the  defendant  to  the  plaintiffs,  regretting  much 
the  acceptance  had  not  been  paid ;  stating  the  losse 
hud  sustained  through  Taylor;  requesting  time  for 
ment,  and  to  be  leniently  dealt  with ;  and  offering  indc 
notes  at  four  and  six  months  for  the  amount ;  and  i 
is  every  appearance  that  the  defendant  supposed  hir 
to  be  liable  on  the  bill :  but  there  is  nothing  from  whic 
.can  gather  that  he  was  aware  at  the  time,  of  the  Is 
of  the  holders  in  not  making  a  presentment  at  Ba 
The  offers  made  by  the  defendant  were  unfortuni 
not  accepted;  but  the  plaintiffs  stand  on  their  legal  i 
to  recover  on  the  bill,  and  the  defendant  on  the  lega 
jection,  that  he  is  not  liable  for  want  of  due  presentn 
and  that  his  letter  of  6th  February,  1860,  being  writt< 
ignorance  of  the  laches,  was  no  waiver.  As  it  is  a 
dantly  clear  the  presentment  at  Boston  would  have  be( 
no  avail,  and  the  defendant  was  aware  that  the  accc 
had  not  made  provision  for  it,  but  was  prevented  ; 
doing  so  by  his  death,  and  of  his  having  written  a  i 
before,  to  know  where  the  bill  could  be  found,  so  th] 
could  attend  to  it ;  and  seeing  that  six  weeks  had  ela 
between  the  day  the  bill  fell  due,  and  the  date  of  the 
fendant's  letter,  which  would  be  abundant  time  for  ob 
ing  information,  we  were  anxious  to  examine  carefulh 
expressions' contained  in  the  letter,  and  the  authoritie 
the  point,  to  *  see  whether  it  would  not  come  within 
case  of  Hopley  v.  Dufresne  (a),  which  seems  rathe 
enlarge  the  general  rule,  *'  that  a  promise  or  acknowl 
*<ment  made  under  misapprehension  of  fact;  or,  if 
'^bill  had  been  presented  for  acceptance  and  accept 
«<  refused,  a  promise  to  pay  in  ignorance  of  that  cin 
^*  stance  is  no  waiver  of  the  consequence  of  laches"; 
as  laid  down  in  several  cases,  beginning  with  Bit 

(a)15JPa«e,S76. 
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V.  Hird  (cr),  «*thata  promise  to  pay,  made  without  the      1862. 

**  knowledge  of  the  laches  of  the  holder,  is  not  biudiug."    

.  »  o  Dana 

The  distinction  made  in  Hopley  v.   Dufresne  was,  that     against 

although  there  had  not  been  a  due  presentment,  and  there  BaADLri-. 
was  no  direct  evidence  that  the  defendant  was  actually 
apprized  of  the  laches,  the  defendant  had,  after  the  suit 
was  commenced  and  the  dechiration  filed,  in  which  due  pre- 
sentment was  averred,  applied  for  the  indulgence  of  a 
further  extension  of  the  time  to  pay  the  bill ;  and  Lord 
Ellenborough  thought  it  should  have  been  left  to  the  juiy 
to  say,  whether  under  the  circumstances  of  the  case,  the 
defendant  had  notice  at  the  time  when  be  applied  for 
iDduIgence,  that  there  had  been  no  due  presentation  :  so  a  new 
trial  was  granted  after  a  nonsuit.  But  the  circymstances 
of  that  case  are  rather  peculiar.  The  bill  hnd  been  drawn 
and  accepted  without  consideration,  for  the  accommodation 
of  the  defendant,  who  had  indorsed  it  to  the  plaintiffs. 
The  drawer  had  no  effects  in  the  hands  of  the  drawee, 
who  had  accepted  it  payable  at  Hammerslejps  banking- 
house;  it  was  presented  there  on  the  day  it  fell  dnc,  und 
auswer  given  •*  no  effects,"  and  notice  of  dishonor  <^iven 
the  next  day,  to  the  defendant ;  but  the  presentment  was 
made  after  banking  hours,  and  the  acceptor  had  since 
l>ecome  bankrupt.  It  was  urged  in  the  argument,  that  it 
heing  accepted  for  the  defendant's  accommodation,  he  had 
engaged  to  provide  for  it  when  due,  and  that  it  was  to  be 
l>resumed,  he  must  be  taken  to  have  informed  himself  truly 
as  to  the  presentment  when  he  admitted  his  liability. 
No  such  presumption  can,  we  think,  be  fairly  made  in  this 
case,  the  circumstances  of  which  are  very  different.  It 
did  not  appear  what  notice  of  the  dishonor  had  been  giveil 
to  the  defendant,  and  the  letter  of  the  Gth  February 
^as  relied  on  as  a  waiver  both  of  due  presentment  and 
notice. 

Although  we  do  not  think  the  case  entirely  clear  of 
doubt,  and  agree  with  Mr.  Chitly,  that  objc^ctions  of  this 
sort  do  not  often  meet  the  substantial  justice  of  the  case, 
still  the  well-known  rules  that  regulate  the  liabilities  of  the 


(a)  5  Burr.  2670. 
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different  parties  to  bills  of  exchange  should  not  be  de- 
parted from,  one  of  which  seems  to  be  well  settled,  — that 
there  must  he  full  notice  of  the  default,  in  order  to  make 
a  promise  to  pay  or  acknowledgment,  available,  after  a 
neglect  to  make  due  presentment. 

We  are  therefore  compelled,  though  rather  reluctantly, 
to  agree  that  the  nonsuit  was  rightly  ordered.  The  rule 
must  therefore  be  discharged  (a). 

(a)  See,  as  to  the  effect  of  a  promUe  to  pay,  Campbell  r.  Webtter,  S  C.  B, 
268;  Cordery  v.  CohiOe,  14  C.  B.,  A.  i^.  374;  St.  Stephen's  Branch  lUihca^ 
Co,  V.  Black,  2  Han.  130.  —  Reporter. 


STREET  agaimt  MORRISON  and  Another. 


|«     /^ASE  against  the  defendants,  owners  of  the  schooner 
I  of  \J    •* 


St. 


Spartan^^  as  common  carriers  by  water  betwceu 
John  and  8t.  Andrews;  brought  t©  recover  the  value 


A  carrier  in 
*    lUbleforthe 
negligence  of 
his  ftervants 
in  taking 

Soard  b^  Yes- of  a  cask  of  brandy,  which  was  staved  in  the  course  of 
5ence,**Sough®^iP'°®"*  "^  ^^'  John,  and  the  contents  lost. 
S^l^^y^^  The  plaintiff,  who  resided  at  St.  Andrews^  purchased 
not  to  receive  frcyL*^  ^ue  Thompson,  a  merchant  at  St.  John,  two  casks  of 
piaintiFhav-  brana/>  «"<!  directed  them  to  be  shipped  to  him.  At  the 
<Slach"n^***  time  of  tl^e  purchase,  the  brandy  was  stored  in  a  public 
*^in^SttiIig  a  bonding  n.arehouso  in  St.  John.  The  schooner  was  Ijiog 
onbSl^^^^at  a  wharf  fu  St.  John,  with  a  notice  in  her  rigging,  indi- 
vewei  from  a  mating  that  she  was  taking  in  freight  for  St.  Andrews;  and 
tier  used  can-  by  Thompson's  directions,  the  two  casks  of  brandy  were 
towering  the  taken  out  of  the  warehouse  by  one  of  his  clerks,  and 
wharf,  one  of  brought  upon  the  wharf,  alongside  of  the  schooner,-- 
SScMkbroke  JoAiw^on,  a  revenue  officer,  accompanying  them  to  »ee 
SehVdof?h2that  they  were  either  shipped,  or  taken  back  to  the  ware- 
^*!ltovSd,  house.  The  crew  of  the  schooner  consisted  of  the  defen- 
»ndthe ooi  ^^^^  Morinson,  who  was  master,  and  two  other  men, ifl 
Held,  that  it  ivhose  charge  she  was  when  the  brandy  came  aloogsidet 
gence  to  use   the  master  being  then  temporarily  absent.    It  appeared 

SradcS^i^that  the  men  bad  positive  orders  from  the  master,  to  Uke 
to  lower  tlie  n^ 

oaak. 


Digitized  by 


Google 


In  the  Twenty-Fipth  Year  of  VICTORIA,  297 

00  heavy  goods  on  board  unless  he  was  present.  The  1862. 
clerk  told  the  men  in  the  schooner  that  the  casks  were  to  — """ 
^o  on  board,  and  then  went  away,  but  Johnston  remained,  against 
and  requested  the  men  to  take  the  casks  on  board :  they  Morrison. 
replied  that  they  would  look  aifter  them  till  the  captain 
came,  when  they  would  be  taken  on  board.  After  wait- 
ing a  short  time,  Johnston  threatened  to  take  the  casks 
back  to  the  warehouse  unless  they  were  taken  on  board 
immediately,  offering  to  assist  in  putting  them  on  board ; 
and  accordingly  one  of  the  men  came  on  the  wharf  and 
put  the  can-hooks  on  one  of  the  casks,  which  was  hoisted 
and  let  down  near  the  deck,  which  was  about  ten  feet 
below  the  top  of  the  wharf,  when  one  of  the  chimes  of 
the  cask  broke,  and  it  fell  on  the  combing  of  the  hatch- 
way, and  from  that  into  the  hold  of  the  vessel,  and  was 
staved,  and  the  brandy  lost.  There  was  no  bill  of  lading 
of  the  goods,  nor  any  express  agreement  respecting  the 
freight ;  nor  did  it  appear  that  the  plaintiff  had  any  knowl- 
edge of  the  instructions  given  by  the  master  to  his  men. 
Dot  to  take  heavy  goods  on  board  in  his  absence.  It  was 
proved  that  it  would  have  been  safer  to  use  slings  to  lower 
heavy  casks  into  a  vessel,  than  can- hooks. 

The  learned  Judge  directed  the  jury,  that  to  make  the 
defendants  liable,  the  goods  must  have  been  delivered  to 
them,  or  some  one  authorized  by  them ;  that  if  the  crew 
were  in  the  habit  of  taking  all  kinds  of  gaods  on  board  in 
the  master's  absence,  it  would  be  evidence  of  their  author- 
ity; and  if,  in  a  particular  case,  the  master  gave  orders 
that  a  particular  class  of  goods  were  not  to  be  taken  on 
board,  and  they  disobeyed,  the  defendants  would  be  liable, 
unless  the  owner  of  the  goods  had  notice  of  the  master's 
orders.  If  the  crew  had  no  authority  to  take  such  freight 
in  the  master's  absence,  the  defendants  would  not  be  liable 
for  their  negligence. 

Verdict  for  the  defendants. 

In  Michaetmas  term  last,  J.  A.  Street ^  Q.  C,  obtained 
A  rule  ntn  for  a  new  trial,  on  the  grounds  of  misdirection, 
and  that  the  verdict  was  against  evidence. 

S.  It.  Thamaon  shewed  cause  in  Hilary  term  last. 

The 
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1862.      The  defendants  would  be  liable  if  they  received  the  g 

but  they  did  not  receive  them,  as  they  were  put  on 

against  against  their  orders,  by  the  crew.  If  the  crew  had  ai 
Morrison,  ity  to  receive  the  goods,  it  should  be  brought  home  t 
defendants.  The  accident  was  the  fault  of  the  re^ 
officer,  who  forced  the  crew  to  take  the  goods  on 
in  the  master's  absence,  and  who  was  the  plaintiff's  a 
After  allowing  him  to  accompany  the  goods,  the  pi 
cannot  say  he  was  not  acting  for  him.  If  he  was  nc 
plaintiff's  agent  to  deliver  the  goods,  they  were  i 
delivered  by  the  plaintiff  at  all.  The  plaintiff  coul 
deliver,  nor  the  defendants  receive,  without  the  co 
of  the  officer.  The  goods  either  remained  in  custo 
Johnston^  or,  they  were  put  on  board  by  means  of  the 
hooks  with  his  assent,  acting  as  the  plaintiff's  agent 
in  neither  case  can  the  defendants  be  liable.  Cobh 
Doivne  (a). 

J.  A.  Street^  Q.  C,  contra.  The  master  being  a 
mon  carrier,  was  bound  to  receive  the  casks.  The  ins 
tions  to  the  crew  were  merely  that  they  should  not 
the  goods  on  board ;  not  that  they  should  not  re 
them  ;  and  they  clearly  did  receive  them.  Notice  oi 
private  instructions  to  the  crew,  should  have  been  g 
so  that  persons  coming  with  goods  might  know  thu 
parties  in  charge  of  the  vessel  had  not  authority  to 
them  on  board.  No  private  instructions  to  an  agent 
do  away  with  the  general  liability  of  the  principal.  H 
headv.  luckett  (6).  If  the  crew  undertook  to  pu 
casks  on  board  the  vessel,  they  were  bound  to  use  pi 
care  and  proper  appliances.  They  did  not  use  pi 
appliances  in  this  case.  The  learned  Judge  was  wrc/i 
directing  the  jury  that  Johnston  was  the  plaintiff's  a; 
He  was  a  custom-house  officer,  whose  duty  it  was,  m< 
to  see  that  the  revenue  was  not  defrauded.  [Parke 
Who  was  the  plaintiff's  agent  in  the  shipping?]  Th 
son  was  the  agent,  and  he  sent  his  clerk.  The  folio 
cases  and  authorities  were  cited :  Abbott  Ship.  301, 

(a)  6  Esp,  41.  (5)  15  East,  400. 
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346 ;  1  Saund.  PL  <6  Ev.  700,  702  ;  Boys  v.  Pink  (a) ;      1862. 

Rq9C.  Ev.  412  ;  Ohii.  Con.  302 ;  Smith's  Merc.  Law,  59.    

Gur.  adv,  vult.  ttgaintt 

Morrison. 

Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
A  rule  for  a  new  trial  in  this  case  was  granted  on  the  two 
grounds  of  misdirection,  and  verdict  against  evidence; 
which  may  be  resolved  into  one,  namely,  that  the  plaintiff 
was  entitled  to  recover,  and  that  the  learned  Judge  should 
have  so  directed  the  jury.  And  we  do  not  hesitate  to  say, 
that  on  a  careful  examination,  we  are  clearly  of  that  opinion. 
We  had  some  doubt  at  first;  but  the  closer  we  have 
looked  into  the  evidence  on  the  Judge's  notes,  and  the 
more  we  have  feflected  on  the  case,  the  more  satisfied  we 
are  with  that  view  of  it. 

It  is  an  action  on  the  case  against  the  defendants  as 
common  carrier  by  water  between  St.  John  and  St.  An- 
drewsy  brought  to  recover  the  value  of  a  cask  of  brandy 
which  was  staved  in  the  course  of  shipment  from  the  wharf 
at  Si.  JohUy  on  board  the  defendant's  schooner,  '*  Spartan^^ 
and  the  contents  lost.  That  the  defendants,  as  common 
carriers,  were  liable  if  they  received  the  article,  cannot,  we 
think,  be  doubted.  The  case  of  Ooffv,  Olinkard,  cited  in 
Dah  V.  Hall  (6),  tried  before  Zee,  C.  J.,  in  1750,  and 
adhered  to  since,  seems  to  settle  that  point.  An  action 
was  there  brought  against  a  master  of  a  ship,  who  under- 
took to  carry  goods  from  London  to  Amsterdam;  the 
breach  assigned  was,  that  a  puncheon  of  rum  was  staved 
and  lost,  to  the  plaintiff's  damage ;  this  was  proved  to 
be  done  by  the  defendant's  servants  in  letting  it  down 
into  the  hold  of  the  ship,  and  though  the  defendant  proved 
it  was  endeavored  to  be  let  down  into  the  hold  with  all 
possible  care,  yet  by  accident  it  was  staved  ;  notwithstand- 
ing which  the  jury  gave  a  verdict  for  the  plaintiff,  agree- 
able to  the  direction  of  the  Chief-Justice.  In  the  case 
reported  by  Wilson^  the  Chief-Justice  says  :  •*  Everything 
'Ms  negligence  in  a  carrier  or  hoyman,  that  the  law  does 
^' not  excuse,  and  he  is  aifswerable  for  goods  the  instant 

(a)  SC.dkP,  861.  (6)  1  WUa.  281. 

'<he 
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1862.      '*he  receiFes  them  into  his  custody;  and  in  all  events, 
except  they  happen  to  be  damaged  by  the  act  of  God  or 
>  the  king^s  enemies." 
Moi^RisoN.       Sach  being  the  extent  of  liability,  which  is  no  doubt 
great,  the  rule  of  law  is  plain,  that  iu  order  to  render  the 
carrier  ]iable,  the  goods  must  be  delivered  to  him,  or  to 
some  one  intrusted  by  him,  having  express  or  implied 
authority  to  receive  them. 

In  all  vessels,  except  small  coasters,  it  is  usual  to  have 
a  mate,  or  first  officer,  who,  by  virtue  of  his  appmnt- 
ment,  is  duly  accredited  to  receive  goods.  In  coasting 
vessels  of  the  size  of  the  schooner  '*  Sparian^**  it  is 
customary  not  to  have  any  mate,  and  she  in  fact  had 
none ;  and  the  whole  ship's  company  consisted  of  the 
master  and  two  men,  one  of  whom  was  the  master's  brother, 
—  we  mention  this  as  a  fact,  laying,  however,  no  stress  on 
the  relationship,  though,  we  may  remark,  it  appears 
somewhat  singular  that  the  brother,  to  whom  McCarU/ 
says  the  master  gave  the  orders  as  to  heavy  freight,  and 
who,  it  would  naturally  be  supposed,  knew  the  most  about 
the  general  practice  of  the  master,  and  who  was  the 
person  who  actually  put  the  can-hooks  on  the  cask,  wfl» 
not  called  as  a  witness  by  the  defendants.  This  vessel 
had  been  some  time  engaged  in  this  business.  Common 
carriers,  it  is  said,  exercise  a  qucisi  public  employment, 
undertaken,  however,  voluntarily  for  reward,  with  certain 
responsibilities  by  law  attaching  to  it.  The  master  of  a 
coasting  vessel,  however  small,  must  have  some  others  to 
aid  him  in  the  navigation  and  charge  of  her,  and  the  lading 
and  unlading  of  the  cargo.  It  is  not  shewn  that  anr 
bargain  was  genei*ally  made  between  the  shipper,  and 
master  or  owner  of  these  small  vessels,  or  any  bills  of 
lading  signed.  The  voyage  is  short ;  the  rates  of  freights 
probably,  well  understood ;  and  the  parties  known  to  each 
other.  The  vessel  was  brought  to  the  public  market  wharf 
at  8i.  John^  in  order  to  take  on  board  freight  for  8i.  As^- 
drewSf  with  a  sign  on  the  rigging  indicating  her  deatiiiatioo. 
The  defendants  were  clearly  common  carriers,  and  as  sack 
baund  to  take  the  cask  in  question,  at  the  accustomed  rate, 

there 
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being  room   on  board,  and  they   in  the  habit  of     1862. 

y  goods  of  this  sort.     We  find  the  vessel,  then,  lying    

)  wharf  in  St.  John.  The  master,  it  would  appear,  againH 
joue  ashore  to  get  his  dinner  somewhere,  and  was  Morrm9n. 
orarily  absent;  the  two  men  were  on  board,  left  in 
e  of  her  and  the  tackle  belonging  to  her,  and  the 
\  then  in  her,  taking  in  freight  at  the  time ;  solely 
jed  in  their  master's  service,  in  the  course  of  their 
)yment)  with  all  the  indicia  of  autfiority  manifested 
ch  charge  and  employment ;  and  evidently  the  place 
ilivery  to  the  carriers,  of  such  articles  at  least  as 
not  be  carried  on  board  by  hand,  was  not  the  vessel 
,  but  the  wharf  alongside  the  vessel.  The  shipment 
jm  was  the  business  of  the  carrier,  not  of  the  shipper. 
;  can  be  uo  doubt  that  the  men  on  board,  in  the 
CO  of  the  master,  were  in  the  habit  of  accepting 
it,  and  of  considering  goods  brought  to  the  wharf 
side,  as  in  their  charge,  when  told  they  were  brought 
lipment.  We  shall  come  to  the  actual  shipment  of 
by  and  by. 

to  the  facts  of  this  ease  :  a  quantity  of  brandy  had,  it 
ired,  sometime  before  been  warehoused  in  the  public 
louse  at  St.  Johuy  under  the  provisions  of  the  Act  of. 
nbly,  in  order  to  secure  due  payment  of  duties,  or  re- 
lent, by  Mr.  Thompson^  a  merchant  at  St.  John.  This 
>een  sold  in  bond  to  the  plaintiff,  who  resided  and 
sd  on  business  at  St.  Andrews.  At  the  order  of  the 
'iff  to  ship  to  him  two  hogsheads  of  the  brandy, 
were  taken  out  of  the  warehouse  by  a  clerk  of  Mr. 
ijymn^  and  put  on  a  dray  or  sled,  and  taken  down 
side  of  the  schooner  "  Spartan j'  a  revenue  officer 
ipauying  the  sled  or  dray,  to  see  that  the  hogsheads 
duly  shipped  or  brought  back  to  the  warehouse.  The 
states  that  he  followed  the  dray  to  the  wharf,  and 
le  casks  placed  on  the  wharf,  alongside  the  schooner ; 
le  saw  two  young  men  on  board,  and  told  them  the 
were  to  g(»  on  board,  and  then  came  away.  He 
:  that  he  had  always  delivered  goods  in  that  way. 
D  not  suppose  he  meant  to  this  vessel,  or  he  would  have 

said 
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1862.     said  so ;  but  spoke  of  his  general  habits.     Johnstoi 

revenue  officer,  swore,  that  he  also  told  the  two  youni 

against  ^^^  there  were  two  hogsheads  of  brandy,  and  asked 
JiOBRisoN.  time  they  would  be  ready  to  take  them  on  board ; 
replied,  in  a  quarter  of  an  hour,  and  shortly  after  o 
them  came  on  the  wharf  with  can-hooks  and  put  the 
the  cask,  which  was  hoisted  and  put  on  the  schoi 
deck.  McGarty^  the  only  one  of  the  two  men  calle< 
witness  by  the  defendant,  admits,  that  Johnston^  the  o; 
spoke  to  him  to  take  these  hogsheads  on  board,  whicl 
the  first  he  had  heard  of  them  ;  that  he  answered,  **  J 
* '  all  right :  to  leave  them  on  the  wharf  ,  and  tve  would  lool 
'« them  until  the  captain  came;  that  they  could  not  take 
"  on  board  in  the  captain's  absence ;''  but  the  officer,  a 
little  while,  threatened  to  take  them  back  to  the  wareb 
if  they  would  not  take  them  on  board,  and  offered  to 
them  in  shipping  them  ;  upon  which,  the  captain's  bi 
took  the  can-hooks  on  the  wharf,  put  them  on  one  ( 
casks,  which  was  then  hoisted  and  let  down  to  the 
or  near  the  deck,  when  one  of  the  chimes  of  the  cask  1; 
so  the  cask  did  not  come  securely  on  the  dec! 
partly  on. the  combings  of  the  hatchway,  and,  in  sp 
all  they  could  do,  fell  into  the  hold,  and  was  bilged, 
witness  admitted,  on  cross-examination,  that  it  wa 
minutes  there  before  it  fell  into  the  hold,  which  is 
reconcilable  with  what  other  witnesses  stated,  th 
suppose  it  fell  at  once ;  but  we  take  McCarty's  stat< 
as  the  true  one. 

Now,  there  appears  to  have  been  no  misapprehensi 
to  the  position  oi  Johnston:  that  he  was  not  the  shi] 
servant,  but  simply  in  the  discharge  of  his  duty  as  a  ] 
revenue  officer,  to  see  that  the  casks  were  put  on  boi 
taken  back  to  the  warehouse.  It  was  no  part  of  his 
to  put  them  on  board,  nor  could  he  lay  a  finger  to  the 
that  purpose,  except  under  the  direction  of  the  men 
vessel.  The  putting  on  board  from  the  wharf  was  en 
within  the  province  of  the  carriers.  The  wharf,  ther 
necessarily  the  proper  place  of  delivery.  The  clerk 
shipper  had  gone  away,  having  discharged  his  duty. 
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of  the  vessel,  in  the  absence  of  the  captain,  set  about      1862. 

g  one  cask  on  boards  and  in  the  course  of  shipment    

ass  happens.  „^.^^ 

>w,  in  order  to  clear  the  case  of  circumstances  which  Morbwok. 
away  the  mind  from  the  true  point,  we  will  suppose 
the  casks,  instead  of  being  taken  out  of  a  bonded 
liouse,  had  been  taken  out  of  Mr.  Thompson's  own 
for  shipment,  carried  down  by  his  clerk,  put  on  the 
f  alongside,  and  the  men  on  board  notified  that  they 
to  be  shipped  in  the  vessel,  and  the  clerk  (no  objection 
:  made)  coming  away,  and  that  the  men  had  set  about 
•ing  them  in  the  captain's  absence,  and  damage  had 
jd  through  their  negligence  or  inattention  to  their 
jr's  orders :  could  there  have  been  a  doubt  that  the 
3r  was  answerable  for  this  damage?  Then,  if  that 
i  be  so,  we  are  at  a  loss  to  see  how  the  other  circum- 
cs  in  the  case  alter  the  liability.  Three  reasons  arc 
I.  We  will  examine  each  of  them  : 
.  That  Uiu  wia.  tc,-  had  given  positive  orders  to  his 
not  to  take  heavy  freight  on  board  during  his  absence  ; 
they  violated  their  duty,  and  had  no  authority  for 
they  did.     But  neither  the  plaintifl'  nor  the  shipper 

of  these  orders,  and  there  was  no  notice,  public 
vate,  general  or  particular,  of  these  orders.  The  men 
acting  in  the  course  of  their  usual  employment  in 
masters  business,  and  n(»t  their  own.  And  if  loss  has 
?ned  through  their  disobedience  of  orders,  does  not 
ise  fall  within  the  principle  of  those  which  make  the 
r  liable  for  his  servant's  acts,  though  he  may  have 
rse  over  on  them  if  loss  has  happened  through  their 
fence  or  disobedience  of  orders? 

It  is  said  that  it  whs  tlie  revenue  officer's  fault,  and 
en  would  not  have  shipped  in  the  master's  absence  but 
m.  But  the  officer  had  no  power  to  ship,  or  make  the 
lo  it.  It  is  said  he  threatened  to  take  the  casks  back 
'  warehouse,  exercising  a  sort  of  moral  compulsion, 
if  there  was  unreasonable  delay  in  the  shipment,  he 
right,  it  was  his  duty  to  do  so ;  but  that  is  all  he 
do.     He  could  assume  no  risk  for  the  plaintiff.     If 

the 
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the  plaiutiff  or  the  shipper  had  been  there,  and  ag 
to  assume  the  risk  if  the  men  shipped  before 
captain's  return,  it  would  have  been  all  well.  The 
were  evidently  induced,  according  to  McCarly^a  statec 
to  yield  up  their  own  better  judgment  and  sense  of  c 
to  the  persuasion  or  threat  of  Johnston^  the  officer ;  an< 
his  promising  to  help,  not  perhaps  anticipating  any 
consequences,  to  attempt  the  shipment;  and  the 
occurs,  which  would  not,  we  may  suppose,  have  happe 
had  they  waited  for  the  captain^s  return. 

3d.  It  is  said  that  the  loss  happened  because  the  cl 
of  the  cask  broke.  That  consequence  is  not  very  cl( 
shewn.  But  suppose  it  was  :  if  the  men  undertake  to 
a  heavy  cask, —  a  hogshead  of  brandy,  it  is  said,  contai 
seventy  gallons,  7- which  had  to  be  lowered  ten  feet  1 
the  wharf  to  reach  the  deck,  with  can-hooks,  instea 
using  the  safer  method  of  slings,  are  the  owners  to  s 
from  that,  or  the  carrier,  whose  duty  it  is  to  find  pr 
tackle,  and  take  the  article  on  board  safely? 

We  cannot  see  any  sufficient  reason  for  exonerating 
carriers  from  the  liability  ;  or  for  saying  the  cask  was 
in  their  charge  as  common  carriers  when  the  loss  occui 
The  evidence  given  of  the  general  usage,  tends  to  streng 
this  opinion.  If  t&ere  were  a  mate,  and  he  had  a< 
though  contrary  to  the  captain's  orders,  he  would  no 
the  less  accredited,  nor  the  captain  the  less  liable.  W 
there  is  no  mate,  if  his  men  left  on  board  his  vessel  eng 
in  taking  in  freight,  are  not  to  be  trusted  with  the  ch 
of  heavy  articles,  he  should,  at  least,  take  pains  to  giv 
publicity  to  his  orders,  if  he  expects  to  escape  liabilitj 

We  think  the  question  in  this  case  one  of  considet 
importance,  and  justifies  the  length  to  which  we  havej 
in  our  observations  upon  it. 

One  other  remark  we  should  make  :  that  the  case 
be  very  different  where  there  is  a  regular  wharfinger, 
the  vessel  is  at  a  private  wharf  with  warehouse  attac 
and  the  goods  are  in  sole  charge  of  the  wharfinger  \ 
the  moment  they  pass  into  the  actual  custody  of  the  car 
Questions    of  liability  in   England^  therefore,  most 

qui 
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tly  arise  between  the  wharfinger  and  the  carrier,  one      1862. 
e  other  being  answerable  to  the  shipper  or  owner  of    ""^— "^ 
^oods.     But  we  should  think  it  almost  impossible  for      agmmt 
[nan  who  was  not  constantly  Avith  his  vessel,  to  carry  Morrison. 
le  sort  of  business  the  defendants  do,  without  giving 
t  trust  to  the  men  on  board.     They  cannot  encumber 
3ublic  wharves  with  their  freight  until  it  suits  their 
enience  to  take  it  on  board  ;  neither  can  they  occupy 
ime  of  the  revenue  officers  coming  with  goods  from 
K)nded  warehouse,  who  have  other  duties  to  attend  tr>, 
cannot  expect  to  be  unreasonably  detained. 
}T  those  reasons  we  are  of  opinion  the  rule  for  a  new 
must  be  made  absolute. 

Rule  absolute. 


ATKINSON   against   KEITH   :ind  Another. 

SSUMPSIT  on  an  award.     Plea,  the  general  issue; in  assumpsu 

with  notice  of  set-off  of  a  sum  of  money  due  from  defendant    ' 

laintiff  to  the  defendant,  as  indorsees  of  a  promissory  feoffor 2^  ^ 

made  by  the  plaintiff.     At  the  trial  before  Ritchie,  SSte^7br 

,  the  King's  county  circuit  In  July  last,  it  appeared  *^^^Jj^°J^^^ 

it  the  time  the  notice  of  set-off  was  given,  an  miction y^®  <^®^«"- 

>endinir  on  the   note,  brouf]rht  bv  the  now  defendants  ^ime  thiMuo- 

st  the    plaintiff,  m    which   a  verdict   was    obtamed  »n  action  was 

st    the    present   plaintiff;    and    that  judgment   was  note,  and 

ed  thereon  in  JanBj  before  the  trial  of  this  action,  obt^ed  ^^ 

t  remained  unsatisfied.     A  verdict  was  found  for  theaglSSthe 

tiff,  with  leave  to  the  defendants  to  enter  a  nonsuit,  if  SSfow  ^S^tri- 

Jourt  thought  the  evidence  should  have  been  received.  2^**' '^•?" 
o  tion;— Held, 

that  though 
ndency  of  the  action  on  the  note  would  have  been  no  bar  to  the  set-off,  when  the 
ent  was  Bigned,  the  Bote  was  merged  In  it,  and  could  not  be  given  in  evidence  under 
Lice. 

^}l€f  that  the  only  relief  Tor  the  defendant  in  such  a  case,  would  be  an  application  to 
Lirt  to  be  allowed  to  set-off  bis  judgment  against  the  plaintiff's  iudgment. 
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1862.         The  cause  was  argued  iu  Hilary  term  last,  as  a  s] 
case,  by  consent. 

A.TK11ISON 

againu  ^'  ^'  Thotnson  for  the  defendants.  The  plaintiff  si 
Keith,  have  pleaded  the  award  to  the  action  on  the  note, 
only  equitable  that  the  set-off  should  be  allowed.  Be 
ville  V.  Brown  (a).  [Ritchie,  J.  The  case  oiHammo 
Mott  (6),  though  not  exactly  in  point,  brings  up  the 
principle  as  is  involved  in  this  case.  K  the  original 
is  merged  in  the  judgment,  and  the  plaintiff  has  a  rig 
shew  that,  I  think  you  are  concluded.]  There  is  no 
thing  as  a  replication  puis  darrein  continuance;  t 
fore,  if  at  the  time  this  action  was  brought,  the  note  ( 
properly  have  been  given  in  evidence  under  the  noti 
set-off  (as  it  clearly  could),  the  subsequent  recoverj 
judgment  on  the  note  could  not  deprive  the  defends 
his  right. 

Skinner^  contra,  contended  that  the  note  was  merg 
the  judgment ;  Iliggewf  case  (c) ;  and  that,  to  be  avail 
the  right  of  set-off,  which  existed  at  the  time  the  noti 
set-off  was  given,  must  continue  at  the  time  of  the  tri 

Cur.  adv.  vn 

Pabker,  J.,  now  delivered  the  judgment  of  the  C 
To  an  action  of  assumpsit  brought  to  recover  a  su 
money  due  by  defendants  to  plaintiff  on  an  award 
defendants  pleaded  the  general  issue,  and  gave  notice  o 
off  of  a  sum  due  on  a  promissory  note  made  by  plai 
payable  to  one  W.  M.  or  order,  and  indorsed  to  defend 
The  notice  of  set-off  was  given  in  Aprils  at  which  tin 
'  action  was  pending  in  this  Court,  brought  by  the 

defendants  against  the  now  plaintiff  on  this  note,  to  ^ 
the  plaintiff  appeared  and  pleaded.  It  went  to  trial,  t 
verdict  was  found  for  the  now  defendants,  and  judg 
duly  signed  in  June  following,  for  the  amount  of  the 
and  costs;  but  the  said  judgment  remains  unsatif 
The  amount  due  on  the  note  being  larger  than  the  { 
tiff's  demand  in  this  action,  the  defendants  sought  a 
trial  in  cTuZy,  to  prove  the  note  under  their  notice  of 

(a)  2  Burr.  1S29.  (6)  8  AUen,  436.  (e)  6  Co.  i 
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id  to  have  a  verdict  for  the  balance ;  which,  under 
ct  of  Assembly,  would  entitle  them  to  a  judgment 
for,  with  costs.     The  learned  Judge  rejected  the  evi- 

of  the  set-off,  and  the  plaintiff  had  a  verdict ;  the 
dants  having  leave  to  move  to  enter  a  nonsuit,  if  the 

should  be  of  opinion  the  defendants  were  entitled 
)ir  set-off. 

:er  a  careful  consideration  of  the  case,  we  have  come 
e  conclusion,  that  the  learned  Judge  was  right  in 
ing  the  evidence.  We  quite  agree,  that  the  pen- 
'  of  the  action  by  the  defendants  on  the  note,  was  no 
)  their  giving  notice  of  it  as  a  set-off,  and  would  have 
no  bar  to  their  using  it  as  a  set-off  at  the  trial,  if  the 
e  of  the  debt  had  not  been  changed  before  the  time 
i\vi:\i  L  verdict  would  not  have  been  a  bar;  but 
ink  a  judgment  signed  and  recovered  on  that  verdict, 
,  conclusive  bar. 

J  are  not  perplexed  here  by  any  issue  on  the  record, 
I  would  in  some  cases  make  a  great  difference  between 
ice  of  set-off,  and  a  plea  of  set-off,  especially  since 
te  rules  in  England  (a)>  The  defendants,  without 
:,  had  a  cross  demand,  quite  available  as  a  set-off 
•  their  notice  in  April,  when  the  notice  was  delivered  ; 
y  the  nature  of  the  proceeding,  they  reserve  to  them- 
5  the  option  of  using  it  or  not,  as  a  set-off,  at  their 
3leasure5  they  might,  after  such  notice,  have  received 
ent  of  it ;  they  might  have  transferred  it  to  a  stranger ; 
ber  of  which  events,  they  could  not  use  it  as  a  set-off; 
w  think,  if  they  changed  the  nature  of  it,  by  signing 
oent  thereon  and  making  it  a  debt  of  record,  thej" 
itarily  relinquished  the  right  of  using  it  as  a  set-off, 
'  their  notice.     By  the  terms  of  the  notice,  they  claim 

off  the  sum  due  on  a  jrvomigsory  note ;  but  as  between 
ime  parties,  in  the  same  Court,  there  was  no  subsisting 
nd  on  the  promissory  note  when  they  wished  to  use 
a  set-off  at  the  trial. 

e  think  the  authorities  shew  that  the  obtaining  a 
Tient  on  a  bill  or  note,  is  an  extinguUhment^  as  between 

(a)  See  "  The  Common  Law  Prooednre  Aet,  1S78.'' 
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Atkinson 
against 
Kkith. 


the  parties,  though  not  a  satisfaction  (a) .  But  ta] 
warrant. of  attorney  to  enter  up  judgment,  is  not, 
judgment  be  actually  entered  up,  even  an  extiE 
ment,  any  more  than  a  verdict  would  be.  In  JVb 
AyleU  (6),  Lord  Ellenborough  points  out  the  distin 
"  As  judgment  had  not  been  entered  up,  the  warr 
'*  attorney  was  merely  a  collateral  security,  which 
'*  not  merge  the  original  debt." 

And  so  indeed,  the  same  distinction  was  made  hj 
Mansfield,  in  the  well-known  case  of  Baskervii 
Brown  (c).  There  the  counsel  for  the  plaintiff  cont 
**  that  the  nature  of  the  debt  was  changed,  and  the  f 
*«  debt  extinguished  by  a  verdict,  so  that  it  could  not 
-»*  off  in  an  action  tried  after  this  verdict  had  been  g 
But  what  say  the  Court?  *«  The  verdict  did  not  anni 
**or  extinguish  the  debt,  nor  change  the  nature 
«i .  .  .  yf^  ^^^  Qf  opinion  this  right  to  make  th 
**  off  still  remained  in  Brown,  both  within  the  word) 
*'  reason  and  intent  of  the  Act  of  Parliament ;  and 
**  the  debt  was  neither  extinguished  nor  its  nature  chan 
But  what  inference  can  we  draw  other  than  this  :  t 
the  original  debt  were  extinguished,  or  its  nature  chai 
the  set-off  would  not  be  admissible?  Now,  as  bet 
the  parties  before  us,  the  simple  contract  debt  on  the 
was  extinguished,  and  its  nature  changed.  In  Bra 
Mitchell  (d).  Lord  Ellenborough  said,  **  If,  indeed, 
*«  who  is  indebted  upon  a  simple  contract,  give  a  bon 
^'  have  judgment  against  him  upon  it,  the  simple  con 
**  is  merged  in  the  higher  security." 

If  the  defendants'  view  were  correct,  these  consequc 
would  follow :  they  would  have  two  judgments  bet 
the  same  parties,  for  the  same  amount ;  one  for  the  ^^ 
amount  of  the  note,  with  costs ;  the  other,  for  a  part  o 
same  note,  with  costs.  If,  after  their  judgment, 
defendants  could  use  the  note  as  a  set-off,  the  pla 
would  have  a  right  to  disprove  it ;  and  suppose  the 
disallowed  the  set-off,  would  their  verdict  be  a  bar  1 


(a)  B^lM  on  BiUs,  8th  ed.  21T. 
ie)  S  Burr.  11». 


ih)  2  (Mmp.  ass. 
((f)SJRiil,SSl. 
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u  by  the  defendants  on  the  judgment  they  have 
dy  obtained?  We  pronounce  no  opinion  one  way  or 
3ther  on  this  point,  but  we  use  it  as  an  argument 
}iconvenienti  against  the  right,  after  judgment,  to 
ist  in  another  action  between  the  same  parties,  in  the 

Court,  the  original  cause  of  action  which  has  passed 
m  judicatam, 

jcordingto  the  well-known  practice  of  the  Court,  one 
aient  may  be  set  off  against  another;  not,  indeed,  as 
ttcr  of  strict  right,  but  in  the  exercise  of  the  equitable 
liction  of  the  Court,  and  subject  to  equitable 
derations,  in  furtherance  of  justice,  among  which  is 
rally  allowed  the  lieu  of  the  attorney  for  the  costs  in 
iction.     Simpson  v.  Lamb  (a).     This,  we  conceive, 

only  relief  the  Court  can  now  afford  to  the  defendants, 
e  rule  for  entering  a  nonsuit  must  be  discharged  (b). 

{a)lE.AB.Si. 
Ls  to  a  judgment  being  a  bar  to  n  suit  on  the  original  cause  of  aclion, 
nff  T.  Hoare  (18  M,  d  W,  49i). 


1862. 

Atkinson 
against 
Kkfih. 


WOOD  against   STYMEST. 

SSUMPSIT  on  a  voyjige  policy  of  insurance  on  the  Avesselsailed 

hrigantine   '^  Triumph ,''  i'vom   Cienfuegos  to  New  go$  tot  New  ' 

,  tried  beiore  Carter^  C.  J.,  at  th^  WeMmorland  cir- next  day 
n  iftRl  struck  on  a 

^  ^oKM,  rock.  She  con. 

3  principal  question  was  us  to  the  authority  of  the  y^yj^^J^.^ 

sr  to  sell  the  vessel  at  Havana,  and  the  riirht  of  the^^y*:*"^^**®** 

'  put  back  to 

itf  to  claim  for  a  total  loss,  Avithout  notice  of  aban-  ^'«f«n«. 

.  which  »«he 

ent :  but  evidence  wa»  also  given  on  the  part  of  the  reached  in  Ato 

days  more.  A 
sunrey  was 
nd  It  wan  found  uhe  could  not  sHfcly  proceed  to  Xew  York  without  repairs,  which, 
\U'r  p«td.  would  coHt  there  more  thun  the  vcH^el  wa^*  worth,  though  they  couldfhaTe 
Mde  in  tliis  Province  for  about  £75.  The  vessel  wa^  tiafe  in  the  hnrbor  of  JSwofio 
:  repairs ;,  and  InstruQtiuni}  mlKht  have  been  received  there  frpm  the  owners,  in  a 
—  Held,  tlmt  the  raa.«iter  was  not  justified  in  selMng  the  Tefittel,  und  that  the  under- 
werc  not  liable  for  a  total  loss,  without  notice  ol  HbAOdonment. 

l0y  that  even  if  the  pUintiff  could  have  recovered  for  a  p:irtinl  toH»,  it  could  onlT  befbr 
1  da'majfes,  as  there  was  no  erldenoe  by  which  the  amount  of  lose  could  be  etraDAtedt 


defendant, 
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1862.  defendant,  of  the  unseawortliineas  of  the  Tewel  at  the 
""""""^  the  voyage  commenced,  of  the  incompetency  of  the  ma 
^^nl,^  and  of  tiie  materiality  of  Btatements  with  reference  t( 
condition  of  the  vessel,  contained  in  a  letter  sent  tc 
plaintiff  by  the  master  from  Barbadoesj  and  which  wer 
disclosed  by  the  plaintiff  to  the  underwriters,  at  the 
he  insured  the  vessel.  As  these  questions  were  foui 
favor  of  the  plaintiff,  and  the  judgment  does  not  turn  i 
them,  no  further  statement  of  them  is  necessary. 

The  vessel  sailed  from  Oien/uegos  for  UTeto  York^ 
a  cargo  of  sugar,  and  on  the  evening  of  the  following 
struck  on  a  reef,  betweeu  Cuba  and  the  Isle  of  JP 
She  got  off  in  about  two  hours,  and  proceeded  on 
voyage  to  j^ew  York;  but  as  she  leaked  badly,  an( 
crew  refused  to  work,  at  the  end  of  ten  days  she  put 
to  Havana^  where  she  was  put  into  dry  dock  and  e: 
ined,  and  found  to  be  considerably  damaged ;  and  on 
report  of  the  surveyors,  —  being  unable,  as  he  statei 
obtain  money  to  repair  her,  —  the  master  sold  her  at 
tion  for  $750.  The  vessel  was  worth  about  £750,  an< 
master  said  he  could  not  have  had  the  necessary  repairs  i 
at  Havana  for  less  than  $6,000 ;  but  the  mate  stated,  tfa 
his  opinion  she  could  have  been  sufficiently  repaired  1 
to  New  York  for  £100.  It  appeared  that  the  mi 
could  have  communicated  with  his  owners,  from  Ha% 
and  received  an  answer  in  about  a  month.  The  v 
was  safe  in  the  harbor  of  Havana^  and  not  leaking  to 
extent.  There  was  evidence  that  the  master  was  not  • 
petent  to  navigate  the  vessel ;  that  she  was  oat  ol 
course  when  she  struck ;  and  that  the  master  had  no  i 
to  ran  between  Cuba  and  the  Ide  of  Piuen. 

The  Chief-Justice  left  the  question  to  the  jury,  wh< 
the  sale  of  the  vessel  at  Havana  was  necessary, — te 
them  that  the  master  was  not  justified  in  aelliog,  ai 
after  trying  all  other  reasonable  means,  he  found  tha 
repairs  wonid  coat  aa  much  as  the  vessel  waa  worili  i 
repaired;  he  must  act  as  a  prudent  omier,  unpsi 
would  act  for  his  own  ihteiest.  If  tempormrjr  re] 
4boxM  Iiftve  been  anSeat  Zbtona,  to  tike  the  vesael  b 
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D  amount  within  her  value  when  repaired,  the  master 
not  justified  in  selling,  and  such  sale  would  not 
mt  to  a  total  loss,  and  the  verdict  should  be  for  the 
idant. 

le  jury  found  that  the  sale  was  necessary,  and  gave  a 
ict  for  the  plaintiff,  for  the  amount  claimed. 
,  W.  Weldon  obtained  a  rule  nisi  to  enter  a  nonsuit, 
»r  a  new  trial,  in  Michaelmas  term  last,  on  the  ground 
the  verdict  was  against  evidence. 
,  L.  Palmer  shewed  cause  in  Hilary  term  last.  1st. 
iressel  becomes  so  damaged  that  she  has  to  make  a  port 
fuge,  and  is  not  worth  repairing,  and  is  sold  in  conse- 
ce  of  such  damage,  it  is  not  necessary  for  the  owner 
ve  notice  of  abandonment ;  and  particularly  if  he  only 
5  of  the  loss  and  the  sale  at  the  same  time.  PhilL 
§§  1519,  1534;  Amould  Inn.  §  366;  Roux  v.  Salva- 
(a).  Notice  of  abandonment  is  only  necessary  to 
le  the  assured  to  recover  for  a  constructive  total  loss, 
e  master  is  justified  in  selling,  notice  of  abandonment 
mecessary,  because  the  owner  has  nothing  to  nbandon. 
l.  Ins.  §  1491.  Houx  V.  Salvador  recognizes  Cam- 
j€  V.  Anderton  (b) ;  where  it  was  held  that  if  a  vessel 
so  much  injured  as  not  to  be  repairable  at  all,  or  not 
out  an  expense  exceeding  her  value  when  repaired, 
tssured  might  recover  without  giving  notice  of  aban- 
oent.  [Ritchie,  J.  That  doctrine  has  never  been 
tioned.  Parker,  J.  The  vessel  here  was  not  in  that 
ition.]  If  the  expense  of  repairs  would  exceed  the 
t  of  the  vessel  when  repaired,  the  master  is  justified 
lling.  Robertson  v.  Clark  (c).  It  is  not  an  absolute, 
I  moral  necessity,  that  will  justify  a  sale.  Hanier  v. 
ter  (d).  In  Meaburn  v.  Lechie  (c),  the  question  of 
lecessity  of  the  sale  and  the  bona  fides  of  the  trans* 
n  was  left  to  the  jury,  as  it  was  in  the  present  case ; 
tbw  finding  is  conclusive.  It  is  absurd  to  saf  that 
refgel  was  wilfully  cast  away,  when  she  was  only 
-ed   for  about   half  her  value.     In  Ihe  case  of  Tk€ 

(a)  8  Bing.  X  C.  288.  (ft)  S  B.  ^  C.  «•!. 
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1862.      Bonita  (a),   the  sale  was   luade  against  the  opiuiou  of 

Lloyds'  f  gent,  and  there  were  facilities  for  communicating 

against  ^^^1^  ^^®  owner.  Fleming  v.  Smith  (6)  was  not  a  case 
Stymest.  of  sale,  but  of  partial  loss  and  notice  of  abandonmeDt. 
Mo&8  V.  Smith  (c)  is  a  clear  authority  for  the  plaintiff, 
with  reference  to  the  master's  authority  to  sell,  and  as  to 
the  loss  ill  this  case  amounting  to  a  total  loss ;  because  the 
injury  here  was  irreparable  with  reference  to  the  place 
where  the  vessel  was.  Maule^  J.,  in  that  case  said  :  ^'It 
*^  may  lie  physically  possible  to  repair  the  ship,  but  at  an 
**  enormous  cost;  and  there  the  loss  would  lie  total :  for 
''  in  matters  of  business  a  thing  is  said  to  be,  impossible, 
**  when  it  is  not  practicable  ;  and  a  thing  is  impracticable 
*' when  it  can  only  be  done  at  an  excessive  or  uiireason- 
**  able  cost."  PhiU.  Ins.  §  1548.  The  persons  by  whom 
the  survey  of  the  vessel  was  made  at  Havana  recom- 
mended that  she  should  be  sold.  The  master  could  oot 
communicate  with  his  owner  in  less  than  a  montii,  and  he 
would  not  have  l)eeu  justified  in  keeping  the  cargo  hII 
that  time. 

2d.  There  cannot  be  a  nonsuit  here,  because  the  tact« 
alleged  in  the  declaration  were  proved ;  neither  can  there  | 
be  a  new  trial,  for  there  was,  at  all  events,  a  partial  los6, 
for  which  the  plaintiflf  is  entitled  to  recover  under  anv 
circumstances.  The  defendant  should  have  demurred  to 
the  declaration,  if  the  facts  stated  did  not  shew  a  cau^ 
of  action.  The  JV.  £.  <6  JT.  S.  La^id  Co.  v.  Kirk  {d): 
Bretn  v.  Ulkin  (e).  [The  argument  on  the  questiou  of 
seaworthiness  and  concealment  is  omitted,  as  nu  judg- 
ment was  given  on  these  points.] 

C  W.  WeldoH  ami  Smithy  contra.    The  case  of  Knight 

V.  Faith  is  on  all-fours  with  this  case.     Santa  Cruz  was 

not  th6  vessel's  port  of  destination,  nor   was  there  uu 

actual  toUl  lossrari^  it  Wiia  held  that  the  plaintiff  coulJ 

.  *not  recover  for  tf^oiiMirQctive  tcital  lass,  not  haviiig  given 

'  notice  ofnhmdo\\iaent'''Ca«^ridgey.  Anderton^nu reported 

*i   t"  -:  .*)  ,  : 

,  '    ;•'•  *     *.  "    V      (a)  aWUrt*  Jh  iSr.  ifi?.  ^dw.  145.   . 

{b)Xm.Lard$C.6JZ.  (OSC.B.W. 

•"''•,  (<f)  1  XOtfn. 448.  (e)  4 itfJ«fms7. 
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D.  &  Ry.  203,  does  not  support  the  plaiutiflTs  con- 
ion  in  this  case.  It  must  be  an  extreme  case  to  justify 
master  in  selling ;  and  he  should  always  communicate 
I  the  owners,  if  such  communication  be  practicable. 
Margaret  Mitchell  (a);  Cammelly.  Sewell  (6).  In 
case  of  The  Bonita,  Dr.  Lushington  says  :  *'  I  am  of 
inion  that  any  sale  made  by  the  master,  without  com- 
imicating  with  the  owner,  where  practicable,  would  bo 
ill  and  void.  ...  I  cannot  view  without  alarm 
B  possibility  of  a  valid  sale  by  a  master,  in  a  port 
ssessing  such  easy  means  of  communication  with  the 
rner  in  England.  I  think  no  such  sale  could  be 
pported,  unless  it  were  incontestably  proved  that  the 
cessity  was  absolute  and  immediate,  and  did  not  admit 
H  short  delay  for  communication."  The  '*  J5on«7a" 
damaged  at  Figueira ;  she  was  surveyed,  and  it  was 
rtcd  she  could  not  be  repaired  without  incurring  great 
nse;  mid  if  repaired,  it  was  doubtful  if  she  could  be 
n  out  of  the  Bay  where  she  was  lying.  She  was  sold 
he  master,  under  the  direction  of  the  Commercial 
1  of  Figueira,  In  this  case,  the  vessel  was  sold  in 
own,  no  one  carao  to  look  at  her,  and  the  crew  knew 
ing  of  the  sale.  The  authorities  shew  that  there  can- 
)e  a  sale,  unless  there  is  an  urgent  necessity  for  it,  and 
there  was  no  better  course  open  to  the  master, 
e  was  no  immediate  dunofer  of  the  vessel  becoming:  a 
k  here,  as  she  was  sfife  in  the  harbor,  and  the  master 
Id  have  communicated  with  the  underwriters  and 
rs ;  and  before  selling  he  should  have  advertised,  and 
ivored  to  raise  money  on  bottomry  to  repair  the 
il.  Ready,  Bonham  (c).  Notice  of  abandonment 
!d  have  been  given.  Tunno  v.  Edwards  (rf).  If 
e  had  been  given  to  :iud  accepted  by  the  underwriters, 
uld  have  altered  the  property  in  the  vessel  from  the 
rs  to  the  underwriters,  and  they  might  have  tested 
alidity  of  the  sale.  Notice  of  abandonment  relates 
to  the  time  when  the  accident  happened.  [Parker,  J. 


{€}  8  B,  &  B.  147. 


(6)  6  Jur.  JV.iV.OlS;  5  H.«  iV.72S. 
{d)  12  Easty  48S. 

The 


1862. 

Wood 

Stymkst. 


Digitized  by 


Goo 


I 


I 


li 


314  CASES  IN.  EASTER  TEBM 

1868.  The  sale  was  the  abandonmeot  in  this  case.]    The  sale 
clearly  UDoecessary ;   therefore,  the  defendants  are 

against  liable.     Read  V.  Bonham  (a) . 
Sttmiwt.  Cur.  adv.  vui 

Cabteb,  C.  Jm  now  delivered  the  judgment  of  the  Cc 
As  far  as  regards  the  questions  of  the  seaworthines 
the  vessel,  and  the  materiality  of  the  matters  containe 
the  captain's  letter  previous  to  the  insurance  and  not 
closed  by  the  owner  to  the  underwriters,  we  think  i 
were  for  the  jury ;  and  upon  the  evidence  and  finding 
should  not  think  it  right  to  disturb  the  verdict  on  ei 
of  these  points.  The  other  point  which  the  case  presc 
is  one  of  much  more  difficulty  and  intricacy,  viz.  whe 
there  was  evidence  of  such  an  absolute  necessity  foi 
sale  of  the  ship  at  HavanUj  as  the  best  course  foi 
parties  interested,  or  for  the  owner  had  he  beeu  uninsu 
as  to  constitute  a  total  loss,  without  notice  of  abaudonm 
It  will  perhaps  be  difficult  to  reconcile  the  dicU 
different  Judges  in  the  different  cases  bearing  on 
question.  But  those  dicta^  though  they  may  seem  get 
in  their  terms,  must,  we  think,  be  in  some  degree  rea< 
connection  w^ith  the  particular  facts  of  the  individual  c 
in  the  decision  of  which  they  were  enunciated ;  and  i 
weight  should  be  given  to  the  later  cases,  in  which  fo: 
decisions,  as  well  as  the  general  principles  of  iusur 
have  been  most  carefully  considered.  All  the  cases  a 
in  this,  —  that  to  justifj'  a  sale  by  the  master,  such 
must  not  only  be  bormfide^  and  for  the  benefit  of  all 
cemedy  but  there  must  have  beeu  an  urgent  necessit 
its  being  resorted  to.  The  facts  of  the  present  cast 
detailed  by  the  plaintiff's  own  witness.  Captain  Outhi 
are  :  that  the  ship  left  Gienfuegos  on  the  3d  March^  b( 
for  New  York;  that  in  the  evening  of  the  following 
she  struck  a  reef  about  ten  miles  distant  from  the  1$ 
Pines f  not  marked  ou  the  chart ;  that  after  getting  of 
reef,  they  continued  their  voyage  for  ten  days,  when,  i 
the  determination  of  the  crew  not  to  go  on,  he  put  ba< 

(a)  ZB.^B.  147. 
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ina^  which  he  reached  in  five  days  from  that  time, 
lin  Outhouse's  wish  was  to  have  made  for  Charleston^ 
16  only  went  to  Havana  in  consequence  of  the  deter- 
iion  of  the  crew.     When  at  Havana^  a  survey  was 

of  the  vessel  by  the  direction  of  the  British  Consul, 
lamage  was  discovered,  which  certainly  would  have 
ired  a  voyage  to  Keio  York  perilous  without  some 
re;  though  the  captain  states  that  it  was  his  wish 
(re  taken  two  extra  hands  and  prosecuted  his  voyage. 
)  is  no  evidence  of  any  exact  specification  of  the  ex- 
I  of  the  necessary  repairs  at  Havana.     Captain  Oat- 

states,  that  at  Havana  such  expense  is  out  of  all 
»rtion  to  what  it  ordinarily  is ;  and  that  he  ascertained 
3  l>est  means  in  his  power,  that  the  repairs  there  would 
>ver  $6,000,  and  that  the  vessel,  before  the  damage, 
ot  worth  over  half  that  amount ;  and  that  he  attempted 
>ut  success  to  get  money  from  two  persons  on  bottomry, 
ates,  moreover,  that  mNew  Brunsivickj  ten,  or  even 
of  our  men,  might  in  a  week  have  made  the  vessel  fit 
to  Jfew  Yorhy  or  at  all  events  £75  would  have  been 
lent  for  that  purpose.     It  appeared  also,  that  instruc- 

raiglit  have  been  sent  for,  and  received  from  the 
rs  within  a  month  ;  and  that,  while  remaining  in  the 
r  at  Havana^  the  vessel  would  have  been  safe,  even 
ut  any  repairs.  These  facts  do  not  certainly  come 
Y  up  to  the  facts  of  the  case  of  Cambridge  v.  Anderton 
jven  supposing  that  case  to  be  entirely  unshaken  by 
quent  decisions.  It  is  to  be  observed  that  that  case, 
;li  it  appears  to  have  been  considered  as  a  leading 
[>n  this  point,  was  one  in  which  there  was  little  argu- 
,  and  no  consideration  by  the  Court,  who  at  once 
id  the  motion  for  a  new  trial,  the   opinions  of  the 

Judges  being  given  in  very  few  words.  The  only 
iue  really  established  by  it,  is  what  probably  never 
doubted;  that,  "If  the  subject-matter  of  insurance 
ained  a  ship,  it  was  not  a  total  loss,  but  if  it  were  reduced 
a  mere  congeries  of  planks,  the  vessel  was  a  mere 
tck :  the  name  which  you  may  think  fit  to  apply  to  it  can- 


(a)  2  B.  <e  C.  691. 
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"  not  alter  the  nature  of  the  thing."  From  this  case  i 
been  deduced,  that  where  the  expense  of  repairs  \i 
exceed  the  value  of  the  ship  when  repaired,  the  m 
may,  if  acting  bona  fide  for  the  interest  of  all  parties, 
the  ship,  and  the  assured  may  recover  for  a  total  loss : 
to  a  certain  extent  this  doctrine  may  be  perfectly  cwr 
But  we  cannot  think  that  the  actual  expense  of  repaii 
the  particular  place  where  the  ship  may  happen  to  h 
the  sole  test  by  which  the  necessity  for  a  sale  is  to  be  t 
The  real  question  is,  was  the  ship  in  such  a  state  as  t 
considered  as  a  wreck,  and  not  retaining  the  charactc 
a  ship?  And  generally,  this  latter  question  may  be 
by  the  other,  viz.  whether,  at  the  ordinary  charges 
repairs,  such  repairs  would  cost  more  than  the  vali 
the  ship.  This  latter  test  would  not  do  whore  the  expc 
of  repairs  would,  from  the  particular  locality,  amoui 
perhaps  ten  times  more  than  the  ordinary  expense  of 
repairs.  Were  this  so,  the  question  on  which  the  w 
turns,  viz.  whether  the  ship  was,  or  was  not,  a  wi 
would  depend,  not  on  the  amount  of  injury  sustained 
on  the  place  v^Jiere  such  injury  was  sustained.  A 
would  then  be  a  wreck  at  Havana,  which  would  onl 
considered  slightly  damaged  in  New  Brunswick. 
would  seem  to  be  the  purport  of  the  recent  case  of  Ki 
V.  Faith  (a),  a  case  elaborately  argued  by  most 
counsel,  maturely  considered,  and  decided  by  a  judgt 
evidently  prepared  with  great  care,  and  in  which  all 
previous  cases  are  noticed  and  analyzed. 

The  facts  of  that  case  were  perhaps  stronger  in  f 
of  a  sale  by  the  master,  than  those  of  the  present  case, 
there  the  ship  was  brought  into  the  harbor  of  Santa  C 
where  the  necessary  repairs  could  not  be  made  at  all,  i 
the  entire  absence  of  a  dock-j^ard,  workmen  and  mater 
The  Court,  nevertheless,  decided  that  after  a  sale  bji 
master,  the  assured  could  not  recover  for  a  total  losi 
all  events  without  notice  of  abandonment.  Lord  Camj^ 
C.J.I  says:  ''Whether  notice  of  abandonment  maj 
*^  dispensed  with  where  there  has  lawfully  been  a  8al< 

(o)  15  q.  B.  M9. 
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*'  the  master,  we  are  not  now  called  upon  to  decide.    Where      1862. 

'*8he  is  reduced  to  a  mere  wreck,  the  solution  of  this    

''question  maj'  be  clear  enough.     Where  she  still  retains     againtt 

*•  the  character  of  a  ship,  it  may  be  attended  with  difficulty ;    Styiobst* 

''but  here  we  are  of  opinion,  that,  as  against  the  insurers, 

'<  the  sale  is  not  shown  to  be  lawful.     It  must  be  borne  in 

*'  mindp  that  she  remained  in  the  character  of  a  ship^  capable 

''  of  being  repaired,  if  there  had  been  the  means  of  repairing 

'*her  at  SarUa  Cruz;  and  that  she  might  have  been  sent 

''to  other  places  where  she  might  have  been  repaired, 

**  though  not  prudently.     .     ,     .     We  have  here,  then, 

''the  case  of  a  ship  rendered  unnavigable  by  perils  insured 

'^  ^ti\Ti9iy  tivA  x\ot  capable  of  being  repaired  in  the  harbor 

**  into  which  she  was  carried,  but  still  retaining  her  character 

''a»a  khip^  without  the  title  of  the  assured  being  properly 

"transferred  to  a  purchaser.     This,  we  think,  is  not  an 

'' actual  total  loss;  and  if  a  constructive  total  loss^  the  in- 

"  supers  can  only  be  rendered  liable  for  the  sura  insured, 

**by  a  notice  of  abandonment.      If  the  subject-matter 

"insured  remains  in  specie,  though  in  a  damaged  state,  a 

"notice  of  abandonment  is  necessary  to  entitle  the  assured 

"to  make  a  claim,  as  if  it  had  been  actually  destroyed.'' 

In  remarking  on  Cambridge  v,  Anderton^  Lord  Camp- 
Vff  says:  "That  decision  proceeded  upon  the  supposi- 
"  tion  that  sho  was  a  mere  wreck,  and  that  she  had  ceased 
'*to  be  a  ship  as  much  as  if  her  timbers  and  her  masts 
"had  been  scattered  along  the  beach.  .  .  .  Had  the 
"Judges  there  supposed  that  the  ship  insured,  after  the 
**  misfortune  which  befell  her,  might  have  been  sent  to  a 
**  distent  port  and  repaired,  either  prudently  or  imprudently  y 
"they  would  probably  have  held,  in  accordance  with  all 
**  previous  decisions,  that  a  notice  of  abandonment  was 
*  indispensably  necessary  to  a  claim  for  a  total  loss." 

From  the  subsequent  part  of  the  judgmeut,  it  is  evident 
this  point  was  weighed  by  the  Court  with  much  care. 
Lord  Campbell  says  at  p.  6(52  :  "  We  have  deemed  it  expe- 
*'  dient  to  refer  to  these  authorities,  as  we  have  reason  to 
*'  believe  that  a  notion  has  been  entertained  in  the  profes- 
**8ion,   since   the  decision   of   Cambridge  v.  Anderton^ 

•*that 
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186S.  **  that  wherever  a  ship  insured  becomes  ionavigable  ind 
— — — '  **  cannot  be  prudently  repaired,  the  assured  may  recover 
ofcSitif  '*  for  a  total  loss  without  notice  of  abandonment.*"  Then, 
Sttust.  referring  to  recent  cases  in  the  House  of  Lords,  he  continuei 
to  say  9  that  this  doctrine  met  with  no  countenance  from 
Lord  Chancellor  Cottenhamj  who  said,  ^^In  all  cases  iu 
**  which  the  subject  is  not  actually  annihilated,  the  assured 
<'  is  entitled  to  claim,  and  claiming  as  upon  a  total  losa, 
**  muU  give  up  to  the  undervyrUers  all  the  remains  of  the 
«  property  recovered,  together  with  all  benefit  and  adrso* 
«« tage  belonging  or  incident  to  it."  Lord  Campbell  con- 
cludes the  part  of  the  judgment  which  relates  to  this 
point  in  tUese  words :  ^'  There  is  reason  to  apprehend  that 
''great  frauds  are  committed  in  distant  parts  under  pre- 
''tencethat  ships  insured  have  received  an  injury  which 
''renders  it  imprudent  to  repair  them;  and  such  frauds 
"  would  be  much  facilitated,  if  the  owners  were  not 
"  required  to  make  any  communication  to  the  insurer  till 
"  they  come  upon  him  peremptorily  to  demand  payment 
"  of  the  full  sum  subscribed  in  the  policy." 

Applying  the  principles  laid  down  in  this  case,  it  seems 
to  us  impossible  to  say  that  the  ship  which  was  the  sub- 
ject of  insurance  iu  this  case,  had  become  from  the  iDJury 
she  had  received  by  striking  on  the  reef,  a  mere  wreck  or 
congei'ies  of  plaiika^  when  we  find  her  sailing  about  the 
ocean  for  fifteen  days  after  the  accident,  and  when  in  the 
harbor  of  Havana ^  still  retaining  the  character  of  a  ship, 
and  there  holding  her  cargo  and  crew,  without  immediate 
risk  or  damage.  Had  notice  of  abandonment  been  giveoi  a 
question  whether  the  circumstances  warranted  an  abandon- 
ment might  have  arisen,  on  which  it  is  not  for  us  to  express 
any  opinion ;  but  it  seems  to  us,  the  evidence  certainly 
did  not  prove  an  actual  total  loss,  and  so  the  jury  should 
have  been  directed.  Inasmuch  as  this  appeared  in  the 
plaintiff's  own  evidence,  the  want  of  notice  of  abandon- 
ment would  be  ground  of  nonsuit,  unless,  as  contended  by 
Mr.  Palmer y  the  defendant  would  at  all  events  be  liable 
for  a  partial  loss.  If  so  liable,  it  would  seem  clear  that 
the  plaintiff  might  recover  for  such  partial  loss,  tlkougfa  by 

his 
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)claration  he  claimed  for  a  total  loss.  Gardiner  v.      1862. 

fdofe   (a);    Benson  v.    Chapman   (6).     It    seems 

lit,   under  the  eyidence  given  at  the  trial,  to  see     Mffoihm 

the  jury   could   have  made  any  adjustment  so  as    Sttmsst. 

;imate  the  amount  for  which  the  defendant  would 

ible  for  a  partial   loss.      As   no  repairs  were  put 

I  vessel,  there  is  an  absence  of  that  by  which  ordi- 

such  liability  is  ascertained ;  and  if  it  be  said  that 
h  case  the  amount  is  to  be  ascertained  by  the  esti- 
>f  surveyors,  there  was  no  evidence  of  such  estimate, 
rue,  that  as  evidence  of  the  preliminary  proof,  a  copy 
ed  by  the  British  Consul  at  Havana  j  of  what  pur- 
1  to  be  a  report  of  survey  by  two  persons  as  to  the  "^ 

se  of  repairs  at  Havana^  was  read  at  the  trial ;  but  .; 

not  be  contended  that  this  document  would  be  any 
ice  by  which  the  liability  of  the  defendant  for  a 
1  loss  could  be  estimated.  Had  the  case  gone  to  the 
with  directions  that  the  defendant  was  only  liable 
)artial  loss,  it  would  have  been  very  similar  to  the 
f  Tanner  v,  Bennett  (c),  where,  on  the  jury  finding 
he  plaintiff  had  sustained  a  partial  loss,  but  to  what 
:  there  was  no  evidence,  Lord  C.  J.  Abbott  directed 
iict  for  the  plaintiff  with  nominal  damages.      The 

statement  of  Captain  Outhouse^  that  it  would  have^ 
6,000  to  repair  at  Havana,  could  hardly  be  evidence 
is  purpose  :  he  probably  took  that  amount  from  what 
ird  from  the  surveyors,  or  saw  in  their  report. 

think,  therefore,  that  the  rule  for  a  new  trial  should 
de  absolute,  unless  the  plaintiff  consents  to  have  the 
jes  reduced  to  l5.,  or  both  parties  can  agree  to  refer 
timate  of  liability  on  a  partial  loss,  to  some  pei*son 
Ijustment  {d), 

1  W.  Bkt.  108.  (6)  8  C.  B.  95d.  (c)  By.  db  Moo.  182. 

I  MiUidge  \,  Stymest  (EasL  T.  1866),  the  plaintiff  claimed  for  a  con- 
e  total  loss,  but  the  evidence  shewed  a  partial  loss  only,  the  vessel 
jeen  repaired  and  sailed  again.  No  evidence  having  been  given  of  the 
of  the  repairs,  the  plaintiff  was  nonnuited; — Held,  that  the  nonsuit 
9Dg,  and  that  the  plaintiff  was  entitled  to  nominal  damages  at  all 

constructive  total  loss,  and  notice  of  abandonment,  see  Kemp  v. 
jr,  L.  R,  1  Q.  B.  620 ;  Farnwgrth  v.  Byde,  L.  B.  8  C.  P.  201 ;  Brotoning 
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1862. 

Wood 

offainat 

Sttmkst. 


V.  Pravineiol  Bi9uranee  Company  of  Canada^  L.  B.bP.  C  96i;  Rankin 
y. PoUer,  L.  B.6ff.L.9S;  Meper  v.  BmlU,  L.  B,  1  C.  P.  Div.  868;  (J^LMry 
V.  StymeMty  Siev.  Dig,  381.  As  to  the  master'g  nuthoiity  to  8ell,— Auttralatim 
SUam  Navigation  Company  y.  Money  L.  i?.  4  P.  C  222;  O&bequid  Marine 
In9%raneB  Oompany  y.  BarUayx,  L.  R,  6  P.  C.  819. 


McGIVERN  against  STYMEST. 

Ayesselsaiied  fT^HIS  was  ail  action  Oil  a  policy  of  insQrance  on  the 

flrom  J^hieldSf    I  »^        ^ 

bound  for        JL    bark  **-4Zma,"  brought  to  recover  for  general  average 

JZAMie/jteiid;  contribution.     The  declaration  set  out  a  policy  made  at 

^enoe?fa^  /S!^.  John^  to  insure  the  vessel  from  the  29th  AugutA^  1859. 

thS'Sig?^M  til'  the  29th  February,  1860,  with  the  usual  provisions  as 

ih??eii^waf^^  the  liability  of  the  underwriters.     It  then  averred  that 

obilg«d  to  put  after  the  commencement  of  the  risk,  and  while  the  vessel 
into  Cot0^  for 

repairi.  On  was  on  a  voyaffe  from  South  Shidds  to  Providence,  Bkode 
her  arriyal  at 

Provid§nce,h Island,  with  a  cargo  of  coals  and  other  goods,  to  wit,  on 
Sge  wai^ade  the  22d  September,  1859,  she  was  greatly  damaged  by  a 
ing  the  ¥«»e8  Storm,  and  was  obliged  to  throw  overboard  a  portion  of  her 
Mnoe  oSr^  cargo,  and  to  put  into  Cotoes  to  repair  her  damages ;  that 
CoweJ-  Held  ^^^^  being  repaired  she  sailed  again  on  the  voj'age  to 
that  the  role  Providence,  and  was  again  damaged  by  a  storm,  aud 
erage  preyaii- obliged,  for  the  safety  of  the  vessel,  to  throw  overboard 
Mand,  and  another  portion  of  her  cargo,  and  to  put  into  Queensloicn 
Ushniie.wM  i"  Ireland  to  i-epair/>and  to  enable  her  to  proceed  on  her 
So^gtfS'e^'*'  voyage.  It  then  alleged  that  the  plaintiff  became  liable  to 
SadTaTa*  P^X  *"^  ^^^  P^^  *  proportionate  part  of  the  value  of  the 
British  port  goods  thrown  overboard,  and  thereby  sustained  a  general 
average  loss  amounting  to  a  largo  sum.  There  were  also 
counts  for  money  paid,  and  for  interest. 
Plea,  non-^uaumpsit. 

At  the  trial  before  Ritchie,  J.,  at  the  last  St.  «7bAn  cir- 
cuit, it  appeared  that  the  vessel  sailed  from  Skidds  on  » 
voyage  to  Providence,  Rhode  Island,  and  met  with  a  rio- 
lent  storm  by  which  she  was  so  much  damaged  that  she 
was  obliged  to  put  into  Cowes  in  the  Isle  of  Wight  to  refit; 
that  after  being  repaired  there,  she  sailed  for  Providtnv^^ 

and 
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ms  again  compelled  by  stress  of  weather  to  put  into      18G2. 

istown.     Cousiderable  expenses  were  incurred  both    

owes   and    Queenstmcn,    in   putting  the  vessel  in   a     against 

T  condition  to  complete  her  voyage  to  Providence,    Stymrst. 

5  was  a  jettison  of  part  of  her  cargo  before  she  put 

Coioesy  and  a  further  jettison  before  she  put   into 

istown.     She  delivered  the  remainder  of  her  cargo 

mndence^  where  an  adjustment  of  the  general  average 

Dade  up  according  to  the  rule  pre/ailing  at  that  port, 

y  which  the  wages  and  maintenance  of  the  crew  are 

nl  average  charges. 

B  learned  Judge  directe<l   the  jury  that  the  adjust- 

of  the  general  average  should  be  made  at  Providence^ 

lort  of  discharge,  and  according  to  the  rule  which 

iletl  there.     The  jury  found  a  verdict  for  the  plain- 

r  $4,656,  which  included  the  wages  and  maintenance 

\  crew  while  the  vessel  was  at  Cowen, 

Hilary  term  last,  C.  W.  Weldon  obtained  a  rule 
For  a  new  trial,  on  the  ground  of  misdirection,  and 
the  damages  were  excessive. 

R.  Thomson  and  Savary  shewed  cause.  The  case 
icer  v.  Whitmore  (a),  which  decided  that  the  wages 
rovisions  of  the  crow,  in  a  port  where  the  vessel  was 
elled  to  go  for  safety  and  to  repair  damages  ocea- 
1  by  a  storm,  were  not  the  subject  of  general  average, 
J  upon  the  ground  that  there  was  no  evidence  of  any 

at  the  port  of  discharge  to  treat  expenses  of  that 
iption  as  general  aveniire  charges.  That  case  has 
ijverruled  by  jSimonds  v.  Whit*^  (6),  which  decides 
I  general  average  los*s  is  to  Ik)  calculated  according 
!  law  of  the  port  of  discharge.  2  ArTiould  Ins.  903, 
foreign  adjustment  is  conclusive  upon  all  parties, 
h  it  may  be  diiferent  frinn  what  our  own  law  would 
nade.  Dar/leish  v.  Davidson  (c) .  This  is  stated  to  be 
tttled  law,  in  all  the  books  upon  the  subject  of  insur- 
2  Arnotdd,  943  ;  2  PhilL  In»^  §   1413  ;  2  Par*. 

X.  43 ;  3  KetiCs  Com.  337.  A  part  of  the  cargo 
1  aise,  having  been  sacrificed  for  the  preservation  of 

i  If.  <e  S,  141.  {b)  3  Z7.  ift  C,  805.  (e)  bD.d  R^.  6. 

the 
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1862.  the  ship  and  the  rest  of  the  cargo,  the  claim  for  general 
average  centribntion  is  complete.  HaUM  r.  Wigram  (a) . 
There  is  no  hardship  in  the  rule  now  oontended  for ;  but 
if  parties  wish,  they  can  provide  against  it  in  their  oon* 
tract.  In  8imond$  v.  WhUe^  Lord  Tenierden  says,  that 
by  assenting  to  general  average  as  a  maritime  usage,  the 
parties  must  be  taken  to  assent  to  its  adjustment  at  the 
usual  and  proper  place,  according  to  the  usage  and  bw 
of  the  place. 

V.  W,  WeMofif  dorUra.  The  authorities  have  made  a 
distinction  between  a  loss  by  jettison,  and  a  loss  by  expen- 
diture. 2  Am.  Ins.  876,  903,  933.  The  case  of  JP&wer 
v.  Whitmore  is  not  overruled  by  Simonds  v.  White;  and 
in  DeVaux  v.  Salvador  (A),  it  was  held  that  the  wages 
and  provisions  of  the  crew  during  the  time  the  vessel  was 
detained  in  repairing  damage  done  by  perils  of  the  seas, 
were  not  the  subject  of  a  general  average  claim  against 
the  underwriters.  If  the  port  of  destination  is  the  place 
of  adjustment,  where  is  the  adjustment  to  be  made  in  a 
case  where  the  ship  has  foundered?  This  shews  that  the 
law  of  the  country  where  the  contract  was  made,  ought  to 
govern ;  and  that  was  so  decided  in  P^noer  v.  WkUmore 
(o).  Admitting  that  the  plaintiff,  as  owner  of  the  vessel, 
maybe  bound  to  contribute  to  the  general  aven^  accord- 
ding  to  the  law  of  Rhode  Island^  it  does  not  follow  that 
the  underwriters  are  also  bound  by  that  mle. 

Our.  ado.  vuli. 

Cabtbb,  C.  J. ,  now  delivered  the  judgment  of  the  Cooft. 
Having,  before  granting  the  rule  nisi',  eonaidered  the 
objections  made  to  the  yerdict,  and  ecyme  to  tiie  eondnsioii 
that  tibwe  was  only  one  on  wfai<di  saiBdent  donbt  aross 
as  to  the  proprlefy  of  the  adjustment,  namelj,  m  the 
allowance  of  seiamen*s  wages  and  maintenanee  as  a  geneial 
average  dnrge,  we  shall  confine  ourselves  to  that  pofait* 

The  propriety  of  this  allowance  omat,  in  omr  opinioB, 
depend  npen  Hie  point,  whether  tiie  rule  prs^faUing  at  Ihs 
pott  of  destination,  namely,  Ihwidmoep  BMk  Mmd^  in 

(•)saj.asa.  miA.4tM.af.         M4Jt4it.iit 

.  tilt 
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tetWIfld  iSStafei  of  America,  which,  in  common  with  other      1862. 
Stitm  of  tiie  UnioD,  sod  other  foreign  conntries,  makes  the 


wages  and  maintenanoe  of  the  crew  a  general  average     agaiwu 
chaige ;  or  the  mle  in  England,  by  which  such  charge  is 
dearly  excluded    from    a  general   average  adjustment, 
5iioaid  be  adopted  in  making  this  adjustment. 

The  insoranoe  in  this  case  was  effected  by  a  time  policy, 
for  a  period  commencing  29th  August,  1859,  and  ending 
29th February,  1860,  with  this  addition,  ''That  if  the  ship 
**  be  at  sea  at  the  expiration  of  the  policy,  the  risk  to  be 
**  in  force  until  arrival  at  i>ort  of  destination,  on  notice 
«« being  given  to  the  broker,  and  paying  pro  rata  pre- 
''  minm :  each  month  entered  upon,  to  count  a  full  month." 
Certain  ports  are  specified  to  which  the  ship  is  not  to  go 
it  all ;  and  others,  to  which  she  is  not  to  go  at  particular 
tines  of  the  year,  without  forfeiture  of  the  policy.  All 
other  ports  are  open  to  her.  One  rule  of  law  or  usage 
existing  in  one  place  to  which  the  ship  was  at  liberty  to 
go,  and  another  rule  or  usage  in  another  place,  equally 
open  to  her ;  and  we  must  presume  that  both  the  under- 
writers and  the  assured  take  into  consideration,  and  make 
their  contract  with  reference  to  this  circumstance ;  and  if 
the  port  of  destination  is  a  foreign  port,  at  which  sea- 
men's wages  and  maintenance  are  a  general  average  charge, 
tod  the  port  of  destination  is  the  proper  place  at  which 
the  adjustment  is  to  be  made,  and  not  the  place  where  the 
cootract  is  niade,  or  the  expenses  incurred ;  then  it  seems 
clear  upon  the  authority  of  Bimond^  v.  White  (a),  that 
the  law  of  the  place  where  the  adjustment  is  to  be  made, 
shoald  govern,  and  the  respective  liabilities  of  ship,  freight, 
tod  cargo  be  according  to  that  law. 

The  diip  **  Alma^  sailed  from  Shidds,  in  England,  bonnd 
for  iVovjkenos,  Rhode  Island ;  and  was  compelled  to  put 
iato  Cawe9,  in  the  Jsfe  of  Wight,  to  refit  in  order  to 
proeeeote  the  voyage,  -*  there  having  been  a  jettison  of 
pot  of  the  cargo,  before  putting  into  Oowea.  She  wiis 
«SiiB  oompelled  to  put  into  Cork;  and  at  both  places, 
Cot0flt  and  Cork,  oonsiderable  charges  were  incarred ;  and 

oetwMn 
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1862.      between  C(yi'k  aud  Providence  there  was  a  further  jettison. 

The  ship,  however,  did  arrive  at  Providence j  aud  deliver 

agmmt  ^^^  remainder  of  the  cargo ;  and  evidence  was  given  of  an 
Stymest.  adjustment  of  the  general  average,  made  up  according  to 
the  rule  there,  upon  which  the  verdict  of  the  jury  lias 
proceeded. 

It  WHS  urged  by  the  defendant's  counsel,  that  the  case 
of  Power  V.  Whitmore  (a)  governed  the  case  before  us, 
and  was  not  overruled  by  Simondsv.  Wliite;  and  further, 
that  although  the  plaintiff,  as  owner  of  the  ship  and  freight, 
was  bound  to  contribute  to  the  general  average  according 
to  the  rule  in  Providence^  he  was  not  entitled  to  recover 
from  the  underwriters  according  to  that  rule. 

We  cannot  accede  to  either  of  these  propositions :  but 
think  the  damages  have  been  properly  assessed.  If  the 
underwriters  are  dissatisfied  with  the  principle  on  which  we 
proceed,  they  have,  as  regards  futiire  transactions,. the 
remedy  in  their  own  hands :  they  may  declare  on  the  face 
of  their  policies,  that,  in  all  cases  of  general  average  con- 
tribution, the  English  rule  is  to  govern  the  adjustment, 
wherever  the  port  of  destination  may  be  situated.  If  they 
question  the  correctness  of  our  decision,  they  have  it  in 
their  power  to  apply  for  an  appeal,  which  the  Court  will 
be  ready  to  entertaiu  and  allow,  on  proper  conditions. 

The  rule  must  be  discharged,  and  we  think  the  plaintiff 
is  entitled  to  iuterest  on  the  verdict,  under  the  lato  Act  of 
Assembly  (6). 

(a)  AM.^S.  141.  (6>  See  C»Mt.  StaL  c.  87,  i  1)0. 
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THE  QUEEN  against  EVELETH. 

e  following  judgment  was  unavoidably  omitted  in  its  proper  place,  — 
page  208.] 

TCHiE,  J.  I  incline  to  agree  with  the  learned  Chief- 
ice,  that  it  is  within  the  power  of  the  Court  to  make 
>rder  for  restitution,  and  that  the  statute  is  not  obli- 
ry,  but  leaves  the  matter  discretionary.  As  the  Chief- 
ice  says  he  would  hesitate  to  make  the  order  in  a  case 
the  pre«5ent ;  and  both  Mr.  Justice  iV.  Parker  and  Mr. 
ice^jR.  Parker  think  the  order  should  not  be  made, 
18  I  differ  from  Mr.  Justice  Wihnot  (who  alone  thinks 
order  should  be  made)  on  an  important  principle 
Ived  in  his  decision,  and  think  that  the  language  of 
statute,  by  a  fair  construction,  —  grammatical  and 
,  —  can  only  apply  to  stolen  property,  or  property 
lulently  taken,  or  received  knowing  it  to  have  been 
n ;  and  that  to  apply  the  statute  to  property  other- 
obtained,  would  be  to  change  the  possession  by  a 
nary  process  antagonistic  to  the  ordinary  principles 
w ;  and  in  fact,  thereby  allow  a  party,  on  pretence  or 
minal  appropriation,  by  an  improper  criminal  proceed- 
to  obtain  possession  of  the  property ;  I  feel  I  ought 
under  such  circumstances,  to  exercise  any  discretion 
is  matter,  but  leave  the  parties  to  their  civil  remedies. 


1862. 

Thb  QuEior 
against 

EVBLRTM. 
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CASES  1862. 

ARGUED  AND  DETERMINED 

IN   THE 

'REME  COURT  OF  NEW  BRUNSWICK 

IN 

TRINITY    TERM, 

IE  TWENTY-FIFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


DESBRISAY   against   McPHELIM.  nth  June. 

lESPASS  for  taking  a  quantity  of  logs,  tried  before  ^^  JJ^Sf^ia 

Carter,  C.  J.,  at  the  last  Kent  circuit.     The  defen-po^ses^ioii, 
'  '  has  without 

as  Sheriff  of  Keat^  had  seized  and  sold  the  logs  under  tleiivery,  no 

.  property  in 

ecutit)!!  against  one  liobicheaii.     The  plaintiff  claimed  foufs  cut  upon 

riucipal  part  of  the  logs  as  having  been  cut  for  him  the  mortgagor 

obicheau,  on  Crown  laud,  upon  which  he  (plaintiff)  ^reenTe^nt by 

L  license  to  cut,  but  there  was  no  evidence  to  shew^^receiver^* 

uiy  of  the  logs  had  been  cut  within  the  bounds  of  the  ^g!^^^"^"™^ 

jc.     He  claimed  the  remainder  of  the  loiis  as  haviuojf''^*™^®™**^*" 

'^  gagee,  on  de- 

cut  for  him  by  Eoblcheau,  on  land  mortgaged  to  him  livery  of  the 

logs, 
titiff)  by  Rahicheau;  but  it  appeared  ihfii  Robicheau 

iut  them  under  an  agreement  by  which  the  plaintiff 

to  allow  him  205.  per  thousand  when  delivered,  and 

had  not  been  any  delivery.  The  learned  Chief- 
ce  directed  a  verdict  for  the  defendant,  on  the  grounds, 
there  was  no  evidence  that  any  of  the  logs  were  cut 
a  the  bounds  of  the  plaintifl's  license,  and  as  to  those 
n  the  land  of  w  hich  the  plaintiff  was  mortgagee,  that 
le  agreement  they  were  the  property  of  Robicheau 

they  were  delivered.     The  jury,  however,  found  a 

Terdict 
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1862.      verdict  for  the  plaintiff  for  £19.     A  ru4e  nm  for  a  new 
'  trial  having  been  panted  in  Hilary  term  last ; 

against  Johnson^  Q.  C,  shewed  cause  in  JSasfer  term  last. 
jfcPHELiM.  The  plaintiff  had  an  absolute  property  in  that  portion 
of  the  logs,  cut  on  the  land  of  which  he  was  the  mort- 
gagee in  fee.  The  agreement  that  he  should  give  Bdi" 
cheau  20s.  per  thousand  feet  for  the  logs  when  delivered, 
did  not  divest  his  property  in  them.  The  properly 
remained  in  the  plaintiff,  and  was  not  affected  by  his 
employing  Robiche.au  to  cut  them  for  him.  The  freehold 
of  the  land  on  which  the  logs  were  cut  was  in  the  plaintiff, 
and  the  property  in  the  logs  remained  in  him,  unless 
divested  b}  an  express  license  or  agreement.  The  agree- 
ment to  pay  Robicheau  for  cutting  and  hauling  the  log* 
could  not  alter  the  property. 

A.  L.  Palmer^  contra.  There  was  no  property  in  the 
logs  cut  under  the  license,  until  delivery.  Kerry.  ConneJl 
{a);  Coombesv.  Uatheioay  (b).  [Per  Curiam,  You  need 
not  argue  that  point ;  there  is  no  evidence  that  one  stick 
of  the  lumber  was  cut  within  the  bounds  of  the  license.] 
The  plaintiff  never  intended  to  exercise  his  right,  as 
mortgagee.  He  agreed  to  buy  the  logs  from  Robicheau. 
at  a  fixed  price.  The  language  of  the  agreement  shews 
he  did  not  intend  to  employ  RobickeaUy  merely  as  his 
servant  to  cut  them.  There  is  nothing  upon  which  the 
verdict  can  be  sustained.  The  property  in  the  logs  was 
in  Robicheau,  until  delivered.     Jarvis  v.  Edgett  (c). 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trespass,  brought  against  the  defen- 
dant, the  Sheriff  of  the  County  of  Kent,  for  seizing  and  con- 
verting logs,  which  the  plaintiff  claims  as  his  property, 
and  which  the  defendant  had  levied  on,  aud  sold,  under  a 
fieri  facias  against  one  Robicheau,  in  whose  possession 
they  were  found. 

As  to  all  the  logSi  excepting  thirty-three,  the  plaintiff 
daitned  prope!rty  in  them,  as  having  been  cut  by  Robicheau, 

(«)  Btrt.  R.  isa.  {jb)  8  JErerr,602.  (0)  1  AOmh SS. 

on 
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own  land,  upon  which  the  plaintiff  claimed  to  have  a      1862. 
le  from  the  Crown  to  cut :  but  there  was  no  sufficient    

Drsbrisat* 
of  their  having  been  cut  within  the  bounds  of  the      against 

;e.  The  question  then  is  confined  to  the  thirty-three  McPhelim. 
which  were  proved  to  have  been  cut,  and  carried  off 
id,  before  that  time  mortgaged  in  fee  by  Roblcheau  to 
laintiff ;  and  the  plaintiff  contends,  that,  although  ho 
lot  a  mortgagee  in  possession,  and  could  not  there- 
bring  trespass  qnare  dausum  fregit^  he  was  still 
ed  to  maintain  trespass  de  bonis  asportatis^  under  the 
»rity  of  Jarvis  V.  Edgelt  (a);  and  eo  he  probably 
t  have  d(me,  if  the  trees  had  been  cut  and  carried  off 
^remises  without  his  consent,  the  legal  title  to  the 
being  vested  in  him,  under  the  mortgage  in  fee,  duly 
nvledged  and  recorded.  The  Supreme  Court  of  the 
of  Maine  have  decided,  in  a  case  reported  in  2  Green- 
SSI^  that  a  mortgagee  in  fee  had  this  right  against  the 
^agor ;  and  it  is  reasonable  enough  that  the  mortgagor 
d  not  be  allowed  to  reduce  the  value  of  the  security, 
>ut  the  consent  of  the  mortgagee, 
the  case  before  us,  however,  there  is  no  pretence 
the  mortgagor,  Rohicheau^  committed  any  trespass. 
ut  and  carried  away  the  trees,  under  an  agreement 
the  plaintiff,  and  they  were  evidently  to  be  considered 
roperty  of  Roblcheau,  and  at  his  risk,  until  delivered 
e  plaintiff,  at  a  i)rice  agreed  upon  between  them. 
;  is  nothing  to  shew,  that  they  are  to  bo  considered 
s  plaintiff's  property  under  his  mortgage,  and  taken 
m  in  reduction  of  the  mortgage  debt;  until  delivered 
^bicheau.  It  might,  indeed,  have  happened  incident- 
that  the  mortgage  debt  would  be  reduced  by  the 
of  the  logs,  if  duly  delivered;  but  could  they  be 
lered  a  payment  to  the  plaintiff,  or  placed  at  his  risk, 
ider  his  control,  until  delivered?  We  think  not; 
at  they  were  liable  to  be  seized  under  the  execution 
;t  Robichemi, 
Jer  these  circumstances,  we  are  of  opinion  that  the 

(a)  1  Allen,  66. 

plaintiff 
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1862.      plaintiff  was  not  entitled  to  recover,  and  the  rule  for  a 

new  trial  must  be  made  absolute  (a) . 

Dksbrisay  ^    ^ 

against  ^^^  r^y^^  verdict  in  this  case  being  perverse ;  according  to  the  present  practice* 

McPhelim.  a  new  trial  would  be  granted  without  any  discunsion  as  to  the  merits  of  ihf 

ca«e,  or  the  propriety  of  tho  ruling.  Wood  v.  Cox,  17  C  B.  280;  Allison  v. 

Hobinson,  2  Han,  4S3.    See  also,  Doe  dem,  Moffat  v.   Thompson  {Mich  T. 

1877),  4  Pugs,  —  Reporter. 


GRAIIA:\I   against   GREEN   and    Axother. 
Tiic  owner  of  fT^RESPASS   for  breaking  and  entering  the  plaintiff's 

goods,  which       1  ^  1  !• 

have  been        JL     bam.  With  a  count  for  taking  away  oxen,  and  for  an 

tMken^byan-    assault.     Plea,  not  guilty,  with  a  notice  of  justification. 

enter'up*on  his  that  a  pair  of  0X611  belonging  to  the  defendant  Gh-efn  wore 

thepur^p(»se^^^  "*    ^^^^    plaintiff's  barn;    that   he  refused  to 

thenr"and  if  ^^^cliver  thcin  lip,  wherefore  the  defendant  Green,  and  the 

he  refu>e  to     other  defendant  as  his  servant,  broke  and  entered  the  ham 

give  thorn  up, 

theowper      und  took  awav  the  oxen.     And,  to  the  count  for  assault. 

mayJU^tlfy 

breaking  open  i?c>«  assavlt  demesne . 

gptposstsMon  At  the  trial  before  Carter,  C  J.,  at  the  last  /iVn/ cir- 
unneccssarv  cuit,  it  appeared  that  the  plaintiff  claimed  a  pair  of  oxen, 
vmience  being  ^jj^j^j.  ^  purchase  at  Sheriff's  sale  under  an  execution 
th^erhrw^urj^?^^'"'*^  ^^^  ^^^^^'^^'^  ^^^^  that  the  defendant  Gr^en  also 
Jlj^^^^^°j"^j  claimed  them  as  his  property  under  a  previous  purchase 

committed  a  from  Wocils;  that  Green  had  possession  of  tho  oxen,  and 
breach  of  the 

peace  in  get-  that  the  plaintiff  forcibly  took  them  from  him,  drove  them 
sion  of  h^Ts''  home,  and  locked  them  up  in  his  barn  ;  that  on  the  follow- 
propertv,  ^^^^^^  Green  and  the  other  defendant  went  to  the  plaintiff's, 
when  Green  demanded  the  oxen,  and  the  plaintiff  refused 
to  give  them  up ;  that  they  quarreled  and  fought  in  the 
barn  for  some  minutes,  and  then  the  plaintiff  went  to  his 
house,  and  G^reenalso  left  the  barn,  and  a  short  time  after- 
wards broke  some  of  the  boards  off  the  barn  with  an  axe. 
and  took  away  the  oxen.  The  evidence  tended  to  prove 
that  tho  oxen  belonged  to  Greeny  and  it  was  doubtful 
whether  the  Sheriff  had  sold  them  under  the  execution. 

It 
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Jt  was  agreed  that  a  verdict  should  be  entered  for  the 
plaintiff,  on  the  first  count  of  the  declaration,  for  £5  dam- 
ages, subject  to  leave  to  enter  a  verdict  for  the  defendants, 
if  the  Court  should  think  they  were  justified  in  breaking 
the  hai'n  to  get  the  wittle  (which,  it  was  admitted,  belonged 
to  Green),  he  not  being  able  otherwise  to  obtain  immediate 
possession  of  them.  On  the  other  counts,  the  verdict  was 
entered  for  the  defendants. 

In  Hilary  term  last,  A.  L.   Palmer  obtained  a  rule 
nhi  to  enter  a  verdict  for  the  defendants. 

Jo/nison^  Q.  C,  shewed  cause  in  Hilary  term  last.  If 
Green  went  on  the  plaintiff's  land,  with  the  intention  of  com- 
mitting a  breach  of  the  peace,  he  was  not  justified  in  break- 
ing open  the  barn,  even  though  the  oxen  were  his  property. 
He  knew  that  he  would  be  resisted,  before  he  went  there ; 
and  therefore  he  was  a  trespasser  ah  initio.  A  man  has  a 
right  to  retake  his  property  if  ho  can  do  so  without  force, 
iind  without  committing  a  breach  of  the  peace,  but  not 
otherwise ;  for,  if  he  is  obliged  to  use  force,  he  becomes 
a  wrongdoer.  Blachstone  says,  (a)  that  the  natural  right 
of  recaption  of  property'  should  never  be  exerted,  when 
^uch  exertion  must  occasion  strife  and  bodily  contention, 
or  endanger  the  peace  of  society.  And  he  adds,  "  If  my 
*'  horse  is  taken  away,  and  I  find  him  in  a  common,  a  fair, 
**or  a  public  inn,  I  may  lawfully  seize  him  to  my  own 
**  use ;  but  I  cannot  justify  brealdng  open  a  private  stable, 
**or  entering  on  the  grounds  of  a  third  person  to  take 
'*him,  unless  he  be  feloniously  stolen;  but  must  have 
"recourse  to  an  action  at  law,"  [Ritchie,  J.,  referred 
to  TTeW  V.  Beavan  (6).] 

A.  L.  Palmer^  contra.  It  having  been  admitted  that 
the  oxen  belonged  to  Green,  the  only  question  is  whether 
he  had  a  right  to  take  them  in  the  way  he  did,  it  being 
admitted  that  no  unnecessary  force  was  used.  All  the 
old  authorities  agree  that  when  a  party  takes  the  goods 
of  another,  and  places  them  on  his  own  land,  the  owner 
of  the  goods  may  justify  an  entry  into  the  land  to  take 
his  goods.      Vin.  Abr.    '*  Trespass  (/.  a)  pL  9;  2  JRoll. 

(a)  3  Com.  4.  (6)  6  IT.  <£  G.  10(>6. 

Abr. 


1862. 
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1862.     Abr.  565.     The  same  doctrine  is  found  in  recent  cases. 

"  Patrick  v.  Coltrick  (a).   Anthony  v.  Haneys  (6),  is  dis- 

against     tinguishable,  because  it  did  not  appear  by  the  plea  there, 

Grkkn.     iiQ^v  the  defendant's  goods  got  on  the  plaintilTs  land.     In 

this  case,  the  plaintiff  wrongfully   took   the   defendant's 

property,  and  put  it  in  his  barn  :  the  entry  was  therefore 

justifiable. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  only  question  we  have  to  determine  in  this  case  is, 
whether  the  defendants  were  justified,  under  the  evidence, 
in  breaking  open  the  plaintiff's  barn,  as  complained  of  in 
the  first  count  of  the  declaration.  It  is  admitted,  the 
cattle  which  were  the  original  matters  in  dispute  between 
the  parties  were  the  property  of  the  defendant  Green; 
that  they  had  been  taken  from  him  by  the  plaintiff,  were 
locked  up  in  the  plaintiff's  barn,  and  that  the  plaintiff  had 
positively  refused  to  deliver  them  back  to  Green.  Did 
the  question  turn  altogether  upon  the  original  entry  of  the 
defendants  on  the  plaintiff's  land,  but  for  a  recent  case  to 
which  we  shall  presently  allude,  there  might  be  somt 
doubt  as  to  the  justification ;  for  there  certainly  was  a 
breach  of  the  peace,  and  the  first  act  of  this  drama  could 
hardly  be*  described  as  quiet  and  peaceable.  That  contest, 
however,  had  completely  terminated ;  the  plaintiff  bad  left 
the  ground,  and  retired  to  his  house ;  the  defendant  Green, 
the  owner  of  the  cattle,  then  having  no  other  means  of 
recovering  his  cattle,  which  were  locked  up  in  the  plain- 
tiff's bam,  broke  down  a  few  of  the  boards  of  the  barn,  for 
the  purpose  of  releasing  the  cattle,  and  did  this  peaceably 
and  quietly,  using  no  more  force,  and  doing  no  more 
damage  than  was  necessary  under  the  circumstances,  for 
the  recovery  of  his  property ;  nor  was  any  breach  of  the 
peace  caused  by  this  proceeding. 

The  latest  case  on  the  point  is  one  in  the  Common  Pleas, 
June  1861,  that  of  Blades  v.  Higga^  reported  in  7  Jurid 

(a)  ZU.diW.  4S8.  (6)  8  Bing.  186. 
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S.  1289  (a),  where  the  true  principle  is  established 
?gard  to  goods,  as  it  already  had  been  done  in  regard 
nd,  in  Hatn.'eyv,  Brydges  (b),  that  although  the  owner 
g  force  to  repossess  himself,  may  be  responsible  to 
public,  if  a  breach  of  the  peace  is  committed,  he  is  not 
rcrable  to  the  wrongdoer.  Urle,  C.  J.,  in  delivering 
ment,  said :  '*  In  respect  of  laud  as  well  as  chattels, 
B  wrong  doers  have  argued  that  they  ought  to  be  allowed 

keep  what  they  are  wrongfully  holding,  tind  that  the 
rner  cannot  use  force  to  defend  his  property,  but  must 
ing  his  action,  lest  the  peace  should  be  endangered  if 
•ce  was  justified  ;  but  in  respect  of  land,  that  argument 
s  been  overruled,  in  Harvey  v.  Brydjes"  He  cou- 
ps thus :  "In  our  opinion,  all  that  is  so  said  of  the 
:ht  of  property  in  land,  applies,  in  principle,  to  the  right 
property  in  a  chattel.  If  the  owner  were  compelled  by 
iy  to  seek  redress  by  action,  for  a  violation  of  his  right 
property,  the  remedy  would  be  often  wort^e  than  the 
schief,  and  the  law  would  aggravate  the  mischief, 
itead  of  redressing  it." 

this  case,  we  think  the  justification  of  the  trespass 
jlained  of  in  the  first  count  was  fully  made  out,  and 
the  verdict  should  be  entered  for  the  defendants  on 
count. 

Rule  accordingly. 

Since  reported  in  10  C  B.,  N.  S.  718;  13  C,  B.,  N.  S.  844;  and  in  the 
of  Lords,  11  H.  Lords  C.  621.         (6)  14  M.  *r  W.  487. 


1862. 

Graham 

against 
Qbbek. 


REYNOLDS   against  AYRES. 

EPLEVIN  for  a  quantity  of  saw-logs.     Pleas  :  Ist,  ^Jevv'^'th?^ 

/  If^on  cepit,      2d,  Property  in  the  defendant.      3d,§iJe"ff™"8t 
^  *^       "^  do  some  act  to 

enable  him  to 
'  possession  of  the  property  to  the  purchaser,  such  as  marking  or  taking  posnessioa 
?oods,  or  separating  them  from  others :  he  cannot,  by  a  general  sale  of  all  the  debtor's 
pa$ts  the  tide  to  property  not  in  his  view,  and  on  which  he  has  made  no  actual  levy. 
vinga  license  from  the  Crown  to  cut  lumber,  agreed  with  B  that  he  should  go  upon  the 
nd  out,  and  deliver  the  lumber  to  ^  at  a  certain  place;  and  that  on  delivery,  A 
pay  him  20^.  per  M.  for  the  lumber;  and  he  also  agreed  to  furnish  B  with  supplies 
this  lumber.  Held,  that  until  delivery,  or  some  transfer  by  B  of  the  lumber  cut,  no 
ty  in  it  vested  in  A, 

Property 
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1862.      Property  in  John   W,  Weldon.     4th,  Property  in  Jarnes 

McPhelim. 

against  ^^  ^^^  ^^^^  before  Carter^  C.  J.,  at  the  last  Kent  cir- 
AYRE8.  cuit,  it  appeared  that  James  McPhelim  held  a  license  to 
cut  lumber  on  Crown  lands  in  the  County  of  Kent,  and 
in  the  autumn  of  1857  made  an  agreement  with  one 
Mcintosh,  by  which  the  latter  was  to  cut  logs  on  the  laud 
so  licensed  to  McPheliin^  and  deliver  them  to  him  the 
next  spring  at  the  booms  on  the  BucLouche  river;  aud 
McPhelim  was  to  furnish  him  with  supplies  to  get  the  luml)er, 
and  pay  him  20.s.  per  thousand  on  delivery.  McLifosI' 
cut  a  quantity  of  logs  on  the  licensed  land,  and  put  his 
own  mark  upon  them ;  but  they  were  not  driven  down  to 
the  boom  in  the  spring,  nor  was  any  delivery  of  them 
made  to  McPhelim.  In  Jaly^  1858,  a  fi.  fa.  executiou 
against  James  McPhelim,  aud  Peter  McPhelim,  at  the 
suit  of  John  W.  Weldon  was  delivered  to  the  Sheriif  of 
Kent,  under  which  he  made  a  levy  upon  some  personal 
and  real  property.  He  advertised  the  personal  property 
for  sale,  inter  alia,  a  quantity  of  spruce  logs,  which  he 
described,  as  "  All  the  logs  above  the  bridge,  in  the  Bin 
^''  Buctouche  river."  He  sold  all  McPhelim's  right  auJ 
interest  in  R,200  feet  of  logs,  more  or  less,  lying  in  Trou^ 
brook  :  these  were  the  logs  in  question.  The  Sheriff  had 
never  aeen  the  logs  at  the  time  he  advertised  or  sold  them, 
not  having  been  within  eight  or  nine  miles  of  them.  These 
.logs  were  purchased  by  Weldon,  the  executiou  creditor, 
under  whom  the  defendant  claimed.  The  plaintiff,  who 
represented  another  judgment  creditor  of  McPhelim,  and 
who  had  also  advanced  money  to  get  him  out  of  gaol,  claimed 
the  logs  under  a  delivery  from  Mcintosh,  by  direction  of 
McPhelim,  in  March,  1859.  There  had  been  no  settlement 
of  accounts  between  McPhelim  and  Mcintosh,  but  McPhe- 
Urn  claimed  that  Mcintosh  owed  him  a  considerable  euro 
forsupplies  ;  ^wAin  November,  1858,  he  assigned  to  the  plain- 
tiff all  debts  due  him  (including  McLUosh's  debt).  While 
McPhelim  was  in  gaol,  and  after  the  sale  of  the  logs  hv 
the  Sheriff,  he  gave  Mcintosh  a  receipt  in  full  for  his 
account,  and   Mcintosh   at  that  time  told   him  that  he 

(Mclnlosh) 
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[Mcintosh)  coald  give  him  a  pair  of  horses,  and  what  he      1862. 

could  make  out  of  the  Trout  brook  logs.     McPhelim  spoke    

of  the  logs  as  his  property  on  several  occasions,  and  said      agaiMt 
he  considered  them  his,  as  he  had  advanced  for  them.  Atrks^. 

The  Chief-Justice  directed  the  jury,  that  the  license  to 
McPhelim  would  not  alone  vest  in  him  any  property  in 
the  logs  cut  by  Mcintosh;  nor  would  the  agreement  with 
Mclniosh  give  McPhelim  any  such  property,  without 
delivery,  or  some  transfer  by  Mcintosh  of  the  property 
which  he  had  as  the  maker  of  the  logs.  Neither  did  the 
receipt  given  by  McPheli7n,  nor  what  took  place  at  that 
time,  vest  the  property  iu  McPhelim.  That  if  the  logs 
were  not  McPhelim's  property  at  the  time  of  the  Sheriff's 
?!ile,  no  right  in  them  passed  to  Weldon,  and  the  plea  of 
property  in  him  was  not  proved ;  and,  in  that  case,  the 
verdict  should  be  for  the  plaintiiT.    Verdict  for  the  plaintiff. 

In  Hilary  term  last,  D.  JS.  Kerr  obtained  a  rule  nisi 
tor  a  new  trial,  on  the  grounds  of  misdirection,  and  that  the 
verdict  was  against  law  and  evidence.  Kerr  v.  Connell 
(o):  Segee  v.  Perley  {b) ;  Sharp  v.  McKeen  (c);  and 
Brtckenridge  v.   Woolnei*  (d)  were  cited. 

A,  L.  Palmer  shewed  cause  in  Trinity  term  last.  The 
onus  of  proving  the  pleas  of  property  is  upon  the  defen- 
Junt.  Graham  Y.  Wetmore  (e).  All  the  cases  cited  on 
the  other  side  turn  upon  the  agreement.  Here,  the 
property  in  the  logs  was  not  to  pass  to  McPhelim  till 
delivery.  Wood  v.  Bell  (/).  In  Segexi  v.  Perley ^  the 
plaintiff's  mark  was  on  the  lumber,  and  it  was  pointed 
out  as  his  lumber,  by  the  person  who  cut  it.  In  this  case, 
Mcintosh  marked  the  logs  with  his  own  mark.  There  could 
1)0  no  pretence  of  property  in  McPhelim,  except  through 
the  license.  McPhelim  having  directed  Mcintosh  to  deliver 
the  logs  to  the  plaintiff,  is  estopped  from  denying  that 
Mcintosh  owned  them.  2d.  The  Sherift**s  sale  passed  no 
l^roperty  to  Weldon^  even  if  the  logs  were  McPhelim's 
property  at  the  time  the  execution  issued.  The  Sheriff 
had  never  levied  on  the  logs,  and  could  not  sell  until  he 

{a)Bert.E.ldS.  (6U  A'err,  489.  (c)  2  KerVy  62i. 

{d)  3  AUeny  808.  (e)  4  Allen,  373.  Cf)  oE.^B.  772. 

took 
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1862.      took  possession.     The  fact  of  the  execution  being  in  his 

bands  only  gave  him  a  lien,  which  be  could  enforce  by 

against     ^^^Y  ^^  ^"7  ^""®  before  the  execution  ran  out ;  but  if  he 

Atbrs.     did  not  levy  before  the  return  of  the  execution,  a  sale 

by  McPhelim  would  be  good,     The  right  of  the  Sheriff  to 

sell  arises  from  thq  levy.      Kavanagh  v.   Phelon  (a); 

Playfair  v.  Musgrove  (b). 

D.  jS.  Kejr^  contra,  1st,  There  was  no  evidence  to 
leave  to  the  jury  of  delivery  of  the  lumber  to  the  plaintiff. 
Whether  or  not  there  was  such  delivery  is  a  question  for 
the  jury.  Mcintosh  never  had  any  property  in  the  logs; 
they  were  McPhelim's  from  the  beginning,  as  the  licensee 
of  the  land  on  which  they  were  cut;  and  this  question,  too, 
should  have  been  left  to  the  jury,  rs  in  DesBrisay  v. 
Mooney  (c).  The  license  not  being  assignable  directly, 
could  not  be  assigned  indirectly.  Crane  v.  Hutchinson  (d). 
If  the  property  in  the  logs  was  not  in  Weldon  under  the 
Sheriflfs  sale,  it  was  in  McPhelim.  In  either  case  the 
defendant  was  entitled  to  recover. 

2d.  It  was  not  necessary  for  the  Sheriff  actually  to 
seize  and  mark  each  stick ;  ho  swore  to  a  general  levy, 
including  all  the  logs  in  the  County.  The  delivery  of  a 
writ  to  the  Sheriff  has  been  held  to  bind  land.  Doe  v. 
Willislon  (c).  [Carter,  C.  J.  Can  a  Sheriff  make  a 
levy  of  my  property  anywhere  in  the  County,  and  sell 
it?  In  that  case,  the  first  notice  I  would  receive  of  the 
levy  would  be  from  a  purchaser  claiming  the  property  as 
his.  Parker,  J.  According  to  your  contention,  a  Sheriff 
might  seize  property  in  a  house,  the  outer  door  being 
shut,  and  ho  remaining  outside.]  The  levy  was  sufficient 
in  this  case. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  plaintiff  having  proved  the  taking  of  the  logs  oat  of 
bis  possession,  by  the  defendants,  the  question  arose  as  to 
the  proof  of  property,  the  ontis  of  which  lay  on  the  defen- 

(a)  1  Kerr,  479.  (&)  U  M.  dt  W.  239.  («}  3  Afftift,  53. 

(d)  8  Kerry  464,  n.  (A.)  {ej  3  J^err^  459. 

dants. 
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.  The  defendants  only  claimed  property  as  derived 
,  or  connected  with,  that  of  Weldon.  We  may  at  once, 
fore,  proceed  to  consider  whether  any  property  was 
n  in  Wddon,  He  claims  property  as  the  vendee  of 
iheriflF  of  Kent^  at  a  sale  made  under  a  writ  of  fieri 
?  idsued  upon  a  judorment  recovered  by  him  in  this 
b  against  James  McPhelim.  The  main  question  at 
rial  was  whether  the  logs  belonged  to  McPhelim  or 
e  Mcintosh^  by  whom  they  were  cut  and  yarded  in 
roods ;  and  this,  to  say  the  least,  remains  a  doubt- 
ne.  But,  admitting  for  our  present  purpose,  that 
were  the  property  of  McPhelim^  and  bound  by  the 
jtion  delivered  to  the  Sheriff  to  be  executed,  and 
I  to  be  levied  on,  seized,  auJ  sold  by  the  Sheriff,  we 
,  on  full  consideration,  come  to  the  conclusion  that 
roperty  was  not  divested  from  the  defendant  McPhe- 
by  such  a  sale  as  was  made  in  this  case,  without  the 
Iff  doing  any  overt  act  to  seize  or  mark  the  logs,  or 
possession  of  them,  or  separate  or  secure  them  in  any 
It  does  not  appear  that  he  had  ever  gone  to  the 
where  they  were  lying,  or  had  it  in  his  power  to 
er  any  possession  when  he  made  the  sale.     We  can 

0  reason  or  authority  to  justify  or  enable  a  Sheriff, 
to  pass  the  property  in  chattels,  by  a  general  sale  of 
jefendant's  logs  or  other  goods,  in  his  bailiwick,  or  any 
of  his  bailiwick,  out  of  his  view  at  the  time,  and  of 

1  he  has  made  no  actual  levy  or  seizure.  If  he  could 
),  it  would  bo,  in  fuct,  devolving  the  duty  he  ought  him- 
o  perform,  on  his  vendee,  discharging  himself  from  the 
jnsibility  which  the  law  lays  on  him,  if  property  is 
1,  not  belonging  to  the  debtor,  and  giving  to  any  pur- 
sr  a  sort  of  roving  commission  to  search  for  and  seize 
erty  of  the  debtor,  after  the  sale,  which  the  Sheriff' 
id  have  seized  and  taken  before  the  sale,  and  upon 
ale  delivered  to  the  purchaser.  If  such  a  practice  as 
las  prevailed,  the  sooner  it  is  put  an  end  to  the  bet- 
is  quite  unwarranted,  and  susceptible  of  great  abuse. 

is  clearly  now  settled  by  various  cases  tliat,  though 
property  in  chattels  may  be  bound  by  the  execution , 

■o 


1862. 

Bbtnolds 
against 
Aters. 
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Bbtnoli>s 
against 
Atebs. 


SO  as  to  prevent  the  defendant  from  defeating  the  execu- 
tion by  a  sale,  except  in  market  ove^'t,  the  general  property 
remains  in  the  defendant,  until  actual  sale  by  the  Sheriff. 
The  Sheriflf,  it  is  true,  has  a  special  property,  which  he 
obtains  by  the  seizure.  It  is  his  duty,  on  receiving  a 
fieri  facias^  to  use  his  best  endeavours  to  levy  the  money 
upon  the  goods  and  chattels  of  the  defendant,  aud  for  that 
purpose  he  is  to  inquire  after  his  goods,  and  the  plaintiff 
may  inquire  and  search  if  he  can  find  any,  and  give  notice 
thereof  to  the  Sheriff,  who,  ex  officio^  is  to  take  and  sell 
them  (2  Shep.  Abr.  cited  Tom,  L.  Diet.  '*  Fieri  Facias''). 
*'  The  effect  of  a  seizure  under  afi.  fa.  is  to  give  the  Sheriff 
*'  only  a  special  property  in  the  goods  ;  the  general  property 
*'of  the  owner  is  not  divested."  Morlandw.  Pellatt{a), 
In  Colls  V.  Coutes  (6),  on  a  question  of  poundage; 
Coleridge^  J.,  said  "The  right  of  the  Sheriff  arises  from 
**hi8  executing;  there  is  no  execution  where  there  is  no 
*'levy,"  The  necessity  of  seizing  and  retaining  posses- 
sion, seems  recognized  in  several  cases,  amcmg  others. 
Ackland  v.  Paynter  (c);  Blades  v.  Arndale  {d);  Munk 
v.  Cass  (e);  Heenan  v.  Evans  (/");  Bird  v.  Bass  (g)> 
In  Peacock  v.  Purvis  (A),  Dallas,  C.  J.,  says ''  With  respect 
**to  the  execution  on  goods,  the  course  of  the  Sheritf  is 
*'  clear  and  easy :  he  seizes,  makes  a  bill  of  sale,  delivers 
•'  the  goods  to  the  purchaser,  and  retires :  and  why  does 
"  he  deliver  the  goods?  because  he  can  deliver  them,  and 
*«  is,  therefore,  bound  to  do  so."  The  distinction  between 
chattels  personal,  which  pass  by  delivery,  and  are,  for 
some  purposes,  vested  in  the  Sheriff  by  the  act  of  seizure, 
and  chattels  real,  such  as  estates  in  land  for  a  term  of  years, 
which  are  not  so  vested,  but  can  only  pass  by  assignment  in 
wi'iting,  made  by  the  Sheriff  to  the  vendee,  is  pointed  out 
in  Play  fair  v.  Musgrove  (f),  following  Doe  v.  Jones  (j). 
If  the  Sheriff  could  pass  by  a  general  sweeping  sale,  the 
chattels  of  a  defendant,  why  could  he  not  pass  them  in 
a  house,  the  duter  door  of  which  was  fastened  so  as  to 


(a)  S  B.  *  C.  722.    {b)  11  A.  ^  E.  &2l6.    (c)S  lVic«,95.    (d)  1  Jt  <fc  5.  TIL 

(6)  9  DowL  832.   .       (/)  1  Dnol.  N.  S.^Oi;  ^S  M.  ^  Gr.BSS. 

(^)  6  2f.  A;  6r.  148.    (^)2A&B.862.    (i)  14  Jf.  ft  IT,  288.   (f )  9  Jf.  ib  TK  972. 

prevent 
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prevent  actual  seizure?  and  if  be  could  do  this,  we  should      1862. 

aot  have  found  the  question  so  often  come  up,  as  to  how  or    

where  he  might  make  the  seizure.  ^^u^nst^ 

This  disposes  of  the  plea  of  property  in  Weldon.  There  Atkrs. 
remains  to  be  dealt  with,  the  plea  of  property  in  James 
McPhdim.  We  do  not  think  the  original  agreement 
lictween  McJPkelim  and  Mcintosh,  under  which  the  lumber 
was  made,  would  rest  the  property  in  McPhelim.  No 
ilonbt  it  was  the  intention  of  both  parties,  that  the  lumber 
>hould  ultimately  go  to  McPhelim ;  but  the  legal  property 
would  not,  by  the  mere  terms  of  the  agreement,  vest  in 
him.  So  with  respect  to  what  took  place  between  Mcintosh 
and  McPhelim,  when  the  latter  was  confined  in  the  gaol  at 
yewcasfle :  that  conversation  could  not  transfer  the  legal 
property  in  the  lumber,  from  Mcintosh  to  McPhelim.  It 
could  be  nothing  more  than  an  arrangement  for  Mcintosh 
to  dispose  of  the  lumber  for  the  benefit  of  McPhelim.  After 
that,  Mcintosh,  by  the  direction  of  McPhelim,  transfers  the 
lumber  U)  the  plaintiff.  Under  this  evidence,  we  think 
the  defendants  failed  to  prove  any  of  the  pleas  of  property. 

The  verdict,  therefore,  is  right ;  and  this  rule  must  be 
discharc^ed. 

Rule  discharged  (a). 


'O*- 


(a)  In  -VoaA  y.  Diek€Tuan,2L.  jB.,  C.  P.  252,  where  the  SherLff»8  officer 
w*^nt  to  the  defendant's  premiBes  with  a^.  fa.  for  the  purpose  of  levying:,  and 
irodaced  his  warrant,  and  demand sd  the  debt  and  cos»t8,  and  hi8  poundage; 
.t  wts  held  thai  this  did  not  amount  to  a  levy,  so  as  to  entitle  the  Sheriff  to 
;j'>uodase. 

The  Sheriff  should  make  a  seizure;  but  what  will,  or  rather,  what  will  not, 
loouttt  to  a  seizure,  is  not  very  easy  to  define.  In  Bhdea  v.  Arundalet  cited 
it>ove, there  was  an  actual  seizure;  but  it  Wis  held,  that  by  quitting  the 
iremUes,  leaving  no  person  in  charge  of  thf  goods,  the  seizure  was  abandoned, 
in  GladtUme  y.  Padmek,  6  L.  R.  Ex.  203,  the  question  was,  whether  there 
^id  been  an  actual  teizure  of  goods  within  the  statute  19  &  20  Vict,  e.  97. 
Tbe  execution  debtor  was  possessed  of  a  mansion  house  and  grounds,  and 
al*o  of  a  Cntn  about  a  mile  distant  from  the  mansion  house,  but  connected 
^iih  it,  and  forming  one  block  of  land.  The  writ  was  executed  at  the 
massion  hoose,  the  officer  Informing  the  person  in  charge  there,  that  all  the 
pMi  on  tlie  estate  were  seized ;  and  a  man  was  left  in  possession.  No  act 
of  feizare  was  done  at  the  flirm  house, -^ the  officer  Intending  what  he  had 
<ioM,  to  ha  a  leUare  of  the  whole ;  and  it  was  held  that  it  was  so,  —  that  the 
manaoa  hoaae  and  farm  being  one  estate,  what  was  done  by  the  officer  in 
"m  part,  extended  over  the  whole.  In  Th9  Cem^ai  B&nk  v.  MeKean  (Bast. 
T-  18S8)»  It  wa$  held  OuA  aa  actual  lety  was  not  necessary  to  entitle  the  S  he- 
riff  to  povndage :  but  there  the  defendant  had  given  the  Sheriff  a  written 

aeknowledgment 
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lgg2.  acknowledgment  that  a  levy  had  been  made  on  his  property  under  the  exe- 

__^^__^  cution :    See  alao  Hamilton  v.  Bryson^  I  Han.  618. 

Bbynolds  ^^  ^  property  pasflfng  under  an  agreement  to  cut  Innber  —  See  Qibtm  t. 

ogainat  ^^^^^  8  Pugt.  299;  Sprague  v.  King  (East.  T,  18T7)  4  Pugs.    TheXtv 

Atkrs  Brrmswick  Railway  Co,  v.  McLeod,  1  bid,  —  Reporter. 


tendance^       «»   the  other  party,  of  shewing  that  the  expenses  are  not 


McGIVERN  against  STYMEST. 
The  charges        (7.  }fr,  WeldoTi,  on  a  former  day,  moved  for  a  review  of 

of  H  solicitor  ^  '  "^ 

attendin;;  the  taxation  of  costs  in  this  cause,  contendias:  that  the  cbar(;es 

execution  of  a     _  o  <_ 

commUHion  to  of  the  phiintiff's  attorney,  for  attending  the  execution  of  a 
examine  ^vit~ 
nenses in  j^A^- commission   to  examine  witnesses   in  JEngland^  and  the 

eltiwnses  of^  expenses  of  taking  evidence  de  bene  ease,  and  the  charge 

evidence  de     ^^  3«.  4eZ.  for  attendance   on  the  Judge,  should  not  have 

bene  esse  in      Kap  n  nil  n  wmA 
ibU  Province  "®®"  aiioweu. 

(which  was         Thomson,  contra.     The  examination  of  a  witness  dehem 

not  U8tf>d  on 

the  trial)        esse  stands  on  the  same  footing  as  a  witness  who  has  been 

are  not  tax- 

able  as  costs    subpoenaed,  and  not  examined;   his  expenses  are  always 

Under  the    allowed.     The  Act  5    William  IV.  c.  34  declares   that 

feesronethiii- the  expenses  of  the  commission  shall  be  costs  in  the  cause. 

toafeorat-CN.  Parkeb,  M.  R.     Does  not  that  Act  throw  the  onus 

tendai  ----- 

upon  I 

necessary  ?] 

C.  W.  Weidon  in  reply.  The  amount  objected  to,  is  the 
attorney's  charges.  [Carter,  C.  J.  Can  it  bo  said  that 
these  costs  are  not  incidental  to,  or  part  of,  the  proceed- 
ings on  the  commission?]  The  word  ^^ expenses'*  is  not 
in  the  Act;  it  is  only  «« costs."  It  is  the  Judge*s  order 
which  uses  the  word  expenses.  The  ordinaaoe  only 
allows  one  shilling  for  attending  a  Judge. 

Our.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  are  ot  opinion  that  there  must  be  a  review  of  the  tax- 
ation of  costs  in  this  case,  in  order  that  the  Clerk  may 
deduct  the  amount  of  the  bill  of  the  plaintiflrs  solicitor  on 
the  execution  of  the  commission  at  the  Ide  rf  Wight. 
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The  whole   amount,   £43    125.    9d.  sterling,  with   the      1862. 
exception   of  two  or   three   inconsiderable   items,  as   to  ^ 

which  there  might  be  some  doubt,  is  composed  of  charges  against^ 
not  admissible  as  taxed  costs  between  party  and  party,  Stymest. 
on  the  principle  which  governs  the  taxation  of  costs  in  this 
Province,  As  the  principle  on  which  this  bill  received 
tae  sanction  of  the  commissioner  was  erroneous,  we  can 
hiirJiy  go  into  an  examination  of  the  small  items 
alluded  to.  Wo  are  of  opinion,  also,  that  the  charge  of  taking 
the  deposition  of  a  witness  debene  esse,  which  has  not  been 
used  at  the  trial,  ought  not  to  be  allowed.  The  party 
t:ik»»s  it  for  his  own  convenience  ;  and  it  is  often,  no  doubt,, 
a  proper  and  necessary  precaution  ;  and  where  used,  the 
expense  is  allowed  ;  but  we  are  not  aware  (jf  the  charges- 
of  a  deposition  not  used  ever  having  received  the  sanction 
of  the  Court;  neither  can  it  bo  used,  and  certainly  not 
charged  for,  however  important,  where  the  witueas  is  in 
the  Province,  and  able  to  attend.  If  this  charge  were 
allowed,  we  do  not  see  how  the  expense  of  taking  evi- 
dence abroad,  under  a  commission,  could  be  rejected, 
though  the  party,  after  ascertaining  that  the  evidence  was 
unfavorable,  or  that  he  could  do  without  it,  might  not  choose 
to  put  it  in.  We  do  not  think  the  charge  for  testimony  of 
this  sort  stands  exactly  on  the  same  footing  as  that  of  a  wit- 
ness subpoenaed,  and  attending  at  the  trial,  and  not  ex- 
amined, where  there  was  good  reason  for  subpoenaing  him, 
and  yet  for  not  calling  him  at  the  trial.  Being  in  Court,  the 
other  party  may  often,  if  he  see  fit,  call  and  examine  him  ; 
hut  in  the  case  of  deposition  taken  under  a  Judge's  order, 
or  commission,  even  if  the  other  party  were  entitled  to 
u$e  them  as  part  of  his  evidence,  the  mode  in  which 
examination  and  cross-examination  take  place,  would  not 
be  the  same  as  that  of  a  witness  on  the  stand.  The  Clerk, 
therefore,  we  think,  on  his  review  of  taxation,  must  disallow 
the  charge  objected  to  in  this  case,  for  the  deposition  of  the 
witness. 

It  is  with  much  reluctance  we  are  compelled  also  to 

disallow  the  charge  of  3^.  4c2. ;  for  if  this  was  an  ordinary 

attendance  on  a  Judge,  where  no  argument  is  requisite, 

9  the 
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1862.      the  compensation  is  a  very  small  one,  for  a  very  necessarj 

"—  duty,  and  is  allowed  to  the  attorney,  under  the  Act  of 

against     Assembly,  in  cases  of  review  of  Justices'  judgments,  and 

Sttmbst.    has  usually  been    made   without   objection.      But  as  we 

are  called  on  to  pronounce  upon  it,  we  must  be  bound  by 

the   ordinance,  which   allows   only  one  shilling  for  this 

service. 

The  motion  for  review  of  taxation  is,  for  these  reasons, 
allowed. 


BENNETT  against  JONES. 

Thetesti-  A    SSUMPSIT  for  the  board  of  the  defendant's  wife, 

witness,  Binoe  jljL   tried  before  Carter^  C.  J.,  at  the  last  Westmorland 
deceased,  .        .. 

ffiven  on  a       Circuit. 

^tweei^l       The   defendant's  wife  left  him  on  account  of  alleged 

SS^Ye"^*"'  cruelty,  and  in  1855  went  to  board  with  the  plaintiflf,  who, 

evidem»i?o    ^^  ^  former  action  (AntCy  vol,  4,  jj«  397),  recovered  judg- 

the  Judge's     mont  for  the  board  of  the  wife  up  to  February  2d,  1857. 

the  suits  are    This  action  was  brought  to  recover  for  her  board  sabse- 

vided  the  ^"*"  quent  to  that  date ;  and  the  wife  having  died  in  the  win- 

Ssue.  in  each,ter  of  1860,  the  plaintiff^s  counsel  was  allowed  at  the  trial 

!Siy"^e*BMtte  *^  g*^®  ^^  evidence  the  Judge's  notes  of  her  evidence  at 

dSttoni?).''*'*'^®  former  trial.     A  verdict  having  been  found  for  the 

plaintiff; 

A.  L,  Palmer  obtained  a  rule   nisi  for  a  new  trial, 

on    the    ground    of    the    improper    admission    of    this 

evidence. 

Smithy  Attorney-General,  shewed  cause  in  Easter  term 

last;  and  contended,  that  what  a  witness,  who  had  since 

died,  had  sworn  on  a  former  trial  between  the  same  par> 

ties,  might  be  read  from  the  Judge's  notes,  though  it  was 

a  different  suit.     Mayor  of  Doncasier  v.  Day  (a);  Doe 

V.  Ross   (6).      [Ritchie,   J.,  cited    Wright  v.  Doe.  d. 

(a)  8  Taunt,  262.  (6)  TM.^W.  102. 

Talham 
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Tatham  (a).]     The  evidence  was  also  admissible  under 
the  Act  21  Vict.  c.  3,  §  6. 

A.  L.  Palme}\  contra ^  contended  that  the  Statute  per- 
mitted the  Judge's  notes  to  be  read  in  evidence,  only  in 
esses  where  the  same  issue  was  for  trial  in  both  suits.  It 
would  be  singular  if  the  Statute  did  not  carry  the  case  as 
far  as  the  common  law.  Doe.  v.  Murray  (b),  1  Stark. 
Ev.  (4th  Hd.)  408. 

Cur.  adv.  vuU. 


1862. 

Bennstt 
against 


Pabkeb,  J.,  now  delivered  the  judgment  of  himself, 
WiLMOT  and  Bitchie,  J.  J.,  who  were  of  opinion  that 
the  evidence  from  the  Judge's  notes  was  properly  admitted. 

Carter,  C.  J.,  said,  that  though  he  did  not  exactly 
dissent  from  the  judgment  of  the  majority  of  the  Court, 
he  agreed  to  it  with  great  hesitation. 

Rule  discharged  (c). 

(a)  1  Allen,  216.  (&)  lA.^E.  313. 

(e)  In  DomviUe  r.  Ferffuton  (4  Pugt.  40),  it  wai  held  by  Aliens  C.  J. 
i  WHdom  and  Fisk&r,  J.  J.  disseiitiDg),  that  the  testimony  of  a  witness  on  a 
fonner  trial,  relating  to  the  same  subject,  and  inyolring,  substantiaUy,  the 
lame  qaestioUi  might  be  given  in  eridence,  where  the  witness  was  too  ill  to 
te  examined,  though  the  parties  were  not  identical ;  the  defendant  in  the 
fipft  case,  however,  claiming  under  the  defendant  in  the  second  case.  Bennett 
"f^Jome*  was  not  referred  to  in  that  case.  —  Bkpobter. 


STREET  against  WALSH  and  Another. 


ASSUMPSIT  on  a  promissory  note  for  £100,  made  by  a  promisiRory 
Henry  Wahh  and  John  Walsh, in  favor  uf  Stephen^^^ ^"^^^^ 
Mutison^  payable  twelve  months  after  date,  and  by  him  in- IS'Scr  to^^ 
dorsed  by  the  plaintiff;  tried  before  Parker,  J.  at  the  last  ^tercdTfn  the 
Charlotte  circuit.    The  note  was  signed  by  Henri/  Walsh,  atd»t«-  Th« 

Eastport  in  the  State  of  Maine,  and  then  sent  to  this  Province  delivered  to 

the  payee,  by 
the  agent  of 

foe  the  makers,  in  its  altered  state ;  the  other  maker,  being  called  as  a  witness,  could  not 

<af  that  the  note  had  been  altered  since  he  signed  it:  Held  sufflcient  for  the  jury  to  infer 

tbftt  the  alteralioa  was  made  before  the  note  was  signed. 

to 
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to  one  W/iitlakeTy  for  the  purpose  of  getting  the  signature 
of  Joh7i  WalsJi,  the  other  maker.  After  John  Wahh  had 
signed,  the  note  was  delivered  to  Jfunson,  by  Burns,  the 
agent  of  Henry  Walsh,  When  the  note  was  produced  at 
the  trial,  it  appeared  that  the  date  had  been  altered  from 
1st  January  to  2d  January .  Munson  swore  that  it  ^v{l^ 
in  the  same  state  as  when  Burns  delivered  it  to  him.  The 
defendants  counsel  moved  for  a  nonsuit,  on  the  ground 
that  the  plaintiff  had  not  proved  that  the  alteration  in 
the  date  of  the  note  had  been  made  before  it  was  signed. 
The  learned  Judge  refused  to  nonsuit,  but  offered  to  leave 
the  question  of  the  alteration  to  the  Jury,  which  the  defend- 
ants' counsel  declined.  The  defendants  then  called  Mm 
Walsh  as  a  witness.  He  stated  that  he  was  unable  to 
write,  or  read  writing,  beyond  his  own  name;  and  he 
could  not  say  whether  there  had  been  any  alteration  in 
the  date  of  the  note  or  not,  since  he  signed  it.  A  verdict 
having  been  found  for  the  plaintiff,  with  leave  to  the 
defendants  to  move  to  enter  a  nonsuit,  a  rule  nisi  for  that 
purpose  was  obtained  in  Hilary  term  last. 

J,  /I.  Streety  Q.  C,  shewed  cause  in  Easter  term  last. 
Burns^  evidence  went  to  prove  that  the  alteration  was  made 
before  the  note  came  into  the  hands  of  the  payee ;  and 
whether  it  was  so  made  or  not,  was  a  question  for  the 
jury.  The  liabilities  of  the  parties  in  this  case  did  not 
attiich  until  after  the  note  became  negotiable,  so  the  case 
oi Knight  v.  Clements  (a),  does  not  apply.  An  alteration 
made  before  the  liabilities  of  the  parties  attached,  would 
not  vitiate  the  note.  Hamelinv,  Bruck  (6);  Bruit  v. 
I'icard  (c) ;  Wright  v.  Inshaw  (d).  2  Stark  Ev,  313. 
An  alteration  in  an  immaterial  point  does  not  vitiate  the 
note.  If  there  was  an  alteration,  it  was  the  defendants* 
duty  to  prove  it,  and  they  failed  in  doing  so.  At  all 
events,  it  was  a  question  for  the  jury  whether  it  was  altereu 
before  or  after  Henry  Walsh  signed  it.  Taylor  v.  Mosely 
(e);  Sanderson  V.  Symonds(f).  [Ritchie,  J,  referred  to 
Zawtotiv.  Millidge  (j').] 

(a J  8  Ad.  &  El.  215.  (6)  9  Q.  B.  306.  (c)  By.  &  U.  37.  {d)  1  Dovil.  N.  S.  »«• 
(e)  6  C.  ^  P.  273.  (/)  1  B.  4r  5.  426.  [g)  S  Ktrr,  680. 

WaUers. 
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^atlerSj  Solicitor-General,  contra.  The  alteration  was 
rent  on  the  face  of  the  note,  and  therefore,  it  was  the 
itiff's  duty  to  shew  when  it  was  made;  failing  to  do 
e  should  have  been  nonsuited.  Bf/les  on  Bills  (8th 
)  304  ;  Clifford  v.  Parker  (6).  The  alteration  was  ma- 
I,  because  it  changed  the  time  when  the  note  fell  due. 
Itaker  should  have  been  called  to  prove  that  the 
atiou  was  made  before  John  Walsh  signed  it. 

Cur,  adv.  vult. 


1862. 

Street 
against 
Walsh, 


lrter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

was  an  action  on  a  joint  note  made  by  the  two 
idants,  for  £100,  payable  in  twelve  months  after  date, 
vov  of  Stephen  3Iunson  or  order,  and  indorsed  to  the 
tills.  It  may  be  admitted  that  the  note,  when  pro- 
J  at  the  trial,  had  an  alteration  manift^ston  its  face,  — 
late  having  been  altered  from  the  1st  Jitlf/,  I860, 
[  e/«?y,  18(30,  —  and  further  that  such  alteration,  unex- 
ed,  would  render  the  note  invalid  against  the  makers, 

in  the  hands  of  an  innocent  holder. 

such  case,  it  is  incumbent  on  the  holder,  either  to 

distinctly  that  the  alteration  was  made  before  the 
was  signed  ;  or,  if  maJe  afterwards,  that  it  was  made 

the  consent  of  the  party  to  be  made  liable ;  or  if  he 
ot  go  so  far  us  this,  he  must  shew  circumstances 
h  will  satisfy  a  jury  that  the  alteration  >vas  so  made, 
sgards  the  defendant,  Henry  Walsh,  such  proof  was 
e,  as  it  was  shewn  that  the  note  was  delivered  to  the 
e,  by  an  agent  of  lie nry  Walsh,  in  precisely  the  same 

in  which  it  appeared  at  the  trial.  As  regards  the 
:  defendant,  John  Walsh,  although  the  proof  given 
ie  plaintiffs  in  their  own  case,  might  not  have  been 
jient,  we  think  that  deficiency  was  supplied  by  the 
3uce  of  John  IValsh  himself,  who  was  called  as  a 
es3  for  the  defendants,  Although  he  said  he  could 
write,  or  read  writing,  beyond  his  own  name,  it  may 
resumed  that  before  ho  signed  the  note,  he  made  him- 
acquainted  with  its  contents,  or,  at  any  rate,  that  he 
(a)  IM.db  G.909 

knew 
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Walsh. 


knew  what  note  he  intended  to  sign.  If  he  (one  of  the 
parties  to  the  note)  cannot  say  that  any  alteration  has 
been  naade  since  it  was  signed,  or  that  the  note  produced 
at  the  trial  is  different  from  that  which  he  did  sigu,  or 
intended  to  sign,  and  it  is  shewn  to  be  exactly  in  the  state 
in  which  it  was  when  delivered  to  the  payee,  the  strong 
inference  would  seem  te  be,  that  it  is  in  the  same  state  in 
which  it  was  when  signed  by  John  Walsh.  At  all  events, 
the  most  that  the  defendants  could  have  asked,  would 
have  been  that  this  question  should  have  been  submitted 
to  the  jury.  This  was  offered  by  the  learned  Judge,  but 
declined  by  the  defendants'  counsel.  We  are  clearly  of 
opinion,  there  could  have  been  no  nonsuit  on  such  evi- 
dence, and  this  rule  must  be  discharged. 

Rule  discharged  (a). 

(a)  If,  by  an  alteration,  the  instrument  would  operate  differently  from 
the  original  instrument,  the  maker  will  be  discharged  trom  liability,  whether 
the  alteration  is  to  his  prejudice  or  not.  Gardner  v.  WaUh^  b  E.  4t  B.  81. 
and  see  Hirschman  y.  Buddy  L,  i?.,  8  Exch.  171. 

The  addition  by  the  payee,  of  the  words  '*  on  demand,"  to  a  note  which 
expressed  no  time  for  payment,  was  held  to  be  an  immaterial  altentioii. 
Aldons  V.  Cornwall^  L,  21.,  8  Q.  B.  673.  —  Reporter. 


Doe    on   the   Demise   of  PALMER   against  ROSS. 


The  state-       X]1JECTMENT,  tried  before  Carter,  C.  J.,  at  the  last 

Diaintiff,  ina  Jji    Albert  circuit.     The  lessor  of  the  plaintiff  claimed 

under  oath*  ^' the  land  in  question,  under  a  deed  from  Charles  Rcibmn 

against^him,  ^"^  Malcolm  Boss;  and  in  support  of  his  title,  put  in  evi- 

j;^^*^'*^**'** deuce  a  bill  in  Equity,  under  oath,  filed  by  the  present 

defendant,  \n  January ,  1855,  in  a  suit  brought  by  him 

against  Robison  and  Ross,  and  also  the  answer  and  decree 

in  that   suit.      The  bill  stated   that  the  now   defendant 

entered  on  the  land  in  question,  with  MaUolm  Ross,  and 

by  his  permission,  under  a  deed  from  the  administrators 

of  one  Tate  Taylor,  to  Robison  and  Ross,  which  deed,  the 

defendant 
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dant  claimed,  iii  the  Equity  suit,  was  made  partly  ia 

for  him,  but  which  he  failed  to  establish.     A  verdict 

d;  been  found  for  the  plaintiff; 

dth^  Attorney-General,  obtained   a  rule   nisi  for   a 

trial,  on   the  ground  of  the  improper  admission  of 

vidence. 

Zf.  Palmer  shewed  cause  in  Easter  term  last.     A 

ition  in  Equity  is  evidence  as  an  admission  against 

arty  making  it;  and  for  the  same  reason,  a  sworn 

I  Equity  is  evidence  against  the  plaintiff  in  that  suit. 

bill  admitted   the  legal   title  to   be  in  Robison  and 

and  that  the  present  defendant  entered  under  them  : 
»  therefore,  estopped  from  denying   the  title  of  the 

of  the  plaintiff,  who  claims  under  them.     Doe  v. 

(a) ;  Doe  v.   Burton  (6) ;   Claridge  v.  MacKenzie 

Even  if  the  defendant  had  established  that  Robison 
loss  held  the  laud  in  trust  for  him,  such  equitable 
;ould  not  be  set  up  against  the  legal  title  of  the 
iff.     It  is  immaterial  whether  the  answer  and  decree 

Equity  suit  were  admissible  or  not :  the  admission 
I  plaintiff's  title  was  in  the  bill. 

ithy  Attorney-General,  contra.  The  bill  in  Equity 
admitted  that  the  defendant  went  into  possession 
ie  concurrence  of,  not  under  Robison.  But  it  is  not 
ice  in  any  case  of  the  facts  stated  in  it.  1  Stark.  Uv. 
Pennell  v.  Meyer  (d).  The  defendant  had  been  in 
ssion  more  than  twenty  years,  and  was  holding 
sely  to  every  one  :  he  was  not  estopped  by  the 
sion  in  the  bill.     Doe  v.  Brown  (e). 

Cur.  adv.  vult. 


1862. 

Doe  dem. 

Pajlmkr 

against 

Boss. 


KTER,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
>uly  real  question  iu  this  case  is,  whether  the  bill  in 
y,  filed  by  the  now  defendant  in  January^  1855, 
St  Malcohn  Ross  and  Charles  Robison,  under  whom 
HsoT  of  plaintiff  derives  title,  was  properly  admitted 
dence  ;  for  if  it  was,  the  plaintiff  was  clearly  entitled 


(a)  2  Allen,  668,  (6)  16  Q.  B.  807.  (c)  4  if.  &  (7. 148, 

{d)  2  If,  <£  Rob.  m.     («)  7  Ad.  A  E.  447. 


to 
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Doe  dem. 

Palmer 
against 
Koss. 


to  recover.      The   other  proceedings  in  the  Equity  suit 
were  not  material  to  the  plaintiflTs  case,  but  their  recep- 
tion dependent  on  that  of  the  bill.     If  the  bill  be  evidence 
of  admission  of  the  fjicts  therein  stated,  it  is  wholly  unan- 
swered, and  conclusive,  in  the  present  case,  not  as-estab- 
lishing a  good  title  in  the  lessor  of  plaintiff,  against  all  the 
world,  but  as  shewing  that  the  defendant  could  not  set  up 
his  bare  possession,  which  he  had  acquired,  not   by  any 
legal  right,  nor  as  a  disseisor,  but  by   entry  with  Mol- 
calm  Rossy  by  his  permission,  under  the  deed  of  bargain 
and  sale,  given  by  Jtmes   Wallace  and  others,  adminis- 
trators of  one  Tate  Taylor^  to  the  before-named   Charks 
Itobison  and  Malcolm  Boss;  which  very  deed,  in  his  bill  ia 
Equity,  the  defendant  set  up  as  that  under  which  a  legal 
title  to  the  land  in  question  was  derived  to  Oharle^  It  ^n- 
son  and  Malcolm  lioss,  but  as  he  sought  to  make  out  ia 
Equit}',  was  to  be  partly  in  trust  for  him.     Failing,  how- 
ever, in  his  suit  in  Equity,  he  seeks  now  to  impugn  the 
title  under  which  alone  any  possession  was  obtained  by  him. 
For  a  ](jng  period,  it  would  appear  that  in  England  the 
bill  in  Chancery,    though   not   upon  oath,  was  admitted 
against  the  complainant,  on  the  ground  that  the  alleira- 
tions  of  every  man's  bill  shall  be  supposed    to  be  true. 
The  rule  is  so  laid  down  in  Lord  Chief  Baron  Gilk''f'^ 
work  on  Evidence,  even  as  late  as  the  4th  edition  in  1777, 
and  was  so  decided  in  Snow  v.  Phillips  (a)  in  1664,  Initio 
excluded  by  Lord  lunyon  in  1796  in  Doe  v.  JSyboitrn  (ln> 
followed  by  the  Banbury  Peerage  case  in  1809,  (2  Seb^- 
JV^.  P.  714)  ;  and  the  exclusion  is  held  to,  up  to  the  pres- 
ent day.     Boileau  v.  liutlin  (c),  where  the  point  is  fully 
discussed,    Jind    the  reason   given  for  the  exclusion,  that 
the  bill,  together  with  statements  of  facts,  usually  als<^ 
contains  allegations   made  with  no   other  object   than  io 
obtain  a  discovery  on  the  oath  of  the  defendant ;  and  as  was 
truly,  though  rather  irreverently  observed,  allegations  in 
a  bill  are  often  the  flourishes  of  counsel,  of  which  the 
plaintiff   knows  nothing.     But  all   the  authorities  shew  | 


(a)  1  Sid.  221.  (6)  7  T.  R.  2.  (c)  2  Exch.  665. 


that 
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the  answer  in  Chancery  was  evidence  against  the 
idant,  because  it  was  upon  oath.  Lord  Chief  Baron 
ert  said,  *'  The  answer  still  carries  higher  weight  of  pro- 
bility  along  with  it,  because  this  is  delivered  in  upon 
;h,  and,  therefore,  over  and  above  the  single  confession, 
las  an  authority  from  the  sanction  of  an  oath."  Gilb,  JEv, 
tfr.  Phillips  (1  Ph.Ev.  341)  gives  the  same  reason 
le  exclusion  of  the  bill  and  admission  of  the  answer. 
s  notorious  "  he  observes,  "that  many  of  the  facts  stated 
the  bill,  are  the  mere  suggestions  of  counsel,  made 

the  purpose  of  extorting  an  answer  from  tjie  defend- 
;.  The  bills  are  not  sworn  to.  The  pnictice  of  Chan- 
y  did  not  require  it,  and  perhaps  did  not  deem  it 
pedient,  while  answers  Avcre  held  to  be  confessions  on 
h,  and  therefore  strong  evidence  against  the  party 
0  makes  them." 
le  maxim  *'  cessante  ralione  cessat  etlam  Ze.^,"  is  now 

applicable.  When  our  Legislature  saw  lit  to  abolish 
/ourt  of  Chancery,  and  establish  a  reformed  practice 
quitable  proceedings  in  the  Supreme  Court,  an  essen- 
)art  of  which  is  that  the  bill,  if  filed  by  the  plaintifl", 

be  sworn  to  by  him  (as  we  find  was  done  in  the 
!nt  case)  ;  we  think  it  necessarily  followed,  that  the 

0  filed   and  sworn   to  by  the  plaintiff,  is  evidence  of 
therein  stated,  as  admissions  made  by  the  plaintitf 

r  the  solemnity  of  an  oath.  The  relevancy  of  the 
ssions  made  in  the  bill  of  the  defendant  cannot  be 
:ioned  in  the  present  case.  The  lessor  of  the  plaintiff* 
IS  as  the  assignee  of  Charles  Robison  and  Malcolm 
,  in   whom   the   defendant  has    admitted   the    legal 

1  was  vested  when  he  first  entered  on  the  land.     He 
not  shew  that  the  right  of  entry  consequent  on  such 

\  has  been  legally  divested,  nor  is  there  any  such 
nee  of  a  disseisin  to  prevent  the  operation  of 
onveyauce  to  the  lessor  of  the  plaintiff.  The  original 
of  the  defendant  was  not  tortious  but  permissive, 
r  these  reasons  we  think  the  verdict  must  stand, 
he  rule  be  discharged. 


1862. 

Doe  d«m. 

Palmer 

against 

Boss. 
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BAXTER  against  JOHNSTON  and  Another. 

i"rJ^*8?S>  T>EPLEVINforhayandgra38.  Pleas  rlst.  That  the 
fendMt  plead- JLV'  defendants,  together  with  the  plaintiflT,  and  other 
?n  t^e^fiSd^    persons  (naming  them),  were  seized  in  fee,  as  tenants  in 

on  which  the  common  of  the  land  on  which  the  ffrass  was  cut ;  where- 
grass  was  cut,  ^  ' 

the  plaintiff  fore,  the  defendants  cut,  and  took  away  the  crass,  &c. 
may  set  up  in  ./  o         ' 

answer  to  the  2d.  That  the  grass,  at  the  time  when,  &c. ,  was  the  property 

standing        of  the  defendants,  and  certain  other  persons  named  (in* 

givenby^he   eluding  John  Drummond)  as  tenants  in  common,  and  not 

Thorn  th^de^tlie  property  of  the  plaintiff.     3d.  That  the  grass,  at  the 

t?ue*^ec?*^7  *™®  when,  &c.,  was  the  property  of  the  defendants,  to- 

^^^«^**«^gether  with  the  plaintiff,  and  certain  other  persons  named, 

112,  does  not  as  tenants  in  common. 

apply  to  such       ^      ,.       .  .  i        n  .  .        i        /-  i 

a  case.  Replication  traversing  the  allegations  in  the  first  plea, 

mortgagor  is  and  stating  that  the  freehold  was  in  the  plaintiff.  To  the 
an(FSbrmort^  second  plea,  that  the  grass  was  the  sole  property  of  the 
gi^n  any  °^^  plaintiff,  and  not  the  property  of  the  defendants  and  others, 
tentiontotak  ^^  *i"©g6d  5  ^^^  ^  the  third  plea,  a  similar  replication,  that 
the  rents  and  the  grass  was  the  sole  property  of  the  plaintiff, 
land, grass  At  the  trial  before  Ritchie,  J.,  at  the  last  King*8 dvcxnU 
the  land  wni  it  appeared,  that  the  hay  and  grass  in  qiiestiun,  were  cut 
beiongtothe  "pon  land,  of  which  one  James  Drummond  died  seized 
wUhthf^  in  1826,  leaving  eight  children  ;  viz.,  two  sons,  e/oAn  and 
mortgagee  William  Drummond,  and  six  daughters,  one  of  whom 
Therefore,  in  married  a  man  named  Johnston,  and  had  since  died.     The 

replevin  for  . 

the  grass,       defendants  were  her  children,  and  claimed  as  her  heirs. 

fendant  plead- The  widow  of  James  Drummond  continued  to  live  on  the 

in  u  in  him-    property,  until  her  death  in   1857;  her  sons,  John  and 

plaintiff,  M^    William,  living  with  her.     John,  after  his  mother's  death, 

common^  on  conveyed  all  his  right  in  the  property  to   the  plaintiff. 

which  the 

plaintiff  took 

Issue,  an  outstanding  mortgage  of  the  land  on  which  the  grass  was  cut,  is  not  aTailable  to 

disproTe  the  plea. 

Where,  in  replevin,  the  defendant  was  entiUed  to  a  verdict,  on  the  merits,  on  one  of  the 
issues,  but  the  jury  found  for  him  on  an  issue  which  shoald  have  been  found  for  the  plaintif. 
the  Court  reftised  a  new  trial,  giving  the  plaintiff  leave  to  amend  the  verdict,  by  entering  it 
on  the  issue,  on  which  it  should  have  been  found  for  the  defendant 

Jmi^i 
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Jame»  Drummond^  the  grandfather  of  the  defendants,      1862. 
shortly  before  hia  death,  mortgaged  the  property  in  fee,    "TTIZr 
to  James  Hendricks.  againm 

The  plaintiff,  in  answer  to  the  defendants  case,  claimed  Johnstow. 
to  set  up  the  outstanding  mortgage  to  Hendricks;  but  the 
learned  Judge  refused  to  allow  it,  considering  that  the 
case  came  within  the  provision  of  the  Hev.  Stat.  c.  112,  § 
17;  and  a  verdict  was  found  for  the  defendants,  on#the 
second  plea,  for  £12  damages. 

In  Hilary  term  last,  A.  R.  Wetmore  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection  and 
that  the  verdict  was  against  evidence. 

8.  R,  Thomson  shewed  cause  in  Easter  term  last. 
1.  Where  there  are  pleas  sufficient  to  cover  this  finding 
of  the  jury,  the  Court  will  mould  the  verdict,  and  apply  it 
to  the  plea  upon  which  the  jury  should  have  found.  The 
plea  is  true  as  far  as  it  goes,  and  was  proved.  If  the  de- 
fendants proved  that  the  persons  stated  in  the  plea  were 
tenants  in  common  of  the  property,  that  was  sufficient, 
though  there  might  be  others.  2.  The  learned  Judge 
was  right  in  not  allowing  the  outstanding  mortgage  to  be 
set  up.  The  case  falls  within  1  Rev.  Slat.  c.  112,  §  17. 
The  plaintiff  in  an  action  of  replevin,  must  be  regarded 
as  virtually  the  defendant,  as  far  as  the  right  to  the 
property  In  concerned,  and,  therefore,  is  within  the  mean- 
log  of  the  Act.  The  Court  will  construe  the  Act,  according 
to  the  spirit,  and  not  according  to  the  strict  letter ;  as  was 
done  in  the  case  of  Earle  v.  DeVeber  (a).  [Kitchie,  J. 
The  word"  defendant"  would  have  to  be  read  "party," 
to  make  out  the  construction  you  contend  for.  Practic- 
ally, the  defendant  in  replevin  is  the  plaintiff,  and  I  thought 
the  Act  might  be  read  "  no  party  in  the  position  of  defend- 
ant.'' Pabker,  J.  There  are  cases  where  you  must  give 
the  enlarged  construction  ;  for  instance,  the  Act  autboriz- 
iug  land  to  be  sold  by  the  Sheriff,  uses  the  word  defend- 
aut;  but  the  plaintiff's  lands  would  be  liable  to  be  taken 
for  the  costs.]  And  the  language  of  the  Insolvent  Debtors 
Act,  only  applies  to  defendants,  because  it  speaks  of  the 

(a)  1  Kerr,  848. 

person 
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1862.      person  being  served  with  process  in  the  suit,  which  neces- 

sarily  means  the  defendant ;  but  very  t)learly  the  plaintiff 

against     ^^  execution  for  costs  could  take  the  benefit  of  the  Act. 

Johnston.  The  cause  ought  not  to  be  sent  down  for  a  new  trial,  on  a 

mere  technical  objection. 

D.  /S.  Kerr,  contra.  1.  The  plea  upon  which  the 
jury  found  was  not  proved,  but,  ou  the  contrary,  it  was 
negatived,  because  John  Drummond  was  not  a  tenant  in 
common  with  the  defendants :  whatever  interest  he  had 
in  the  land,  at  one  time,  he  conveyed  to  the  plaintiff  some 
time  before  the  defendants  took  the  grass.  There  were 
other  tenants  in  common  than  those  mentioned  in  the  plea. 
It  omits  persons  who  ought  to  have  been  included,  auJ 
includes  one  who  has  no  interest.  The  plea  means,  tbat 
the  persons  named  in  it,  had  the  whole  title,  and  the 
plaintilF  is  entitled  to  succeed,  if,  on  a  traverse  of  the  plea, 
that  fact  is  not  proved.  Gilbert  v,  Parker  (a);  2  tSunud. 
10,  note  (14).  2.  The  plaiutiff  should  have  been  allowed 
to  set  up  the  outstanding  mortgage,  to  shew  that  the 
defendants  were  not  seized  of  the  land  as  alleged.  In 
DeVtherw  Andrews  (i),  it  was  held,  that  a  devise  ot 
land  which  was  mortgaged  in  fee,  did  not  pass  the  legal 
estate.  Formerly  a  defendant  in  trespass  or  ejectuieat 
could  at  all  times  set  out  an  outstanding  title  in  another, 
to  defeat  the  plaintiff's  action.  The  Act,  2  William  /T,  c. 
23,  §  4,  was  passed  to  remedy  this,  but  it  was  limited  to 
actions  of  ejectment ;  and  the  Revised  Statutes  extended 
it  to  "  any  action  brought  by  a  mortgagor,  his  heirs,"  Ac. 
The  Act  does  not  apply  to  an  action  brought  against  the 
mortgagor,  or  his  heirs :  the  policy  of  the  Act  does  not 
require  that  it  should  receive  the  construction  contended 
for,  and  that  the  word  "  defendant  *'  should  be  read  *'  plain- 
tiff." So  far  as  the  Act  alters  the  common  law,  effect  will 
be  given  to  it,  but  no  further.  3.  There  is  no  authority 
for  allowing  an  amendment  of  the  verdict  as  proposed. 
A  new  trial  ought  to  be  granted. 

Cur.  adv.  vult. 

(a)  2  Salk.  629.  (6)  2  Kerr,  604. 

Carter, 
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ARTER,  C.  J.,  now  delivered  the  judgment  of  the  Court.      1862. 

;  was  an  action  of  Replevin  for  the  taking  of  a  quantity    

ay  and  grass.     The  defendants  justified  the  taking,  by      againH 
ding  property  in  the  hay  and  grass,  as  joint  owners   Johnstok. 
I  other  parties,  of  the  land  on  which  the  same  was  cut, 
le  grand-children  and  heirs  of  one  James  Drunwiond, 

think  that  a  plaintiff  w^ould  not  be  prerented  from 
ng  up  the  mortgage  given  by  Jaines  Drmnmond  to 
dncks,  against  the  title  to  the  land  advanced  by  the 
ndants.  But  for  the  provision  of  the  Act  of  Assembly 
ev.  Sta^.  p.  289,  §  17,  his  right  to  do  so  would  be 
r.  It  is  equally  clear,  that  under  the  terms  of  the  former 
.  2  Wm.  IV,  c.  23,  §.  4,  he  would  have  still  had  that 
t,  inasmuch  as  by  that  section  that  right  was  only 
n  away  from  a  defendant  in  an  action  of  ejectment, 
he  words  of  the  1  Rev.  8tat.  p,  289,  §  17,  (a)  are  as 
>ws  :  **  In  any  action  brought  by  a  mortgagor,  his  heirs, 
ecutors,  or  assigns  ;  no  defendant,  except  the  mortgagee, 
s  heirs,  executors,  or  assigns,  shall  set  up  the  mortgage, 

bar  the  right  of  recovery ,  or  defeat  the  title  of  the  mort- 
igor,  his  heirs,  executors,  or  assigns."     It  was  urged 

the  plaintiff  in  the  action  of  replevin  must  be  regarded 
irtually  the  dejendant,  as  far  as  the  right  to  the  prop- 

replevied  is  concerned,  and,  therefore,  is  within  the 
Ding  of  the  Act,  It  is  quite  true  that  both  parties  in 
pleviu  suit  are  said  to  be  considered  as  actors.  See  1 
t,  Fl.  148  ;  1  Saund.  347  e,  note  7,  where  it  is  said, 
1  Co,  Liu.  304  a,  ^"An  avowry,  being  in  the  nature 
'  a  declaration,  need  not  be  averred."  The  idea  may 
3  arisen  from  the  l:ict  that  in  replevin  (especially  in 
fland),  where  the  action  is  almost  confined  practically 
uestions  of  right  to  distrain,  there  is  seldom  any  ques- 

on  the  issue  the  plaintiff  has  to  maintain,  and  the 
Ion  of  proof  generally  lies  on  the  defendant.  In  reality, 
e  seems  to  be  no  difference  between  this  and  other 
>ns,  where  a  defendant  admits  the  act  complained  of, 
pleads  a  justification,  the  proof  of  which  rests  with  him. 


<a)  Re-€nact€d  in  the  Con.  Stat,,  c.  74,  §  21. 
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1862.     In  legal  parlance,  the  terms  plaintiff  and  defendant,  in  an 

action  of  replevin,  have  the  same»  meaning  as  in  other 

m§ainH  ^c^ious ;  viz.,  the  person  who  brings  the  suit,  and  the  per- 
JoHNSTON.  son  against  whom  it  is  brought.  The  Legislature  must 
be  taken  to  have  used  these  words,  in  their  ordioarj 
legal  acceptation ;  and  inasmuch  as  in  the  JRevised  Statutes, 
they  evidently  extended  the  provision  beyond  the  terms  of  2 
William  /K,  c.  23,  §  4,  which  were  confined  to  the  action 
of  ejectment  alone,  we  may  expect  that  had  their  inten- 
tiou  been,  to  have  barred  the  plaintiff  in  replevin,  as  well 
as  the  defendant  in  other  actions,  they  would  have 
expressed  that  intention.  But  to  support  this  construc- 
tion, we  must  go  further,  and  hold  not  only  that  the  plain- 
tiffin  replevin  is  the  defendant  in  the  action,  but  that  the 
action  is  brought  by  the  defendant  in  replevin ;  for  it  is 
abundantly  clear,  that  the  paity  who  is  barred  from  setting 
up  the  mortgage,  is  the  party  against  whom  an  action  is 
brought  by  the  mortgagor.  We  can  find  nothing  to  war- 
rant such  a  conclusion.  Both  parties  may  be  said  to  be 
aetorsy  but  we  think  we  can  hardly  say  that  the  action  of 
replevin  is  brought  by  the  defendant  against  the  plaintiff. 
Having  then  come  to  the  conclusion,  that  a  plaintiff  m 
replevin  cannot  be  considered  a  defendant,  within  the 
meaning  of  the  Act  referred  to,  we  are  of  opinion,  that  so 
far  as  regards  the  issue  on  the  first  pleii,  which  plea 
alleges  that  the  defendants,  together  with  the  plaintiff  and 
others  therein  named,  were  seized  of  a  certain  estate  of 
freehold,  as  tenants  in  common  of  the  land  on  which  the 
grass  in  question  was  cut,  and  the  replication  traversing 
the  averment  of  seizin ;  the  mortgage  in  fee,  given  by 
the  ancestor,  James  Drummond  (under  whom  the  sup- 
posed estate  is  derived)  to  Hendricks^  by  which  all  the 
legal  estate  of  freehold  would  vest  in  Hendricks  and  his 
heirs,  would  be  properly  admissible  in  evidence,  and 
would  disprove  the  averment  in  that  plea.  On  that  pleat 
however,  the  verdict  did  not  pass ;  but  we  refer  to  it,  to 
prevent  any  misunderstanding  as  to  the  grounds  of  our  de- 
cision. « But  we  think  the  mortgage  would  not  be  availa- 
ble to  disprove  another  plea,  which  avers  the  property  in 

the 
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jaes,  when  cut,  to  be  in  the  defendants,  together  with  1862. 
plaintiff  and  the  other  persons  therein  named,  as  — — — 
its  in  common ;  to  which  plea  the  replication  is,  that  a^™ 
prass  was  the  sole  property  of  the  plaintiff,  and  not  Johnston. 
ommon  property  of  the  defendants,  with  the  plaintiff 
the  other  persons  named  in  the  plea.  If  it  had 
ared  the  plaintiff  was  acting  under  any  right  or 
)rity  derived  from  the  mortgagee,  or  his  heirs,  the 
might  be  different.  But  here  the  plaintiff  had  no 
,  or  interest,  or  authority,  except  that  derived  from 
Df  the  heirs  of  the  mortgagor ;  and  in  the  peculiar 
on  between  mortgagor  in  possession,  and  mortgagee, 
bad  not  become  a  mortgagee  in  possession,  nor  had 
I  any  notice  of  an  intent  to  demand  and  receive  the 
and  i)rofit8  of  the  mortgaged  premises,  wc  think  it 
lot  in  the  power  of  the  mortgagor,  or  his  heirs,  or  the 
lee  of  one  of  those  heirs,  to  make  the  mortgagee,  or 
leirs,  receiver  of  those  rents  and  profits :  the  grass 
ing  on  the  land  must  consequently  be  deemed  the 
jrty  of  the  mortgagor,  with  the  assent  of  the  mort- 
u  Such  we  believe  to  be  the  uniform  practice,  and 
jt  calculated  to  preserve  the  rights  of  all  parties. 
e  verdict  for  the  defendants,  we  think,  therefore, 
d  have  been  on  the  issue  to  the  third  plea,  which 
>*  the  plaintiff  to  be  one  of  the  tenants  in  common,  and 
[1  the  second  plea,  which  does  not  include  the  plain- 
nd  in  that  respect  is  more  favorable  to  the  defend- 
ban  the  third  plea.  The  second  plea,  on  which  the 
lave  found,  covers  the  material  averment  in  the  third 
and  a  little  over. 

der  these  circumstances,  in  a  case  of  small  moment, 
1  occupied  soiac  time  in  the  trial,  and  where  the 
5  are  clearly  with  the  defendants,  we  do  not  feel  it 
luty  to  send  it  to  another  trial,  where  we  can  do 
e  justice  the  plaintiff  can  expect  without  it.  We 
therefore,  discharge  the  rule;  but  if  the  plaintiff 
s  it,  the  verdict  may  be  entered  on  the  third 
instead  of  the  second;  and  the  damages,  which 
[)derstand  to  have   been  given  for  the  value  of  the 


grass, 
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1862.     grass,  under  the  provision  of  the  Act  of  Assembly  (though 

not  so  noted  in  the  verdict),  in  lieu  of  a  judgment  j)ro 

against  '^^tomo  habendOj  may  be  reduced  by  a  deduction  of  the 
Johnston,  amount  of  the  plaintiff's  interest  as  one  of  the  tenants  iii 
common,  which  may  be  ascertained  from  the  Judge's  notes. 
As  the  plaintiff,  whatever  his  right  might  be,  was  not 
entitled  to  replevy ;  the  defendants  would,  in  strictness,  be 
entitled  to  recover  the  whole  value,  subject  to  a  future 
account,  as  they  would  be  to  a  return  of  the  whole,  on  a 
judgment ^ro  retorno  habendo;  but  we  are  enabled  here 
to  make  a  fit  adjustment,  and  are  desirous  of  preventing 
further  controversy,  if  the  plaintiff  assents.  If  he  prefers 
going  into  account  with  the  defendants,  in  regard  to  the 
common  property,  or  to  have  the  verdict  remain  as  it  is» 
we  shall  simply  confine  ourselves  to  discharging  the  rule. 


Ex  Parte   THOMAS. 

Where  work  A  RULE  nisi  was  granted  for  a  7nandamus  to  the 
the'gao^^by  jLJL  Genei-al  Sessions  of  Si.  John^  directing  them  to 
thrsheriff  of  P^y  for  work  done  by  direction  of  the  Sheriff,  in  repairing 
^A^ndSmis  ^^^  gaol'  The  account  had  been  laid  before  the  Grand 
^mpe^uif  ^"^  J^^y'  ^^  ^^^  Sessions,  as  directed  by  the  1  Bev.  Stat.  c.  54, 
General         gnj  they  had  merely  recommended  the  Sessions  to  inves- 

SesBiODS  to  "^  •^ 

pay  for  the     tigate  the  claim. 

appearing  Allen  now  shewed  cause,  and  contended  that  the  Court 

authorized      would   not   interfere,   because,  admitting  the  applicant's 

have  irdone.  legal  right,  he  had  also  a  specific  legal  remedy,  and  where 

this  is  the  case,  the  Court  would  not  grant  a  mandamus. 

1  Chit.   Gen.  Pr,  791.     This  was  especially  true,  if  the 

remedy  by  mandamus  was  not   more  effectual   than  the 

legal  remedy.     The  Queen  v.  T/ie  Hull  &  Sdby  Raihcay 

Company  (a). 

J.  A  Street  J  Q.  C,  contra.     The  Sessions  did  not  dis- 

(a)  6  Q,  B.  70. 

pute 
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hat  the  work  was  performed,  but  denied  their  lia- 
,  because  they  did  not  employ  Thomas.  The  Sheriff 
large  of  the  gaol,  and  was  bound  to  keep  it  in  repair. 
HIE,  J.  The  Sessions  must  repair  the  gaol,  according 
Rev.  Stat.  c.  54.]  The  Grand  Jury  having  recom- 
ed  the  Sessions  to  investigate  the  claim,  was  a  recog- 

of  it,  and  it  thereupon .  became   the   duty  of  the 
ms  to  assess  for  the  amount.      [Carter,  C.  J.      I 
not ;  they  do  not  admit  any  right.]  Who  was  to  pay 
aimant?   [Carter,  C.  J.    The  person  who  employed 
I     The  1  Bev.  Stat.  c.  54,  does  not  say  that  they  are 
it  until  the  assessment  is  made.       The  Sheriff  was 
i  to  keep  the  gaol  in  repair,  and,  therefore,  ho  had 
ed  authority  to  bind  the  Sessions  for  that  purpose. 
DHiE,  J.     Is  it  not  the  duty  of  the  •Sessions  to  pro- 
a  proper  gaol,  and  if  they  neglect  to  do  so,  and  a 
ner  escapes  without  any  neglect  of  the  Sheriff,  would 
J  liable  to  indictment?]    Yes.    The  case  of  The  King^ 
he  Justices  of  Middlesex  (a),  shewed  that  where  the 
ons  had  authority  to  do  a  certain  act,  a  mandamus 
d  be  granted  to  compel  them.     Keeping  the  gaol  iu 
ir,wa8  a  public  duty. 

lrter,  C.  J.  When  the  rule  was  granted,  I  thought 
uld  not  be  maintained,  and  hoped  it  might  lead  to  a 
sment.  The  only  question  is,  whether  the  Sheriff 
implied  authority  to  bind  the  Sessions.     I  think  it  is 

he  has  not.  They  might  delegate  to  him  the  power 
ake  a  contract,  but  they  have  not  done  so  in  this  case. 
lrker,  J.  I  am  of  the  same  opinion. 
TCHiE,  J.  The  Revised  Statutes  provide  for  repairs 
e  public  county  buildings, — that  '*  On  the  presentment 
the  Grand  Jury,  recommending  the  same,''  they  may 
r  an  assessment  for  the  purpose.  The  Sessions  are 
proper  parties  to  enter  into  contracts  for  this  pur- 
.     The  Sheriff  has  no  implied  authority  to  do  so. 

Rule  discharged. 

(a)  ZB.A  Ad.  100. 


1862. 

Ex  Parte 
Thobcas. 


10 


Digitized  by  LjOOQiC 

J 


258  OASES  IN  TRINITY  TESbl 

186S. 


MoPHELIM  offoinM  WKLDON. 

tt^ainSwtT^  FYIHIS  WM  an  •etion  on  the  oaae,  for  omlioioosly  oMsiog 

^SSSSu^todo  A    ***•  plaintiff  to  be  kept  in  prison.    The  declanttaon 

that^SLhte stated,  that   whereas  on    the  5th  February,   1857,   at 

nUjboandtoJficAtdueto,  in  the  County  of  KefU^  hj  an  indenture  of 

nutybm    ^mortgage  between  the  plaintiff  and  defendant,  the  pltto* 

^^i3^*^^  cony  eyed  to  the  defendant,  his  heirs  and  assif^ns,  osr- 

eftui^^"^  tain  lands  (describing  them),  subject  to  a  proTiso  for 

gj^^^be^ redemption,  on  payment  of  £6,000  by  the  plaintiff  to  the 

debt,  whi^    defendant,  with  interest,  on  the  1st  September^  then  next, 

bj  ft  mortgage  with  a  covenant  W  the  plaintiff,  that  he  would  pay  the 

he  aiterwanis  said  8um  of  £6,000  and  interest.     That  on  the  19th  Ffih 

jodgmenti      ruary^  1859,  the  defendant  caused  a  writ  of  capias  ad 

^^^u^^respondendum,  indorsed  for  bail  for  £6,000,  to  be  issued 

demStion^n    *?**^8*  ^^^  plaintiff,  for  a  breach  of  covenant ;  and  caused 

the  mortgaged  the  plaintiff  to  be  arrested  and  imprisoned  thereon,  andde- 

Bherifl's  Vale :  tained  in  prison  until  the  3d  September^  then  next  following ; 

though  this     that  the  plaintiff  appeared  in  the  said  action,  which  was 

Mra[uabie*nt- brought  for  the  breach  of  the  covenant  in  the  said  mort- 

t^l^for    g^<^'  <^nd  for  no  other  cause.     That  in  Eader  term  31 

puj^dffwaa    ^^^^'  ^^®  defendant  recovered  a  judgment  in  the  Supreme 

^eTfon^Mt,  ^"^  against  the  plaintiff,  and  one  Peter  MoPhdim  (since 

^l^e^noe deceased),  for  £12,005  Us.  and  on  the  3d  July,  2S  VuA. 

oftheCoort,  sued   out  a  writ  of  fieri  facias  on  the  said  judgment, 

tiTedisoha^  directed  to  the  Sheriff  of  Kenl^  indorsed  to  levy  £4,005 

det^inftionll^-;  <^Qd  that  by  virtue  thereof,  the  Sheriff  seiaed  and 

^he^!^u    sold  divers  goods  and  chattels  of  the  plaintiff,  and  imlized 

M^il^onfw  therefrom  £1,341  14«.,  and  afterwards,  forwent  of  sufficH 

j^Aidngto     ent  personal  estate  of  the  plaintiff,  to  satisfy  the  residue 

pUiIltiS^  and  of  the  debt,  seized  and  took  in  execution  all  the  plaintiff's 

hipiiira,    "'riffht,  title,  and  interest,  and  equity  of  redemption  in  the 

without  reae-     ^  ^      .^  r 

onahle  and 

prohableeauae 

SmkhU,  thai  if  ft  mortgagee  parohaee  the  equity  of  redemptioii  at  SherUPa  aate,  the 
mortgage  debt  ia  eztlnguiahed. 

Though  the  eTermenai  in  the  dechurmtion  mo  prored,  if  a  material  arerment,  eeaential  tt 
the  mffitenanoe  of  the  acUen,  ia  ooaitled,  the  defendant  wUl  be  entitled  to  a  Boaauti, 
though  he  might  haye  demurred. 

lands 
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Iindfl  described  in,  and  conveyed  by,  the  said  mortgagCt      ItftS. 
sad  sdTertised  the  same  for  sale ;  and  afterwards,  on  the    — - 
18th  March,  1859,  sold  the  plaintUTs  equity  of  redemp-  J^^^""™ 


tioDi  in  Uie  said  lands  so  mortgaged,  to  one  John  A.  wbldoit. 
Morrimm,  then  acting  as  the  defendant's  agent,  and  who 
puthflsed  the  same  at  the  defendant's  request ;  and  the 
dsfendant  thereupon  became  the  owner  of  the  said  lands, 
freed  from  the  plaintiff's  equity  of  redemption.  That 
sfter  the  defendant  had  so  purchased  the  equity  of  redemp- 
tioD  in  the  said  lands,  and  while  the  plaintiff  was  still  a 
prisoner  in  custody  of  the  Sheriff  of  Kenlj  under  the  said 
capias  ad  respondeudum,  to-wit,  on  the  6th  Mai/,  1859,  he 
requested  the  defendant  to  give  the  said  Sheriff  authority 
to  discharge  him  from  custody ;  but  the  defendant  wilfully 
and  maliciously,  and  without  any  reasonable  cause,  refused 
to  do  so,  until  the  3d  September,  then  next  following ; 
whereby  the  plaintiff  was  detained  in  prison  during  all 
that  time,  and  was  thereby  greatly  injured,  &c.  Plea — not 
guilty. 

At  the  trial  before  Carter^  C.  J.,  at  the  Kent  circuit,  in 
November  last,  the  mortgage  from  the  plaintiff  to  the 
defendant;  the  plaintiff's  arrest  and  imprisonment;  the 
judgment  against  the  plaintiff  and  Peter  McPhdim,  at  the 
suitof  the  plaintiff,  and  the^«ya.  execution  issued  thereon ;  ' 
sod  the  sale  by  the  Sheriff  of  the  plaintiff's  equity  of 
redempti<ui  in  the  land  conveyed  by  the  mortgage,  and 
the  Sheriff's  deed  to  Marrieon  were  proved,  substantially 
M  alleged  in  the  declaration.  The  judgment  against  the 
plaintiff,  and  Peter  McPhelim^  was  signed  upon  a  bond 
and  warrant  of  attorney  of  the  same  date  as  the  mortgage, 
and  taken  as  a  collateral  security  for  the  mortgage  debt. 
The  defendant  was  present  at  the  sale  ot  the  land,  and 
read  the  mortgage,  and  gave  the  Sheriff  directious  to  sell, 
subject  to  it,  which  he  did  ;  and,  by  the  defendant's  direc- 
tion, the  Sheriff's  deed  was  sent  to  him,  and  he  paid  the 
Sheriff's  fees  and  expenses.  Morrison  conveyed  the 
property  to  the  defendant  in  February,  I860.  There 
was  &•  distinct  evidence  that  Morrison  had  purchased  as 
the  agent  of  the  defendant*     On  the  day  of  the  sale,  the 

plaintiff . 
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1862.      plaintiff  asked  the  defendant  if  he  was  selling  his  property 

for  the  same  debt  for  which  he  was  holdirig  his  body,  and 

aaainsi  *^®  defendant  answered  that  he  was.  After  the  sale^the 
Wbldon.  plaintiff  said  to' the  defendant,  that  as  the  property  had 
sold  for  more  than  the  mortgagee  debt,  he  presumed  that 
he  (plaintiff)  would  be  at  liberty  to. leave  the  prison;  to 
which  the  defendant  answered,  ''No,  not  till  your  account 
''is  settled."  On  the  2d  May,  1859,  the  plaintiff  was 
served  with  a  copy  of  the  deblaratidn  in  the  action  of 
covenant,  in  which  he  had  been  arrested,  and  was  a  pris- 
oner; and  on  the  6th  Mai/,  his  attorney  wrote  to  the 
defendant,  suggesting  that  the  plaintiff  should  be  released 
from  prison,  in  the  suit,  on  filing  common  bail;  to  which 
the  defendant  answered,  that  he  could  not  consent  to 
release  the  plaintiff  till  all  was  paid.  In  Auffust^the  plain- 
tiff filed  a  bill  in  Equity  against  the  defendant  and  Mor- 
rison, for  an  account  of  what  had  been  realized  under  the 
execution,  and  for  an  injunction  to  restrain  the  defendant 
from  proceeding  in  the  action  of  covenant.  An  injunction 
was  ordered  on  the  3d  September,  and  the  defendant  there- 
upon directed  the  Sheriff  to  discharge  the  plaintiff  out  of 
custody. 

The  Chief-Justice  directed  the  jury  that  the  arrest  of 
the  plaintiff  was  legal,  and  continued  so  up  to  the  18th 
March,  1859,  when  his  equity  of  redemption  was  sold  by 
the  Sheriff.  That  if  the  purchase  was  made  by  Morrmn^ 
as  the  defendant's  agent,  and  with  the  express  intention  of 
conveying  the  property  to  the  defendant,  that  would 
operate  as  an  extinguishment  of  the  mortgage  debt,  for 
which  the  plaintiff  had  been  arrested,  and  he  was  then 
entitled  to  be  discharged  from  custody,  and  there  was  no 
reasonable,  or  probable  cause,  for  his  subsequent  deten- 
tion; at  all  events,  after  the  6th  May,  when  his  attorney 
applied  for  his  discharge.  But  that  to  entitle  the  plain- 
tiff to  recover,  they  mAst  be  satisfied  that  his  subsequent 
detention  was  malicious  on  tHe  part  of  the  defendant. 
The  mere  want  of  probablfe  cause.  Was  not  conclusive  evi- 
dence of  malice.  In  a' case  where  it  was  clear  that  a 
party  had  no  right,  atid  knew  !ie  had  no  right,  to  arrest 

another^ 
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sDother,  that  would  be  strong  evidence  of  malice;  but  it      1862. 

would  be  very  different  where  the  legal  right  to  imprison    

was  doubtful,  and  the  arrest  was  abandoned  as  soon  as     against 

that  right  was  determined  by  competent  authority.     If,    Wsldon. 

takbg  all  the  circumstances  into  consideration,  they  came 

to  the  conclusion  that  in  detaining  the  plaintiff  in  custody 

after  the  6th  iUay,  the  defendant  was  influenced  by  ill  will 

or  vindictiye  feelings,  and  for  any  othor  purpose  than  a 

supposed  bona  fide  right  as  a  creditor,  to  hold  the  body  of 

the  plaintiff,  for  the  debt  for  which  he  had  been  arrested, 

that  would  amount  to  malice,  and  entitle  the  plaintiff  to  a 

yerdict.     The  jury  found  a  rerdict  for  the  plaintiff,  for 

£200. 

D.  8.  Kerr^  in  Hilary  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  of  mipdirection,  and  that 
the  verdict  was  contrary  to  law. 

A.  i.  Palmer  shewed  cause  in  Easter  term  last.  1st. 
The  mortgage  debt  was  extinguished  by  the  purchase  of 
the  equity  of  redemption,  and  it  was  the .  defendant's  duty 
to  discharge  the  plaintiff  from  imprisonment.  A  person 
purchasing  an  equity  of  redemption,  impliedly  undertakes 
to  indemnify  the  mortgagor  against  the  payment  of  the 
debt.  1  Hill.  Morig.,'i)20 ;  1  iSagd.  Vend.  {lOCh Ed.,)  313. 
In  Forsyihy.  Bristoive  (a)  ^Martin  B,  says :  * '  The  purchaser 
''of  an  equity  of  redemption  buys  the  estate,  subject  to  the 
•'mortgage;  ho  agrees  to  pay  the  interest,  and  indemnify 
*'the  mortgagor."  In  the  present  case,  the  property  was 
sold  expressly  subject  to  the  mortgsige,  so  that  it  is  not 
letl  to  implication  of  law.  This  point  was  expressly 
decided  by  the  Master  of  the  Kolls,  in  1845,  in  the  estate 
of  Beckwiihy  where  it  was  held  that  the  debt  was  extin- 
guished, by  the  mortgagee  purchasing  the  equity  of 
redemption .  [  Kitohie,  J.  Is  there  no  distinction  between 
a  legal  and  an  equitable  extinguishment  of  a  debt?]  No. 
The  mere  payment  of  a  debt  may  not  of  itself  throw  upon 
the  defendant  the  duty  of  discharging  the  plaintiff,  but  he 
was,  at  all  events,  bound  to  do  so  on  request.  In  Stewart 
V.  Rnmdage  (6) ,  there  was  no   conveyance  to  the  pur- 

(a)  S  Sxeh.  71S.  ih)  1  AUw^  205. 
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186t.  chaser  of  the  property  at  the  SheriflPa  aale,  and,  tiiereford, 
~~"  it  was  he]d  that  the  judgment  was  not  satisfied.  It 
«f  ciiui  cannot  be  contended  now,  that  the  phiintiff  was  liable  to 
WxLTOH.  be  detained  in  prison  for  the  costs,  because  that  was  not 
the  ground  on  which  the  defendant  claimed  the  right  te 
retain  him^.  2.  Morriaon  was  only  a  nominal  purchaser 
of  the  property ;  he  acted  only  as  the  defendant's  agent. 
The  defendant  controlled  the  sale,  and  paid  the  purchase 
money,  and  this  would  create  a  trust  in  law.  Ambrwe  r. 
Ambrose  (a) ;  JRyall  r.  ByaU  (6) ;  PooUy  v.  Budd  (c)- 
The  defendant  then  stands  as  the  purchaser  of  the  equitj 
of  redemption,  and  his  debt  was  thereby  satisfied.  3. 
The  defendant's  refusal  to  discharge  the  plaintiff,  after 
request,  was  evidence  of  malice.  Pagt  r.  Wiple  {d); 
Orozer  v.  Pilling  (e);  Heywoad  v.  OoUinge  (/).  If  it 
was  necessary  to  shew  any  determination  of  the  suit,  before 
bringing  this  action,  it  was  shewn  by  the  defendant's  erder 
to  discharge  the  plaintiff  from  custody ;  but  it  is  not  neces- 
sary to  shew  a  termination  of  the  suit,  where  the  process 
of  the  CSourt  has  been  improperly  employed.  Orainger  ▼. 
Hill  (ff) .  It  is  evidence  of  malice,  if  a  plaintiff  in  a  suit 
attempts  any  object  beyond  the  recovery  of  his  debt. 
The  defendant  clearly  had  no  reasonable  and  probable 
cause  for  the  detention  of  the  plaintiff,  after  the  tth  May, 
It  was  an  abuse  of  the  process  of  the  Court,  to  detain  him 
after  that,  and  if  there  was  evidence  to  shew  that  it  was 
done  maliciously  (and  the  jury  must  have  found  that  it 
was),  the  action  will  lie.  Churchill  v.  Siggera  (h). 
[Carter,  C.  J.  If  the  whole  case  turned  on  the  question 
of  malice,  there  was  sufficient  evidence  of  it  to  go  to  the 
jury.]  4.  The  plaintiff  proved  all  the  averments  in  the 
declaration,  and  was,  therefore,  entitled  to  a  verdict.  The 
defendant  might  have  demurred,  or  moved  in  arrest 
of  judgment,  if  the  declaration  disclosed  no  cause  of  action, 
but  he  cannot  have  a  new  trial. 
2>.    8.    Kerr^    oovUra.      1.   The  debt    was    not  dis- 

(a)  1  Pr.  Wm.  821.  {h)  1  A$k.  fiS.         ce)  U  Beet.  Si. 

(d)SJFa«t,S14.  C«)4B.dlC.aS.  (/)S^4£SaB. 
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{ed  by  the  purchase  of  the  equity  of  redemptioo^ 
t>oly  effect  of  it  was  to  make  the  defendant  liable,  if 
K>k  possession,  to  account  to  tiie  mortgagor  for  the 

and  profits.  1  BiU.  Morig.,  448,  454,  455.  A 
can  only  be  extinguished  by  the  creditor  taking  a 
ity  of  a  higher  nature,  or,  by  its  becoming  merged  in 
dgment.  Bac.  Abr.  <^  Extinguishment."  (/>).  A 
tared  mortgage  can  only  be  discharged,  by  a  certificate 
tisfaction  in  the  records,  signed  by  the  mortgagee. 
!;.  8iat.  c.  112,  §  15.  And  on  payment,  the  mortgagee 
be  compelled  to  acknowledge  satisfaction,  17  Vict.  e. 
ulhcap.  5,  §  8.  Lockhart  v.  Hardy  (a),  shews  that 
a  foreclosure  of  a  mortgage  is  not  a  satisfaction,  if 
state  is  insufficient  to  satisfy  the  debt,  and  that  the 
g;agee  may  still  proceed  on  the  covenant.  [Parker, 
le  would  open  the  foreclosure  in  such  a  case.]  Eren 
^orrimm  did  purchase,  as  trustee,  for  tiie  defendant, 
would  be  no  extinguishment  of  the  mortgage, 
sy  V.  Richardson  (6).  2.  There  was  no  trust  on  the 
of  the  record.  If  there  was  a  trust,  it  was  not  in 
Dg,  i(nd  is,  therefore,  void,  under  the  Statute  of 
ds,  1  Rev.  Stat.  c.  123,  §  7.    BarOeU  v.  PicJcersgiU 

Morrison^  therefore,  was  the  purchaser  of  the  equity 
demption,  and  the  plaintiff's  remedy  must  be  against 

3.  Even  if  the  debt  for  which  the  plaintiff  was  in 
dy,  was  paid  by  what  took  place,  the  omission  of  the 
idaut  to  discbarge  the  plaintiff,  is  not  a  ground  of 
3,  unless  be  detained  the  plaintiff  maliciously.  Moore 
uardner  (d).  If  the  debt  was  satisfied,  the  plaintiff 
d  have  applied  to  a  Judge,  to  be  discharged  from 
dy  :  his  imprisonmeDt  being  legal  in  the  first  instance, 
3  not  the  defendant's  duty  to  discharge  him,  and  he 
I  liable  for  not  doing  so,  unless  malice  is  proved. 
Medina  v.  Grove  (e).  No  malice  was  proved.  The 
e  must  determine  whether  tiie  facts  set  up  constitute 
ible  cause  :  the  jury  is  to  decide  whether  the  facts  exist 
on  V.  Williams  (/).     If  a  party  has  a  legal  right 


I  Beav.  349. 


(b)  9  Hare,  784. 

(c)  10  q.  B.  168. 


(/)  %Q.B.  169. 


to 
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1862.  to  proceed  in  a  suit,  it  repels  the  idea  of  want  of  probable 
cause ;  and  if  he  has  probable  cause  for  proceeding:  in  a 

McPhKLIM  '  r  r  ~» 

against  ^^^^9  ^^  ^^  ^^^  liable  to  an  action,  although  he  may  have 
WxLDON.  been  actuated  by  malicious  motives.  The  pleadings  in 
^  this  case  shew  that  there  was  probable  cause  for  refusing 

to  discharge  the  plaintiff,  and  the  Judge  should  hare  so 
directed  the  jury.  There  cannot  be  a  want  of  probable 
cause  while  a  suit  is  pending,  and  it  was  not  shewn  here 
that  the  suit  was  determined.  Gilding  v. Eyre  (a).  The 
question  of  malice  should  not  have  been  left  to  the  jurr; 
it  is  a  question  of  law.  4.  The  defendant  was  entitled  to 
a  nonsuit,  because  the  plaintiff  did  not  prove  enough  to 
maintain  his  action.  It  is  no  reason  for  not  granting  a 
nonsuit,  where  no  cause  of  action  is  proved,  that  the 
defendant  might  have  demurred  to  the  declaration. 
Whitioorth  v.  HdU  (b). 

Cur.  adv.  vuU, 


Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
We  intimated  at  the  close  of  the  argument,  in  the  last  term, 
that  in  our  opinion,  the  verdict  could  not  be  susUiued. 
We  have  seen  nothing,  on  further  consideration,  to  alter 
that  opinion.  Indeed,  we  are  all  satisfied  there  is  no  found- 
ation for  the  action  whatever. 

The  arrest  of  the  plaintiff,  at  the  suit  of  the  defendaul. 
and  his  imprisonment  thereunder,  were  perfectly  legal. 
The  debt,  on  which  the  bailable  capias  issued,  was  never 
actually  paid  ;  there  has  been  no  order  of  the  Court  or  a 
Judge,  to  set  aside  that  writ,  or  to  discharge  the  now 
plaintiff  from  the  arrest  or  imprisonment  thereunder; 
neither  has  any  legal  determination  of  that  suit  been 
shewn.  Proof,  that  the  plaintiff  had  not  declared  in  au 
action  removed  by  habeas  co^'pus,  within  two  terms,  is  not 
sufficient  evidence  of  a  determination  of  the  suit,  to  support 
an  action  for  malicious  arrest.  Non^ish  v.  Richard  (c). 
But  proof  that  no  declaration  was  filed  or  delivered,  within 
a  year  after  the  return  of  the  writ  is  sufficient,  because  the 

(a)  10  C.  B.,  N.  S.,  692.        (6)  2  B.  it  Ad.  m.       (c)  ZA.dE,  733. 
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cause  is  then  out  of  Court.  Pierce  v.  Street  (a).  The 
plaintiiSr,  here,  relies  on  an  equitable  discharge  of  the  debt, 
by  reason  of  the  debt  having  been  «.ecured  by  a  contem- 
poraneous mortgage  on  freehold  property,  and  the  equity 
of  redemption  having  been  levied  on  by  the  Sheriff,  and 
sold  to  the  then  plaintiff,  the  mortgagee,  whereby  (the  sale 
being  necessarily  made  subject  to  the  mortgage),  the 
mortgage  debt  was  in  equity  extinguished. 

Waiving,  for  the  present,  any  question  as  to  the  agency, 
and  assumiog  Weldon  to  be  the  real  purchaser  from  the 
Sheriff;  and  Morrisonihe  mere  nominal  purchaser  on  behalf 
of  Weldon^  it  afforded  no  defence  on  the  trial  of  the  issue 
on  the  record,  whatever  material  it  may  have  afforded  for 
apleajNits  darrein  continuance^  or  for  a  summary  appli- 
cation to  the  Court  or  a  Judge,  to  be  discharged  from 
prison.  There  is  no  reason  to  suppose  that  any  order  for 
discharge  would  be  made  without  payment  of  costs.  It 
appears  that  the  now  defendant,  the  then  plaintiff,  obviated 
the  necessity  of  any  such  application,  by  himself  ordering 
the  discharge,  as  soon  as  the  Judge  had  decided  on  the  appli- 
cation in  Equity,  that  the  mortgage  debt  was  extinguished 
l)y  the  purchase  of  the  equity  of  redemption. 

It  is  unnecessary  for  us  to  say  anything  as  to  the  cor- 
rectness of  that  decision  in  Equity.  It  was  given  in  accord- 
ance with  ft  previous  decision  of  the  Master  of  the  Rolls  (6), 
which  was  not  appealed  from,  and  must  stand  good  until 
reversed  and  which  we  are  not  prepared  to  question. 

(a)  3  J3.  ^  Ad,  307 
^b)  In  re  Beciwith,  a  Bankrupt,  In  this  ca^e,  Beckioilh  bad  giiren  a  mort- 
zifce  to  Marth,  for  £1.000,  as  coUateral  security  for  the  payment  of  certain 
notes,  on  which  Marsh  was  liable,  as  indorser,  and  which  be  was  obliged  to 
|<ay.  BeekwiUCs  ecjuity  of  redemption  was  sold  under  execution,  and  pur- 
(>hM4^d  by  Marshy  for  £5,  and  he  afterwards  sold  the  property  for  £540. 
Bickxcith  haTing  become  bankrupt.  Marsh  claimed  against  bis  estate,  the 
UUoce  due  on  the  promissory  notes,  after  giving  credit  for  the  £540,  for 
which  he  bad  sold  the  property ;  but  the  commissioner  decided,  that  bis  claim 
must  be  reduced  by  the  amount  secured  by  the  mortgage,—  holding,  that  by 
*be  purchase  of  the  equity  of  redemption,  the  mortgagee  had  settled  the  value 
of  the  property,  at  the  amount  bid,  over  and  above  the  mortgage.  On  appeal, 
this  decision  wan  eiflrmed  by  the  Master  of  the  Rolls,  who  held,  that  by  the 
»]e  of  the  eq  oity  of  redemption,  it  was  conclusively  proved,  that  the 
property  was  worth  more  than  the  debt;  and  that  when  the  mortgagee 
became  rested  with  the  equity  of  redemption,  the  debt  seeared  by  the 
mortgage  was  estingaiahed.  —  Bkportsr. 

It 
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186S.  It  proceeds  upon  the  principle,  that  the  lerj  on  tiie 
J-— ~"  equity  of  redemption,  and  sale  subject  to  the  mortgage,  it 
ogainH  ^^  admission  that  the  mortgaged  property  is  worth  more 
WxLMw.  than  the  amount  due  on  the  mortgage ;  and  it  would  seem 
from  some  iate  cases,  that  a  stranger,  being  the  purchaser 
of  the  equity  of  redemption,  would  be  liable  in  Equity,  to 
dischai*ge  the  mortgage,  or  at  least  to  indemnify  the  mort- 
gagor agHinst  the  coyenents  therein  contained  (a). 

The  rule  for  setting  aside  the  yerdict,  is  made  on  the 
simple  ground,  that  the  legal  imprisonment  of  the  now 
plaintiff,  at  the  suit  of  the  now  defendant,  was  terminated 
by  the  yoluntary  order  of  the  then  plaintiff^  who  cannot  be 
made  eufajeet  to  damages  for  not  giytng  that  order  at  an 
earlier  period ;  and,  in  short,  that  an  action  cannot  be 
nuiintained  for  omiUing  to  do  an  act  which  ^be  party  is  not 
legally  bound  to  do,  whateyer  malice  may  haye  actuated 
the  non-feasance.  If  the  plaintiff  considered  himself 
entitled  to  his  discharge,  immediately  after  the  Sheriff's 
sale,  it  is  rather  singular  he  did  not  apply  for  it.  The 
discharge  from  arrest  is  in  the  discretion  of  the  Court  or 
a  Judge,  and  may  be  exercised  where  no  action  could  be 
maintained,  in  consequence  of  the  proceedings  not  being 
at  an  end.  Whitworthv.  Hall  (b).  In  Page  y.  Wiple  (c), 
Lord  EUenborough  says  :  *<  Is  it  the  duty  of  a  plaintiff  to 
'*  run  after  his  writ  which  has  properly  issued,  in  order  to 
**  stop  the  execution  of  it ;  or,  is  it  not  rather  the  concern 
**  of  the  debtor  when  he  satisfies  the  demand,  to  ask  for  a 
**  countermand  of  the  writ,  or  an  order  for  his  discharge  ?** 

It  is  a  sufficient  answer  to  Mr.  PcUmer's  proposition, 
that  in  eyery  case,  a  plaintiff  proying  the  ayerments  in  his 
declaration,  is  entitled  to  a  yerdict,  to  cite  the  decision  in 
Whitworth  y.  Hall  (d).  Other  cases  might  be  referred  to, 
in  which  the  Court  has  refused  to  disturb  a  yerdict,  on 
the  ground,  that  a  material  ayerment  has  been  omitted  in 
the  declaration,  because,  after  yerdict,  it  will  be  presumed 
that  the  fact  essential  to  the  action  was  preyed  without 
being  ayerred,  although  the  declaration  might  be  demor- 

(•)  See,  J%  r§  OroMier,  U  Grant,  687.  (6)  ^B.dAd.  eoo. 

(c)  ZBmH, 817.  id)  %B.dAi.m^ 

red 
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red  to  for  want  of  such  aTerment.  The  objection  may  be      186S« 
taken  on  motion  for  a  nonsuit,  for  want  of  the  proof. 

Rule  absolute.         agaiiut 

WXLDOV. 


LYONS  against  ELLISON. 

THOMSON,  on  behalf  of  the  bail  in  this  action,  moved  The  words  ^ 
in  Easter  term,  to  have  an  exoner^ur  entered  on  the  wenrauSSd 
bail  piece,  and  the  recognizance  roll  set  aside,  on  the  |l^^!j^0^t»^^ 
ground  that  what  purported  to  be  the  affidavit  to  hold  to  tS[kenb^<^a 
hail,  taken  before  a  Commissioner  for  taking  affidavits,  was  ^?^eid^Mr 
a  nullity,  inasmudi    as  the  worda   **  before   me"*  were  cj^rter*  <i.  j., 

WUmot  Mid 

omitted  from  the  jurat.  It  appeared,  that  the  defendant  RUehU,J.J. 
was  arrested  in  October^  1860 ;  that  he  put  in  special  bail  4i»etaiitui\ 
on  the  9th  November;  that  issue  was  joined  on  the  28th  ^i^tf*^"^ 
December;  and  that  a  verdict  was  found  for  the  plaintiff,  Sn^lf^A^n 
at  the  trial  at  the  York  Sittings,  June  26th,  1861.  A  ca.  ^^J^;  " 
M.  to  fix  the  bail  was  issued  August  30th,  1861,  and  an^M^ntered 

*'  on  ui6  Dul- 

action  brought  on  the  recognizance,  October  I9th,  1861.  piece,  rad  the 
The  bail  swore  that  the  defendant  left  the  Province  with-  roll  let  aside 
out  their  knowledge,  shortly  after  special  bail  was  put  in,  lateforSie 
and  went  to  the  United  States^  and  had  never  returned,  ^M>eSig^* 
and  they  believed  never  would  return.  ISS^Su^^. 

D.  8.  Kerr  oppesed  the  motion.  The  bail  can  take  no 
objection  to  the  affidavit,  which  the  defendant  himself 
could  not  have  taken ;  and  it  would  be  too  late  for  him  to 
object  to  any  defect  in  the  affidavit,  after  perfecting  bail, 
and  taUng  other  steps  in  the  cause.  Chapman  v.  Snow 
(a) ;  Jones  v.  Price  (6) ;  UArgewtY.  Vivant  (c) ;  Shavy 
man  v>  WaUek/  {d);  Knight  v.  Dorsy  (e);  Tucker  v. 
Cokg^  if);  Norton  v.  Danvers  (g).    Neither  would  it 

^JlB.dtr^tSL  ib)lBa9t,Sl.  (c;iJSM,SSO. 

fi^e  renal.  1S5.  («)1J.«B.48.  {f)^Cr.^J.4». 

^)  IT.n.  876, 
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be  any  answer  by  the  defendant,  that  he  was  ignorant  of 
the  defect,  as  he  was  bound  to  be  aware  of  it,  as  soon 
as  he  was  aware  of  the  proceedings.  Esdaile  v.  Davis 
(a).  The  mere  omission,  ex  post  facto ^  of  two  formal 
words  in  the  jurat,  will  not  vitiate  the  affidavit ;  perjury 
could  be  assigned  on  it;  and  the  Courts  have  permitted 
similar  defects  in  affidavits,  to  be  amended,  as  by  inserting 
the  place  of  swearing.  [Ritohie,  J.  Here  there  is  no 
affidavit,  as  the  defects  render  it  a  nullity.  The  re  being 
no  affidavit,  for  what  do  you  make  the  bail  liable  ?]  For 
the  aniount  endorsed  on  the  writ,  which  is  the  same  aa 
that  in  the  affidavit,  and  is  the  amount  for  which  the 
defendant  is  arrested.  2  Rev,  Slat.  353.  It  is  not 
denied  that  the  defendant  made  the  affidavit,  and  that  the 
person  whose  name  is  subscribed  to  the  jurat  had  author- 
ity to  administer  an  oath.  The  application  should  have 
been  made  in  the  suit  against  the  bail.  [Ritchie,  J.  The 
bail  piece  was  taken  in  the  first  suit,  and  the  appIicatioD 
to  enter  an  exoneretur  thereon  is  properly  made  in  the 
same  suit.]  It  is  too  late  to  enter  an  exoneretur ^  after  the 
bail  piece  has  been  enrolled. 

Thomson,  in  reply.  The  cases  cited  on  the  other  sidr^ 
were  applications  made  by  the  defendants :  here  the  appli- 
cation is  made  by  the  bail ;  which  is  a  very  different  case. 
It  cannot  be  said  that  they  have  slept  on  their  rights: 
they  are  not  bound  to  lock  after  what  the  defendant  i> 
doing.  If  an  application  for  relief  could  not  be  made 
after  the  bail-piece  is  enrolled,  the  bail  might  be  deprivcHl 
of  all  remedy,  inasmuch  as  the  plaintiff  can  enroll  the  bail- 
piece,  at  any  time  before  suing  the  bail ;  but  the  bail  may 
apply  at  anytime  before  judgment  recovered  against  them. 

Cur,  adv.  vuli. 


Ritchie,  J.,  now  delivered  the  judgment  of  himself, 
Carteb,  C.  J.,  and  Wilmot,  J. 

This  is  an  application  on  behalf  of  bail,  sued  on  h 
recognizance  of  bail,  to  enter  an  exoneretur  on  the  bail- 
piece,  and  set  aside  the  recognizance  of  bail,  on  the  ground 


(a)  6  J)<npL  4€&. 
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that  the  document  professing  to  be  an  affidavit  to  bold      1862. 
10  l)ail,  and   to  have   been  made  before  a  commissioner, 
vras  not    properly   sworn,  the  jurat  omitting  the  words     againgi 
"before  me."  BLLidoN. 

A  mere  imperfection  constituting  an  irregularity  in  the 
affidavit  to  hold  to  bail,  may,  no   doubt,  as  regards    the 
luterference    of   the  Court,    on    motion,  be  waived,   by 
putting   in  bail   ab6ve;     but  what  professes  to    be    an 
affidavit  in  this  case,  ie,  I  think,  under  the  authorities, 
an  absolute  nullity;  and  though  an  irregularity  may  be 
waived,   a  nullity   cannot.     In   Meg.  v.   Inhabitants    of 
Blaxham  (a)  it  was   unequivocally  held,  that  the  want 
of  the  words  ^^  before  me,"  in  an  affidavit  taken  before  a 
Commissioner,   was   not  an    irregularity,    but   a   defect 
affecting  the  jurisdiction,  and  that  it  could  not  be  waived. 
Lord  Denman^  Chief- Justice,  says,  **  I  think  this  is  not 
'•an  irregularity  which  can  be  waived ;  a  defect  of  juris- 
'*  diction  is  shewn,  and   the   objection   is   one  which  we 
*»  cannot  avoid  giving  effect  to ; "  and  Coleridge^  J.,  says, 
•'  This  defect  is  not  a  mere  irregularity,  but  affects  the  juris- 
'•  diction,"  and  again,  *•  It  is  consistent  with  the  jurat,  that 
•'  the  oath  was  not  administered  at  all,"  and,  per  Wightman^ 
J.,  ''  The  jurat  is  clearly  not  sufficient :   consistently  with 
*'  it,  the  affidavit  may  have  been  sworn  before  a  person 
"  having  no  authority."    In  Reg*  v.  Inhabitants  ofNorbury 
ifj),  the  Court  acted  on  the  authority  of  Beg. v.  Bloxham^ 
and  refused   to  overrule   the   case ;   and   in   Graham  v. 
Ingl^  (c)  ;  where  the  same  question  arose,  Po^ZocA;,  C.  B., 
says,  '<  The  affidavit  is  bad,  by  reason  of  the  omission  of 
•'  words  *  before  me,'  in  the  jurat.  It  is  the  same  as  if  there 
**  bad  been  no  affidavit,"  and,  per  Parke,  B.,  •*  We  are 
**  bound  by  the  cases  of  Beg.  v.  Inhabitants  ofBloxham^  and 
•*  Beg.  r.Inhabitants  of  Norbury,  to  hold  that  this  having 
'*  been  made  before  a  Commissioiier,  is  bad,  for  omitting 
'•in  the  jurat  the  words  ^beforeme,'and  again,  <<  The  present 
•*  affidavit  is  equivalent  to  no  affidavit,"  and,  per  Alderson, 
B.,  **The  affidavit  ought  to  have  followed  the  usual  form, 
'^  aod  not  having  done  so.,  must  be  treated  as' no  affidavit.'' 

(a)aaB.tl8.  (V)i<i.B.tai,n.(a.)  (e)tSuh.9K. 
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1S6S.        If  the  Court  of  Excheqaw  felt  tfaemMlTee  bound  by 
the  authority  of  the  cues  cited,  is  aot  this  Court  equally 
so?  But  if  tiiey  were  open  to  reriew,  we  oaa see  no  reason 
Slusos.    to  doubt  the  accuracy  of  the  decisions.    By  what,  than,  is 
the  liability  of  the  bail  to  be  goTemed,  if  there  was  no  affids- 
yit?  The  defendant  has  clearly  been  illegally  held  to  baUt 
because  the  BevUed  StaitdeM  say  that  no  person  shall  be 
**  held  to  special  bail,  upon  any  process  issuing  ont  of  any 
**  Court  of  Record  in  the  Province,  where  the  cause  of  action 
**  shall  not  amount  to  upwards  of  £5,  and  aflMarit  thereof 
c  c  made  and  filed  as  heretofore  accustomed,"  and  after  speci- 
fying before  whom  the  affidavit  may  be  nade,  adds,  '*  And 
*^  the  sum  or  sums  specified  in  imch  affidavit ^  shall  be  en- 
**  dorsed  on  the  back  of  the  writ  or  process,  for  whidi  sum 
«<  or  sums  so  endorsed,  the  Sheriff  or  other  officer,  to  whom 
*'  such  writ  or  process  shall  be  issued,  shall  take  bail,  and 
^<  for  no  more,"  and  the  next  section  declares  that,  **  In  sll 
^*  suits    wherein    the   writ  or  process    shall  not  be  so 
<<  indorsed  for  bail,  the  defendant  shall  not  be  arrested/* 
It  has  been  suggested  that  the  body  of  the  affidavit  is 
sufficient,  that  it  was  made  and  subscribed  by  the  right 
person,  and  that  the  authority  of  the  Commissioner,  whose 
name  is  subscribed  to  the  jurat,  is  not  disputed.     This 
may  be  all  true.     But  does  it   make  the  document  sd 
affidavit?  and  if  it  does  not,  how  does  it  help  the  esse? 
It  has  also  been  urged  that  the  plaintiff  has  recovered  his 
judgment,  on  the  cause  of  action  set  out  in  the  affidavit :  but 
how  can  this  be,  when  there  is  no  affidavit?    If  the  psper 
professing  to  be  an  affidavit  is  an  absolute  nullity,  how 
can  the  Court  look  at  it  (after  determining  that  it  is  do 
affidavit),  to  ascertain  what  it  contains?  and  if  no  affida- 
vit, how  can  anything  it  may  contain,  affect  the  parties? 
Must  it  not  be  treated  either  as  an  affidavit,  or  so  much 
waste  paper?    There  caa  be  no  doubt  that  if  a  plaintifl' 
recovers  for  a  cause  of  action  wholly  different  firom  the 
cause  of  action  contained  in  his  affidavit  to.  hold  to  btil, 
the  bail  are  entitled  to  be  relieved.  Does  it  noi  necesssrilj 
follow,  that  if  he  recovers  for  a  cause  of  action  not  in  sQjr 
affidavit,  they  must  be  equally  free  from  liability  ? 

This 
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This  case  seeiM  to  us,  simply  to  amount  to  this :  the  lS8f  • 
plaintiff  wTongfvXlj  arrested  the  defendant,  witheut  an 
sffidavit,  contrary  to  the  express  proTisions  of  the  statute : 
the  defendapty  supposing  himself  to  hare  been  rightfully 
arrested,  gires  bail  to  the  Sheriff,  and  leares  the  country  x 
the  bail  to  the  Sheriff,  ignorant  of  the  plaintiffs  wrong- 
ful act,  supposing  (ss  we  think  they  had  good  right 
to  do)  the  arrest  legal,  put  in  special  bail :  judgment 
is  recoyered  against  the  principal,  and  the  plaintiff  seeks 
to  make  that  judgment  arailable  against  the  bail,  by 
suing  them  on  the  recognizance ;  when,  for  the  first  time, 
as  appears  by  the  affidavit,  they  discoyer  the  want  of^an 
affidavit,  aud  apply  promptly  for  relief.  We  cannot 
disoover  in  what  respect  they  have  been  guilty  of  any 
laches.  So  soon  as  an  attempt  is  made  to  enforce  a 
liability  against  them,  they  naturally  search  to  ascertain 
whether  they  are  liable,  aud  for  what ;  whether  the  plaintiff 
has  recovered  for  a  cause  of  action  set  out  in  his  affidavit. 
Instead  of  finding  an  affidavit,  and  a  recovery  for  a  matter 
not  set  out  in  it,  in  which  case,  they  would,  unquestionably, 
be  entitled  to  have  an  exoneretur  entered,  they  find  he  has 
recovered  for  a  cei^tain  cause,  but  no  affidavit  at  all.  Had 
they  found  in  the  first  case  an  affidavit,  and  a  recovery  for 
H  difiTerent  cause,  the  plaintiff's  proceedings  would  have 
been  so  far  correct,  that  for  the  cause  for  which  an  affidavit 
had  been  made,  he  would  have  bad  the  right  to  indorse 
the  writ,  and  arrest  the  defendant ;  but  in  the  latter  case 
he  was  wrong  from  the  beginning;  having  made  no 
affidavit,  he  had  no  such  right  at  all.  How  the  bail  can 
be  held  free  from  liability  in  the  one  case,  and  liable  in 
the  other,  we  are  constrained  to  confess  our  entire 
inabilily  to  understand. 

Wo,  tiierefore,  think  an  exoneretur  should  be  entered, 
and  the  recognizance  set  aside. 

PaKitlsa,  J.,  said  he  thought  this  was  not  a  ease  vriiere 
the  Osiirt  was  oaHed  on  to  interfere. "  The  bail  had 
into  the  recognizance,  and  clearly  they  had  not 
\  H.  He  also  said  ttmt  he  was  not  entirety  satis** 
fieO^  HMfc  thm  defect  in  the  jurat  rendered  the  affidavit 
aMllMsr*  Rttla 
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1868. 

Lyons 
againtC 
Ellison. 


Rale  for.  enteriog  on  exoneretur  on  the  bail-piece,  and 
setting  aside  the  recognizance  roll. 


JARDINE  against  McAULEY. 


Defendant  A  SSUMPSIT  on  an  account  stated  in  November ^  1857« 
ed^totlS^***^"  JLjL  tried  before  Oartei\  C.  J.,  at  the  last  Kent  circuit. 
SS^UeVSd-    The.  facts  are  fully  stated  in  the  judgment  of  ^e  Court. 

Tanced  to         -  -      -  _  _ 

build  a  ship, 
and  requiring 


Verdict  for  the  plaintiff,  £2,737. 
A  rule  nisi  for  a  new  trial  haying  been  granted, 
JD*  a9.  Kerr  shewed  cause  in  Easter  term  last,  contend- 


fUrther  ad- 
vances, mort- 
flraflred  the  shin 

to  the  plaintiff  ing  that  as  the  debt  on  the  account  stated,  did  not  accrue 

1867,  for  £iOr  till  nearly  three  months  after  the  covenant  was  entered 
enantedto^^'  into,  it  was  not  merged  in  the  covenant;  and  that  as  the 
mounTdue!"  ^0^®°*^'^^  ^^  ^  mere  statutory  security,  it  might  well 
Tn^anuJ^^'  Stand  with  the  simple  contract  debt.     Yates  v.  Aston  (a). 

1868.  injvo-He  also  contended  that  the  question  of  merger,  not  havin? 

vember,  1867,  _  ,  ,  .  ,  .,   i  , 

the  parties     been  taken  at  the  trial,  was  not  available  now. 

ittled  their  a      -r      ^  •»  *.    i  ^i.*  .. 

A.  L.  Palmer^  contra^  relied  on  the  simple  contract 

debt  being  merged  in  the  covenant,  which  destroyed  the  | 

plaintiff's  right  of  action  ;  and,  therefore,  that  the  objection 

could  be  taken  on  motion  for  a  new  trial.    He  cited  Oirm 

V.  Homan  (6) ;  James  v.  Isaacs  (c) . 

-.^  ,  .  Our.  adv.  vtdt, 

that  assumpsit 
would  not 

Mance^*  but  Cabter,  C.  J. ,  now  delivered  the  judgment  of  the  C!oart. 
shouid^iufTe^'^'^^^®  was  an  action  of  assumpsit  on  an  account  stated,  to 
w??nant^''  recover  a  balance  of  £9 ,749 .  19«.  1  Id.  sterling,  admitted  to 
be  due  by  the  defendant,  on  20th  November^  1857.  It 
appeared  that  the  defendant,  being  largely  indebted  to  tho 
plaintiff  fo^  supf^lies  and  advances  to  enable  him  to  build 
a  ship ;  had,  as  security,  given  the  plaintiff  a  niiotfgageof 
the  ship,  on  4th  September^  1857,  according' to  .the  pro- 
visions of  the  Merchant  Shipping  Act.    The'^xact  amount 


settled  their 
accounts, 
when  a  bal- 
ance was 
found  to  be 
due  to  the 
plaintiff,  on 
the  advances 
for  which  the 
mortgaoe  was 
giyen :  Held, 


(a)  4  q.  B.  183.       (6)  16  Jur.  889;  8  Jfac.  d  G.  878. 


duel 
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due  at  the  time  euch  mortgage  was  given,  does  not  appear.      1862. 
The  moTtSBLse  states  the  consideration  as  follows,  *'  I,  the    — — 
''  undersigned,  Daniel  McAuleyy  in  consideration  of  ^10,      against 
**  000  sterling,  this  day  lent  to  mo  by  John  Jardine  and   McAuuit. 
*«  John  Jardine  Jr.  &c,"  (Then   follows  the  covenant  for 
repaymentof  the  £10,000  with  interest,  on  the  1st  January , 
1858.)  '' and  for  better  securing  to  the  said  Jardines  in 
«  manner  aforesaid,  of  the  principal  sum  and  interest,  I 
<* hereby  mortgage^ to  the  said  Jardines  sixty-four  sixty 
«'  fourth  shares,  &c." 

It  is  not  denied  that  the  account  settled  between 
the  parties  on  20th  JfovenAer^  1857^  was  the  account  of 
advances  for  the  ship,  before  and  after  the  giving  of  the 
moitgage ;  nor  that  Uie  balance  then  ascertained,  of  £9,749. 
198.  lle{.,  was  included  in  the  £10,000  secured  by  that 
mortgage,  for  the  repayment  of  which  on  the  1st  January ^ 
1858,  the  covenant  in  the  mortgage  was  given.  It  was  an 
ascertainment  of  the  balance  due  on  the  mortgage,  which » 
by  the  terms  of  the  covenant,  was  not  payable  till  tlio  1st 
January^  1858.  If  that  balance  can  be  considered  as  an 
independent  contract  arising  on  the  account  stated,  such 
implied  contract  would  be  to  pay  on  request,  and  there- 
fore, before  the  time  limited  by  the  covenant.  If  there 
could  be  any  doubt  whether  the  settled  account  of  Novem- 
ber 20th,  1857,  was  of  matters  different  from  that  secured 
by  the  mortgage,  that  would  be  a  question  for  the  jury. 
If  it  was  an  adjustment  of  the  same  account,  the  case  of 
Middleditch  v.  EUis  (a) ,  decides  that  no  action  of  assump- 
sit  will  lie  for  the  balance.  The  marginal  note  of  that 
case  is  thus,  ^*  Where  a  sum  of  money  is  secured  by  a 
*'  deed,  and  a  balance  is  struck  for  the  purpose  of  asoer- 
**  taining  how  much  remains  due  thereon,  and  the  oUigor 
'^odmiia  the  carrectneas  of  the  account^  and  promises  toipay 
''U;  debt  on  simple  contract  on  an  account  stated,  will 
'*  not  lie,  but  the  action  must  be  brought  on  the  specialty." 
So^e^  B.,  delivering  the  judgment  uf  the  Court,  says. 
'*  TIra  plaintiff  was  a  mortgagee  under  n  mortgage  i'rora 

ia)2Ezch.ei2S. 

.   11  ''defendant. 
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186t.      *' defendant,  with  power  a  of  sale,  and  the  mortgage  deed 
**  contained  the  ordinary  covenant  by  the  defendant,  to 

ogainH  *^  P^Y  ^®  principal  sum  secured,  with  interest.  The  morU 
'XcAuLST.  «<  gaged  property  was  afterwards  sold  by  the  plaintiff, 
^'  under  the  power  of  sale,  but  it  did  not  produce  suffici- 
^*cnt  to  discharge  the  debt  due  to  the  plaintiff.  An 
''account  was  afterwards  stated,  charging  the  defendant 
*'  with  the  principal  and  interest,  and  giving  him  credit  for 
**  the  net  proceeds  of  the  sale.  It  may  be  taken  that 
*' defendant  admitted  the  balance,  and  promised  to  pay  it. 
''The  only  question  is,  whether  debt  lies  on  the  account 
'*  stated,  and  we  think  it  cannot.  The  general  principla 
'*  is  clear,  that  where  a  debt  is  secured  by  a  bond,  coven- 
"ant,  or  other  specialty,  there  the  obligation  by  simple 
"  contract  is  gone.  The  lesser  security  is  merged  in  the 
"greater." 

It  was  further  contended  on  behalf  of  the  defendant, 
that  the  receipt  of  £7,500  in  discharge  of  the  mortgage, 
indorsed  on  the  mortgage  by  the  plaintiffs.  May  6th,  1858, 
proved  a  payment  of  the  debt  secured  by  the  mortgage. 
Prima  faciej  without  any  evidence  to  shew  the  real  state 
of  the  account  between  the  plaintiffs  and  the  defendant, 
we  think  it  would  be  evidence  from  which  such  payment 
might  be  inferred,  especially  as  it  appeared  the  plaintiff 
had  received  the  cargo  put  on  board  by  the  defendant  to 
be  sold  and  accounted  for  by  the  plaintiffs,  the  proceeds 
of  which  would  go  to  the  defendant's  credit,  and  pro  tanto 
reduce  the  debt.  But  inasmuch  as  neither  the  receipt  or 
discharge  could  be  pleaded  as  a  release,  not  being  under 
seal,  the  plaintiffs  would  not  be  conclusively  estopped 
from  shewing  that  the  amount  of  £7,500  did  not  pay  the 
whole  amount  due  for.  debt  and  interest,  and  that  the  baU 
ance  of  £2,500,  was  still  due  and  unpaid,  whidi  under 
such  proof,  might  be  recovered  in  an  action  on  the  coven- 
ant. The  discharge  of  the  mortgage  of  the  ship,  which 
under  the  provisions  of  the  Merchant  Shipping  Act,  wai 
necessary  to  enable  the  mortgagee  to  have  the  benefit  of 
the  power  of  sale  contained  in  the  mortgage,  would 
not  necessarily  discharge  the  covenant  for  payment  of  the 

debt 
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debt  and  interest,  beyond  the  amount  actually  paid   in      1862. 
satisfaction  of  the  mortgage  debt.  

There  is  nothing  we  can  find,  putting  the  covenant  for  ^ain$t 
the  payment  of  money  contained  in  a  mortgage  on  a  VcAiDunr. 
ship,  on  a  different  footing  from  a  covenant  for  money  in 
any  other  instrument;  and  if  the  simple  contract  debt 
became  merged  in  the  covenant,  if  the  receipt  indorsed 
on  the  mortgage  had  the  effect  of  discharging  the  whole 
debt,  without  full  payment,  we  do  not  see  how  an  action 
on  the  simple  contract  could  be  maintained,  to  recover  any 
balance  which  might  be  left  unpaid. 

The  cases  of  Kerrison  v.  Cote  (a) ;  Mouys  v.  Leake 
(A);  Btddellr.  Leeder{c);  King  v.  King  (d),  wHl  be 
found  to  support  this  doctrine. 

For  these  reasons,  we  think  the  rule  for  a  new  trial  must 
be  made  absolute. 

Rule  absolute. 

(a)  S  Emtiy  S81.  (6)  S  T.  B.  411. 

(«)  iB.dO.  827.  id)  8  P.  Tf  m.  8M. 


END  OP  TRINITY  TERM. 
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ABGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

MICHAELMAS  TERM, 

B  THE  TWJENTT-8IXTH  TBAE  OF  THE  BEIGX  OF  VICTORIA. 


Ex  Parte  BEATTIE  and  Another.  ^^  ^^^«'- 

THIS  was  a  prosecution  under  the  Summary  Conyiction  if  the  prose- 
Act  (1  Bevised  Statutes,  c.  138),  for  maliciously  pull-  K  tSfo" 
ing  down  a  fence.     The  prosecutor  appeared  at  the  trial,  J^Se**^*' 
but  the  Justice,  after  hearing  the  evidence,  dismissed  the^^jj^^^^^ 

information,  with  costs.  Biiwesit, be 

'  JIM  no  power 

An  order  nin  for  a  certioran  to  remove  the  proceedings *^*JjJ^<*»^ 

having  been  granted,  on  the  ground  that,  by  the  10th  prosecutor, 

section  of  the  Act,  the  Justice  had  no  power  to  award  costs,  Summarj 

except  where  the  prosecutor  did  not  appear  at  the  hearing ;  Act,  isln. 


Rtdnsford  now  shewed  cause.  i 


I 
Per  Curiam. — l)o  you  find  any  authority  to  Justices  j 

to  impose  costs  where  the  prosecutor  does  appear  at  the 
trial,  and  the  defendant  is  acquitted?  The  10th  section 
expressly  authorises  the  giving  of  costs  where  the  informa- 
tioQ  is  dismissed  because  the  prosecutor  does  not  appear ; 
but  the  next  section  contains  no  such  words  where  the 
complaint  is  dismissed  after  a  hearing.  We  cannot  go 
beyond  what  the  Act  authorises.         Bule  absolute  (a). 


(a)  Ths  Vom  (^)»nteftd  to  fai  tlM  UOi  Melio&itf  IJm  ohtpter,  mmm 
to  eomemptats  tbil  the  Jtutlee  baa  power  to  award  eotta  in  either 
«it.  See^oi  ComolUh^d8iMtMiea,€.nf^n,  WormiQ^.^l 
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THE  QUEEN  agaitui  DOWLING. 


S^tnt^tibo      A     RULE  nisi  haying  been  granted  to  quash  a  ocm- 

«rirt<mi^  the -*--*- 
\vieL 


^^SL^!^-^^^  viction,    had    under  a   bye-law    of  the  (Sty  of 


A^tt^.   .FVederJcton,  which  imposed  certain  tolls  for  anchorage  of 
bye^lawi  «'to  yessels ; 

''H^onge.^     Ifeedham  now  shewed  cause.     The  54th  section  of 
'*a^%i?of  the  City  Charter  (22   Vict.  c.  8)  authorises  tiie  Corpor- 
daB?not'       **i®°   ^  make  bye-laws,  in^er  cdia^   "To  regulate  the 
frapMHionof  **  anchorage,  lading  and  unlading  of  vessels  arriving  at 
ch?'^ '**' *""  "*^®  City,"    These  words  must   be  construed  disjunc- 
tively.   They  may  make  a  bye-law  about  anchorage,  with- 
out noticing  the  others.    [Parker,  J.   To  regulate  anchor- 
age, means  the  mode  in  which  vessels  shall  anchor.]    The 
Charter  also  gives  the  Corporation  the  power  to  regulate 
fees :  this  necessarily  includes  power  to  establish   fees. 
So,  the  power  to  regulate  anchorage,  gives  the  right  to 
impose  tolls  for  anchorage,  as  a  necessary  incident.     The 
term  *•  anchorage"  in  this  connection,  legally  implies  a 
power  to  impose  a  toll  for  anchoring.     [Parker,  J,    Not 
necessarily   so.     Ritchie,  J.     In  common  parlance,  jou 
would  use  the  words  *'  anchorage  ground,"  not  **  anchor- 
ing ground."]    Tondins^  Law  Dictionary,  defines  **  anchor- 
age "  to  be  "  A  duty  taken  of  ships  for  the  use  of  the  haven 
*'  where  they  cast  anchor ;"  and  JohnsorCs  Dictionary  gives 
the  same  meaning. 

Fraser^  contra ^  contended  that  the  City  Charter  gave 
the  Corporation  nu  power  to  make  a  bye-law  imposing 
tolls  upon  vessels  anchoring;  but  merely  the  power  to 
regulate  how,  and  where,  vessels  should  be  anchored. 
The  power  to  impose  a  toll  could  not  be  given  by  impli- 
cation. 

Carter,  C.  J.  The  word  **  anchorage"  has  a  double  mean- 
ing, to  say  the  least  of  it,  and  I  think  when  a  power  is 
intended  to  be  given,  to  impose  a  tax,  it  should  be  by  clear 
and  unambiguous  words. 

Paskeb, 
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Pabxsb,  M.  B.    Taking  the  oonneotion  in  which  the      186S. 
word  is  naed,  that  is,  with  the  lading  and  unUding  of  yes- 


flds,  I  think  it  does  not  authorise  the  imposition  of  tolls.     '^J^'^ 
WnjcoT,  J.    I  think  the  authority  given  to  regulate  Dowumq. 

••  andionge,"  means  only  the  power  of  making  rules  to 

regnlate  the  mode  of  the  anchoring  of  vessels. 
BnoHnB,  J.    The  power  to  impose  a  tax  which  may 

affect  the  shipping  of  a  great  river,  should  be  given  in 

clear  and  unambiguous  language ;  and  not  by  mere  impli- 

caUon.    I  think  the  words  of  the  Act  will  not  bear  the 

coDstruction  contended  for. 

CoDviction  quashed. 


JOHNSTON  uffainst  McDONALD. 

THIS  was  nn  application  on  behalf  of  the  defendant,  to  Where,  after 
set  aside  the  verdict,  and  that  the  plaintiff  be  ordered  the  parties    ' 
to  discontinue  the  action;  on  the  ground  that  the  verdict JH^heB^itT'' 
was  obtained  by  fraud,  and  contrary  to  good  faith.  w'algiwn^ 

It  appeared  by  the  defendants  affidavit,  that  an  action  JjJ^  ^.^p(j[^ 
of  assumpsit  had  been  commenced  by  the  plaintiff,  against  »°y^"rt|»«J 
the  defendant,  to  recover  for  the  board  and  lodging  of  a  defendant  or 
mioor  called  c/ame^  Goughlin^  or  James  McDorudd;  that  and  in  Uie^' 
the  defendant  appeared  and  pleaded  in  the  suit,  and  notice  tbe  cause,  and 
of  trial  was  given ;  that  the  defendant  had  a  good  defence  ye^i^,  the 
upon  the  merits,  yet,  for  the  purpose  of  avoiding  expensive  S^S^iJide^ 
litigation,  he,  at  the  request  of  the  plaintiff,  agreed   to^^«^^^^ 
settle  the  case,  and  pay  the  plaintiff  £10  in  full  satisfaction  diacontinu- 
aod  discharge  of  the  action ;  that  he  did  pay  the  amount,  and  proper  rem- 
the  plaintiff  received  it  in  satisfaction  and  discharge,  and  move  for  a 
executed  a  release  under  seal.     That  the  legal  effect  of  ofeVoand^f 
the  release  was  fully  explained  to  the  plaintiff  by  thef^^*;^^,^ 
person  who  witnessed  the  execution  of  it;  and  that  the^^J^^^^ 
plaintiff  appeared  fully  to  understand  the  nature  of  a.^nUnuant. 
That  believing  the  cause  was  ended,  the  defendant  in- 
structed 
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1862.     structed  his  attorney  of  the  circumstance^,  and  directed 
him  not  to  take  any  forther  steps  in  the  action.    That 


offainM  notwithstanding  the  agreement,  the  plaintiff,  without 
XoDoNALD.  any  subsequent  notice  to  the  defendant  or  his  attorney, 
and  in  their  absence,  had  the  cause  tried  a9  undefended, 
and  obtained  a  verdict  for  ^52.  There  were  other  afli- 
darits  corroborating  the  material  statements  of  the  de- 
fendant, 

S.  R.  Thomson  in  support  of  the  motion,  contended, 
that  the  plaintiff  having  gone  to  trial  contrary  to  good 
faith,  and  obtained  the  verdict  by  a  fraud  on  the  defendant, 
it  should  be  set  aside,  and  the  plaintiff  ordered  to  discon- 
tinue. [Parkeb,  J.  Should  you  not  have  pleaded  the 
release  puis  darrein  continuance?']  Suppose,  the  day 
before  the  trial,  the  parties  settle,  and  the  defendant  sends 
away  bis  witnesses,  and  does  not  attend  the  Court  at  all, 
how  could  he  plead  the  release  puis  darrein  continuance? 
[Carter,  C.  J.  You  might  apply  for  a  new  trial,  and 
get  leave  to  plead  the  release  puis  darrein  continuance, 
Parker,  J.  The  plaintiff  has  a  right  to  contest  that 
release :  you  seek  to  deprive  him  of  that  right,  and  bring 
him  before  the  summary  jurisdiction  of  the  Court.  Why  do 
you  not  move  to  set  aside  the  verdict,  in  the  ordinary  way, 
on  the  ground  of  surprise,  and  then  obtain  leave  to  plead 
the  release  puis  darrein  continuance?']  The  defendant 
does  not  want  a  new  trial ;  he  asks  that  the  plaintiff  be 
compelled  to  discontinue.  [Parker,  J.  The  plaintiff  has 
a  right  to  say  *^  I  do  not  want  my  case  tried  by  affidavits."] 
K  no  notice  of  trial  is  given,  and  the  cause  is  triad  as 
undefended,  the  defendant  may  apply  to  set  aside  the  V6^ 
diet,  without  moving  for  a  new  trial ;  and  this  case  itt  io 
principle,  the  same. 

Our.  adv.  vuU. 

CabtSr,  C.  J.,  DOW  said  that  the  defendant  ahonld  ha?e 
moved  for  a  new  trial  on  the  ground  of  surprise,  and 
tiiAn  pleaded  the  teleue  puis  dmrrein  ooniinuance. 

Biile  refused. 
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1862. 


Doe  on  the  demise  of  McCULLOGH  against  DO  WD. 

THIS  was  an  action  for  Doweri  brought  under  the  Act  Anwtionfw 
21    Vict.  C.  25.  tbe^Act21 

Fraser  moyed  for  judsnnent  as  in  case  of  a  nonsuit,  the  wm  not  tried, 

•^    ^  because  the 

plaintiff  not  having  proceeded  to  trial  pursuant  to  notice,  defendant's 
A.  L.  Palmer  opposed  the  motion,  on  affidavits  stating  )ected,  and 
that  when  the  cause  was  called  on  for  trial,  the  defendant's  |^^i»hut 
counsel  objected  to  its  being  tried  by  the  common  jury,  Sed  untiun 
and  the  Judge  decided  that  it  could  not  be  tried  until  agjJ^'^Jde 
Judge's  order  had  been  obtained,  directing  a  view  to  '^5'"*.^"j7^^ 
had,  as  directed  by  the  second  section  of  the  Act.   He  con-  tion  for  judg- 
tended  that  the  Act  did  not  provide  sufficient  machinery  nonsuit  for 
to  work  out  its  provisions,  and  that,  as  it  was  not  thefngtotrui, 
plaintiff's  fault  that  the  case  was  not  tried,  judgment  as  io  wUhoutoosts. 
cause  of  a  nonsuit  should  not  be  granted. 
Frcuer^  contra. 

Per  Curiam. — It  was  not  the  plaintiff's  fault  that  the 
cause  was  not  tried ;  therefore,  it  is  not  a  case  tor  judgment 
as  in  case  of  a  nonsuit.  The  Act  seems  to  require  amend- 
ment (a). 

Motion  refused  without  costs. 

(a)  See  Doe  dem  Johnston  y.  Jardine^  1  PngB.  170,  where  the  Court  said 
there  was  no  Insuperable  difficult/  In  carrying  out  the  provisions  of  the  Act. 


Ex  Pabtb  mulligan. 

l^nSEDHAM  shewed  cause  against  a  rule  nisi  for  ainaproeeeu- 
J3I    certiorari  to  remove  a  conviction  had  before  hiip  before  the 
a«  Mqpw  of  the  City  of  FredMcton,  for  violating  a  bye-^i^^, 
law  of  ike  Corporation ;  oo  the  ground  that  the  bye-law^^^^'' 
was  not  proved.    He  contended  that  it  was  not  necessary  ^^^^^bT'bye- 
in  tveigr  mm  in  the  Mayor's  Court,  to  prove  the  bye-laws  ^"^^  ^ 

of 


Digitized  by 


Google 


382  CASES  IN  MICHAELMAS  TEBM 

186t.     of  the  Corporation.    If  it  was  nooessaiy  to  proTe  liie 

bye-law  ordinarily,  it  was  not  so  in  this  oase*  becamt 

xuixidAH.  ^®  defendant  bad  waired  the  proof,  by  not  objecting  that 
the  bye-law  was  not  prored,  until  after  he  had  gone  into 
his  defence.  [Bitchib,  J.  If  the  infringement  of  one  of 
the  bye-laws  was  a  misdemeanour,  and  the  party  wai 
indicted  for  yiolation  of  it,  would  you  not  be  bonnd  to 
prove  the  bye-law?  If  so,  would  it  not  be  an  necessary 
to  proYC  it  in  your  own  Court?  You,  as  Mayor,  may  be 
Tcry  fiimiliar  with  the  bye-taws,  but  it  mi^t  be  the  case 
of  an  ancient  Corporation,  and  the  Mayer  lately  come  into 
office.  WiLMOT,  J.  Did  the  defendant  use  the  bye-law 
on  the  trial.  ?]  Yes  :  and  for  that  reason,  he  cannot  now 
object  that  it  was  not  proved.  In  another  Court,  no  doubt 
it  would  be  necessary  to  prove  it,  but  it  is  not  so  in  the 
Mayor's  Court.  [Parker,  J.  The  Mayor's  Court  must 
be  governed  by  the  same  rules  as  other  Courts.  N.  Par- 
ker, M.  R.  What  do  you  rely  on  as  a  waiver  of  the 
proof  of  the  bye-law  ?]  The  defendant's  using  it  on  the 
trial,  in  his  defence.  [Ritchie,  J.  No  doubt  your  word 
may  be  very  good  as  between  man  and  man;  but  the 
defendant  was  not  bound,  on  the  trial,  to  take  your  word 
as  to  what  the  bye-law  was  under  which  you  were  proceed- 
ing against  him.] 

Per  Curiam.  Conviction  quashed. 


CALHOUN  against  COLPITTS. 

A  promfMory  fT^HIS  was  an  action  on  a  promissory  note  for  £37. 
mhZiugi,  Jl^  10«.  dated  24th  August^  1857,  payable  on  or  before 
^^h  Pntemt  the  1st  day  of  May,  1861,  with  interest ''  from  first  AugtkSi 
''^^"ast" ''  last."  Judgment  was  signed  by  default,  and  in  assess- 
^iTJ^vd^  the  damages,  the  interest  was  calculated  from  1st 
i«i,i866.       August,  \%b^. 

Sleadman    moved    on    behalf  qf   the    defendant,  to 

amend 
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UMnd  the  aMeMment*  contending  that  by  the  terms  of 
the  note,  intereet  was  payable  only  from  1st  AuguH^  1857. 
An  L.  JPalmer  opposed  the  motion,  on  affidaTits  of  the 
plaintiff  and  his  attorney,  to  the  effect  that  it  was  the 
intention  when  the  note  was  made,  that  it  should  bear 
interest  from  1st  Augud^  1856.  The  Court  said  the 
question  must  depend  upon  the  meaning  of  the  language 
used  in  the  note ;  and  not  upon  the  statements  in  afBdaTits. 

Cur.  adVn  vult. 

Carteb,  C.  J.,  now  said.  This  was  an  application  to 
amend  an  assessment  made  by  WilmoU  Jm  on  interlocutory 
judgment,  on  a  promissery  note  dated  24th  August^  1857, 
for  £37.  lU.  payable  on  or  before  the  Ist  day  of  May^ 
1861,  with  interest  ^^  from  first  August  laM"  In  assessing, 
the  interest  was  calculated  from  Ist  Atigust^  1856,  and 
it  is  now  contended  the  interest  should  only  be  calculated 
from  Ist  Augusty  1857.  Several  long  aflSdavits  were  read 
On  both  sides,  having  little  or  no  bearing  on  the  point 
for  our  decision.  All  we  have  to  do  ia  to  consider  what 
is  the  meanii^g  of  the  language  of  the  note,  as  regards 
interest.  We  think  the  obvious  meaning  of  '^August  last " 
is  the  previous  August ^  viz.  August  1850,  and  that  the 
assessment  was  properly  made. 

The  motion  will  be  dismiKsed,  but  without  costs. 


186S. 


Calbouk 


COLnns. 


DAVIS  against  GUSHING. 

REPLEVIN  for  a  quantity  of  pine  logs.     Pleas :  1st.  Defendant 
Property  in  the  defendant.     2d.  Property  in  i?M- Pumber  from 

ftl8  Denwns.  claimed  to  be 

the  owner. 
In  repleTin  bj  the  plaintiff,  who  owned  the  lumber,  the  defendant  cannot  set  up  at  a  de- 
enee,  ttial  D.  had  authority  from  the  plaintiff  to  sell  the  lumber  for  a  certain  price ;  the  de- 
fenduit  In  purchasing  having  dealt  with  D,  as  the  owner  of  the  lumber,  and  not  as  the 
plalatUPs  agent. 

In  r^kVm  for  timber,  the  plaintiff  cannot  recorer  as  part  of  his  damages,  an  amount 
paid  aa  conni^l  fees  on  the  trfal'  of  a  claim  of  property  put  in  by  the  defendant,  under 
1  Ren.  8tal*  c.  126,  $  12;  nor  a  sum  paid  for  boomage,  while  the  timber  was  in 
charf»«f  iBoom  Company,  where  it  was  placed  for  surrey  and  safe  keeping. 

At 
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1862.         At  the  trial  before  Carter  %  C.  J.,  nt  the  8t*  John  ax- 

cuit  in  AugnstAvsi^  it  appeared  that  the  logs  in  question 

ogaifut  ^^^*®  S^^  ^y  ^^^^''lo^  uuder  a  contradj  with  the  plaintiff, 
GuBHiMo.  by  which  Demons  agreed  to  deliver  the  logs  to  the  plain- 
tiff,  at  Salmon  river,  at  the  market  price.  The  plaintiff 
swore  that  the  logs  were  delivered  to  him  by  Demons^ 
at  Salmon  river,  but  that  being  unable  tp  agree  upon  the 
price,  he  authorised  Demons  to,  take  them  to  St.  John, 
where  they  were  placed  in  the  SotUli  Bay  boom,  and 
surveyed,  and  he  then  gave  Demons  the  survey  bills,  and 
authorised  him  to  sell  the  logs,  if  he  could  get  a  certain 
price.  Demons  denied  that  he  had  ever  delivered  the  logs 
to  the  plaintiff;  and  stated  that  when  he  and  the  plaintiff 
were  unable  to  agree  upon  the  price,  he  took  the  logs  to 
St.  Jolin^  as  hid  own  property,  and  sold  them  to  the  defen- 
dant, who  paid  him  for  them.  The  defendant  put  in  a 
claim  of  property  in  the  logs,  and  on  the  inquisition  before 
tlie  Sheriff's  jury,  they  found  in  favor  of  the  plaintiff,  who 
paid  £44  for  counsel  fees  on  that  trial,  and  £5  16^. 
10c2.  for  boomago  paid  to  the  South  Bay  Boom  Company, 
while  they  had  charge  of  the  logs.  The  jury,  in  the 
present  case,  having  found  that  the  logs  were  the  property 
of  the  plaintiff,  gave  a  verdict  in  his  favor,  for  £64  1  \s.  lOd., 
including  the  £44  paid  by  him  as  counsel  fees  on  the 
trial  of  the  claim  of  property  before  the  Sheriff,  and  the 
£5  \Qs.  \Qd.  paid  by  him  to  the  Boom  Company. 

Ja^k^  on  a  former  day  in  this  term,  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  evi- 
dence, and  the  damages  excessive.  He  contended,  1st. 
That  there  was  no  delivery  of  the  logs  to  the  plaintiff; 
that  at  all  events,  the  title  would  not  pass  till  the  quantity 
was  ascertained  by  the  survey.  Simmons  y.  Swift  (a) ; 
Tansley  v.  Turner  (b).  2d.  Even  if  there  was  a  delivery 
to  the  plaintiff,  he  permitted  Demons  to  have  possession 
of  the  survey  bill,  and  to  go  about  endeavouring  to  sell 
the  logs ;  and  that  was  evidence  of  his  authority  to  sell  and 
receive  the  proceeds,  as  the  agent  of  the  plaintiff,  Ohii* 
Com.  210;    Capd  v.  Thornton  (c).      [Ca&tkr^  C.  J« 

(•)6B.diaSD7.         ilk)  %  Ming.  N.O.IU.         (e)SaAP.SBt. 

Can 


Digitized  by  LjOOQIC 


In  the  TwBiffTT-Sttra  Year  of  VICTORIA.  ggft 

Can  SQch  a  qoestton  arise  on  the  pleadings  in  this  case  ?]      1862. 

Certainly:  one  issue  was,  whether  the  property  was  in    — ; 

the  defendant,  which  it  would  be  if  Demons  had  authority  ^ainti 
to  sell,  as  the  plaintiff's  agent.  [Ritchie,  J.  Can  there  Cushdio. 
be  a  doubt  on  the  evidence,  that  the  defendant  bought  the 
logs  from  Demons^  believing  them  to  be  his  property,  and 
not  the  plaintiff's?  Does  not  the  rule  caveat  efnptor 
apply?]  3d.  The  counsel  fees  paid  on  the  inquisition 
under  the  writ  de  proprietate  prclbanda^  should  not  have 
been  allowed  as  part  of  the  damages :  only  taxable  costs 
could  be  recovered,  [Carter,  C.  J.  They  were  allowed 
under  section  13  of  the  1  Rev.  Stat.  c.  126,  which  pro- 
vides that  all  actual  costs  and  expenses  may  be  recovered.] 
That  related  only  to  the  costs  of  the  claimant,  when  a 
verdict  was  found  for  him  under  the  writ  de  proprietate 
probanda.  Neither  could  the  boomage  paid  be  recovered 
as  part  of  the  damages :  the  owner  of  the  lumber  was  the 
person  to  pay  the  boomage. 

Cur.  adv.  vult. 

Pabkeb,  J.,  now  delivered  the  judgment  of  the  Court. 
We  see  no  sufficient  reason  for  granting  a  rule  in  this 
case,  on  either  of  the  two  grounds  urged  by  Mr.  Jack^ 
that  there  was  not  sufficient  evidence  ef  a  delivery  of  the 
logs  by  Demons  to  the  plaintiff  at  Salmon  river ;  or  that 
the  defendant  derived  any  title  to  the  logs,  as  a  purchaser 
from  Demons^  as  the  agent,  acting  under  the  authority  of 
Davis.  The  defendant  chose  to  deal  with  Demons  as  the 
party  having  the  property  and  possession  of  the  logs,  and 
purchased  from  him  and  paid  him,  as  the  owner,  and  not 
as  the  agent  of  Davis.  There  was,  evidently,  no  recog- 
nition of  the  right  of  Davis^  in  the  agreement  between 
Demons  and  the  defendant ;  but,  on  the  contrary,  a  repu- 
diation of  it.  .  On  these  grounds  we  shall  not  interfere 
with  the  verdict.  But  we  have  much  doubt  as  to  the 
amount  of  damages,  in  which  have  been  included  counsel 
fees  paid  to  counsel  on  the  inquisition  before  the  Sheriff's 
jury,  on  the  claim  of  properly  made  by  the  defendant, 
and  also  as  to  the  boomage. 

'  There 


Digitized  by 


Google 


886  CASES  IN  MICHAELMAS  TERM 

1862.         There  mast,  therefore,  be  a  rule  nm  for  a  new  trial, 

unless  the  plaintiff  consents   to  reduce  the  verdict  by 

mjmilui     deducting  the  boomage  and  counsel  fees,  which  will  letre 
Gushing,    the  damages  at  the  sum  of  £14. 

The  plaintiff  may  have  a  month  to  consider  whether  he 
will  consent  to  the  reduction. 


HAMM  against  McAFEE. 

jr.  applied  to  O  FECIAL  assumpsit.     The  declaration  alleged,  that  ia 

hire  a  horse,   |i^  consideration  of  the   plaintiff's   delivering   a  horse 

SsedL^Do^    to  one  Boone^  to  go  from  SL  John  to  Mispeck^  the  defend- 

8a?d  to  ptoJn^  ^^^  Undertook  that  the  horse  would  be  returned  in  good 

•^ri?eWnittio^^"^^^^^°»  ^^  ^^^^  ^®  would  pay  the  value  of  him;  that 

"bereepoM^^^®   plaintiff,  thereupon,  delivered  the   horse  to   Boom, 

'|bieif  anj-    but  that  Boone  so  illtreated  the  horse,  that  he  died. 

<*  tiiisK:  goeii 

"  wroDff : »  tiie     Plea,  non  assumpsit. 

Sienupon,  let  At  the  trial  before  Carter ^  C.  J.,  at  the  last  St.  John 
honejl^h^  circuit,  it  was  proved  that  Boone  applied  to  the  plaintiff 
Seidt^^Srt  to  b»*'®  ^^^  ^^^  horse,  offering  to  pay  the  hire  and  leave 
WM  iSIto**  ^  '^^  ^^®  ^^^^^  *•  security,  but  that  the  plaintiff  refused 
^^tj^to  of  iq  do  so,  unless  Boone  would  deposit  the  value  of  the 
not  being  in    horse.     That  the  defendant  then  said  to  the  plaintiff,  *'  If 

defendant       <<  vou  £rive  him  the  horse,  I  will  be  responsible  if  anvthinf 

waenotliable.      ^       ^  uu   *u     u  u  » ^Tl 

<'goes  wrong  with  the  horse,  waggon,  or  harness ;"  thAt 

the  plaintiff,  thereupon,  allowed  Boone  to  have  the  horse, 

which  he  drove  away ;  and  that  the  horse  died  the  day 

after  he  was  returned  to  the  plaintiff.      A  veterinary 

surgeon  stated,  as  his  opinion,  that  the  horse  died  from 

over-driving.     A  motion  was  made  for  a  nonsuit,  on  tht 

ground  that  the  defendant's  promise,  not  being  in  writing. 

was  void  under  the   Statute    of  Frauds.     The  learned 

Judge  declined  to  nonsuit,  reserving  the  p«int,  and  left  it 

to  the  jury  whether  the  plaintiff  let  Boone  have  the  herss 

solely  on  the  undertaking  of  the  defendant,  and  if  so, 

whether  Boone  had  been  g«iHy  of  negligraee.    Yerdict 

for  the  plaintiff. 

In 
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In  Michaelmas  term  last,  Gray^  Q.  C,  obtained  a  rule      1862. 
nisi  to  enter  a  nonsuit  on  the  point  reserved,  or  for  a    — — - 
new  trial,  on  the  ground  that  the  verdict  was  against  the      against 
weight  of  evidence.  HcAfxb. 

Duff  now  shewed  cause.     The  horse  was  delivered  to 
Boone  exchisively  on  the  defendant's  credit,  the  plaintiff 
having  refused  to  let  Boone  have  him.     It  was,  therefore, 
mn  original,  and  not  a  collateral  undertaking,  on  the  part 
of  the  defendant.     [Parker,  J.     If  the  hiring  was  to 
Boone f  the  defendant's  promise  was  within  the  Statute.] 
The  plaintiff  would  have  no  right  of  action  against  Boone 
for  any  injury  to  the  horse.     [Ritchie,  J.     Would  he 
not  have  m  remedy  against  Boone^  even  though  the  contract 
with  the  defendant  was  in  writing?]     I  contend  that  the 
contract  released  Boone  from  liability,  and  that  though  he 
was  a  bailee  of  the  horse,  ho  was  so  without  the  responsi- 
bility which  ordinarily  attaches  to  a  bailee.     [Ritchie,  J. 
Is  not  the  defendant's  undertaking  in  the  very  words  of 
the  Statute  ?  If  an  action  were  brought  against  Boone  for  an 
injury  to  the  horse,  what  could  he  plead  ?  He  could  not  deny 
that  he  hired   the  horse;  and  could  he  plead  that  the 
defendant  became  liable  for  him  in  case  any  injury  hap- 
pened to  the  horse  ?    Is  the  case  different  from  that  of  a 
man  who  hires  money,  on  the  security  of  another  person 
that  the  borrower  will  repay  the  money  ?]     There  was  an 
express  contract  here  with  the  defendant,  which  implies 
that  Boone  was  not  to  be    liable.     Modus  et  convenlio 
vineunl  legem.     [Parker,  M.  R.    If  Boone  was  to  return 
the  horse  at  all,  he  was  bound  to  return  him  in  good  con- 
dition.]     The  same  doctrine  which  relates  to  debts  under 
the  Statute  of  Frauds,  m^st  apply  here,  and  here  the  de- 
fendant's undertaking  was  original,  not  collateral.     Forth 
V.  Stanion  (a).    [Carter,  C.  J.   I  had  a  strong  opinion  at 
the  trialt   that  the  defendant's  promise  was   within  the 
Statute.] 
Grm^t  Q.  C,  conirat  was  not  called  on. 
Per  C^rMMi,  Rule  absolute  for  a  nonsuit  (6). 

(•)  1  9mna.  SIS. 
{h)  tM,  Momith§Mn  v.  Lakmmn,  L.  M.  1  q.  M,  W;!  M,  Lar4$  IT; 
IMftV.>NirwM>  Miek.  T.lSn. 
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1862. 


DAY  againat  HATHEWAY  and  Anothbb. 

forraSS?^"    /^ASE,  for  negligently  running  down  the    plaintiffs 
downuid      \y   vessel.     The  declaration  alleged  that  the  plaintiff 
▼essei,  where  was  owner  of  a  vessel  called  the  ^*  Alma^'*  and  the  defen- 
ne^iienoe  on  dants  were  owners  of  a  steamboat » called  the  ^^Faresi  Queen;" 
udthl'ju^    that  while  the  <<  Alma''  was  making  a  trip  from  SL  John 
w^moi?^    to  Fredericton,  with  a  cargo  of  merchandise,  the  Fmsi 
^e  part?f ^^  ^'^^^'  ^^  ^^  carelessness  and  mismanagement  of  those 
San  cmthe'   ^^  charge  of  her,  ran  foul  of  the  ^*^{ma,"  and  greatly  dam- 
pwtofthe     aged  her,  and  the  goods  on  board.     Plea,  not  guilty. 
plaintiff  can-      At  the  trial  before   WUmott  J*,  at  the  last  Sunbury 
for  ^e  iA)u7.  circuit,  there  was  very  conflicting  evidence  on  the  ques- 
tion of  negligence,  and  whether  the  collision  between  the 
plaintiff's    vessel  and    the    defendants'  steamboat,  was 
caused  by  the  negligence  of  the  crew  of  the  steamboat,  in 
part,  or  in  whole ;  and  whether  the  crew  of  the  plaintiffs 
vessel  were  also  to  blame. 

The  learned  Judge  told  the  jury  that  if  the  collision 
was  purely  accidental,  and  there  was  no  blame  on  either 
side,  the  plaintiff  was  not  entitled  to  recover.  That  if 
the  injury  to  the  plaintiff's  vessel  was  the  result  of  n^li- 
gence  on  board  the  defendants'  steamboat  only,  then  the 
plaintiff  was  entitled  to  a  verdict ;  but  if  the  injury  was 
the  result  of  negligence  on  both  sides,  and  the  plaintiffs 
negligence,  or  want  of  ordinary  care  conduced  to  the 
injury,  tJien  they  should  find  for  the  defendants. 

Verdict  for  the  defendants,  —  the  jury  stating,  that  in 
their  opinion,  the  plaintiff  was  more  to  blame  than  the 
detendants. 

S.  JR.  Thomson^  in  Hilary  term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  grounds  of  misdirection,  and 
of  the  verdict  being  against  the  weight  of  evidence, 

A.  H.  Wetmore  shewed  cause  in  Trinity  term  last,  con- 
tending that  the  jury  were  justified  in  finding  for  the 
defendants,  as  the  evidence  shewed  that  the  cblliMon  was 

caused 
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caused  by  the  negligence  of  the  plaintiff,  or,  at  least,  that      1862. 

his  negligence  conduced  to  the  accident;   and  that  the    

injury  might  hare  been  aroided  by  the  exercise  of  reason-     againi$ 
able  care  on  his  part.    The  direction  to  the  jury  was  right,  Hatmkwat. 
according  to  the  cases  of  Thorogood  v.  Bryan  (a) ;  Tuff 
V.  Warman  (6)  ;  Bridge  v.  The  Orand  Junction  Ry.  Go. 
(c);   WaiteY.  The  N.  Eastern  Railway  Go.  (d). 

S.  R,  ThomsoTiy  contra^  contended  that  the  Judge  should 
have  told  the  jury  that  even  if  the  plaintiff  was  in  fault, 
yet,  if  the  defendants  could  have  avoided  the  accident  by 
the  exercise  of  reasonable  care,  they  were  liable.  Mere 
want  ef  care  on  the  part  of  the  plaintiff,  would  not  pre- 
vent him  from  recovering  for  a  collision,  if  the  defendant 
could  have  avoided  the  consequence  of  the  plaintiff's  want 
of  care.  That  principle  was  established  in  Davies  v.  Mann 
(e),  and  was  recogndzed  in  Tkiff  v.  Warman^  cited  hy 
the  defendant.  Thorogood  v.  Bryan  had  not  been  over- 
ruled by  Waite  v.  The  N.  Eastern  Ry.  Go.  (d). 

Gur.  €idv.  vult. 

Cabtbb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  the  case  for  negligence,  to  recover 
for  an  injury  caused  to  the  plaintiff's  yeasel,  by  collisioa 
with  the  defendants'  steamboat.  The  verdict  having  been  / 
&Qnd  for  the  defendimts,  the  plaintiff  asked  for  a  new 
trial,  OB  two  grounds :  Ist,  That  the  verdict  was  contrary . 
to  the  wei^  of  evideoM ;  and  2d,  for  alleged  misdirectioo^ 
of  ibe  learned  Judge.  The  evidence  (as  generally  hap- 
pms  in  such  n  case)  is  very  contradictory  and  irreconcil' 
able,  but  we  caamiot  sae  that  there  is  any  such  prepoader^ 
Wiee  on  tbe  p«rt  of  the  plaintiff,  as  to  induce  us  to  think 
the  jmy  should  have  f^jtfA  a  different  yerdict,  or  to  justify 
tbe  Ji|d|g9  in  teJUi^  them  that  there  was  a,  preponderance 
rf  mii^pM  in  frvor  of  tb^  plaintiff.  If  the  points  were 
pnp«i|^»0«bipittQd  to  the  jury,  it  appears  to  us,  tbe  evi- 
4isimrmmlidi  q^ite  wanwt  their  finding  on  those  points. 

3^  J^to  the  mUfiged  mitdireotion.  The  learned  Judge 
m  •^^^  9;  lis.  0)  fi  o:  fi::N.  s.  m. 

U)$fLkW.%IB.  idyiJB.B.MJB.IU. 

(«)i0Jr.diir.5is.  \ 
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1862.      instructed  the  jury,  let,  If  the  coUiBion  was  accidental 

and  no  blame  to  be  attached  to  either  party,  they  should 

against  ^^^  ^^^  ^^^^  defendants.  2d,  If  there  was  negligence  on 
Hatheway.  the  part  ©f  the  steamboat  only,  they  should  find  for  the 
plaintiff.  3d.  If  the  collision  was  caused  by  negligence  on 
both  sides,  and  the  plaintiff's  negligence  conduced  to  the 
injury,  they  should  find  for  the  defendants.  The  jury 
found  for  the  defendants,  stating  that  in  their  opinion 
the  plaintiff  was  more  to  blame  than  the  defendants. 
Mr.  Thomson  contended  that  the  proper  direction  would 
have  been,  that  although  the  plaintiff  might  have  been 
guilty  of  negligence,  still,  if  the  defendants  by  ordinary 
care  and  prudence  might  have  avoided  the  collision,  they 
would  be  liable.  Now,  want  of  ordinary  care  and  pru- 
dence is  what  the  law  means  by  negligence.  Such  pro- 
posed direction  would  have  amounted  to  this,  that  though 
the  plaintiff  were  guilty  of  negligence,  still,  if  the  defend- 
ants were  also  guilty  of  negligence,  the  plaintiff  should 
recover  against  them.  It  appears  to  us  that  Mr.  Thomson 
has  confounded  a  direction  respecting  the  conduct  of  the 
defendant,  with  one  which  is  often  adopted  as  regards  the 
conduct  of  the  plaintiff  in  such  actions,  as  laid  down  in 
Buiterfield  v.  Forrester  (a),  and  by  Parke  B.,  in  Bridge 
V.  Grand  Junction  By,  Co.  (6),  where  he  says  the  rule 
is  that «' Although  there  may  have  been  negligence  on  the 
•*  part  of  the  plaintiff,  yet,  unless  he  might  by  the  exercise 
'*  of  ordinary  care  have  avoided  the  consequences  of  the 
^*  defendants'  negligence,  he  is  entitled  to  recover :  if  by 
^'ordinary  care  he  might  have  avoidod  them,  he  is  the 
<<  author  of  his  own  ,wrong.  Thajb.;is  .the  .only  way  in 
«<  which  the  rule,  as  to  the  exercise^  pf  ordinary  car^  ii 
*'  applicable  to  questions  of  this  kind^"      •         ,  : 

In  this  case  the  Ending  of  the  jury  amounts  to  this,  that 
there  was  negligence  or  want  of  ordinary  x^are ,  on  both 
sides,  but  more  so  on  the>part  of  the  plaintiff. th^  the 
defendants.  This  bein^  so,  it  would  seem. absurd  that 
the  mo^t  guilty  should  recover  .ag^w^t^  the  leaat  gwjty. 
The  dir^on  of  the  learned  Judge  on  &is  point,  laemi 
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quite  in  accordance  with   that  given    by  Creswellj  J.  in      1862. 
Ellis  V.  London  (&  Southwestern  iJy.  Co,  (a),  who  asked  " 

.  Dat 

the  jury  whether  the  accident  arose  from  the  negligence      tigainH 
of  the  defendants,  and  whether  it  was  in  any  way  attribu-  Hathkwat^ 
table  to  the  negligence  of  the  plaintiff  or  his  servants ;  on 
which  Pollock  C.   B.,  says,  '*The  learned   Judge  ruled 
*'  that  in  cases  like  the  present,  it  is  one  element  of  the 
**  inquiry,  whether  the  plaintiff  has   contributed   to   the 
"  injury  sustained  by  him,  by  his  own  negligence,  or  that 
*'of  his  servants,  and  that  if  the  plaintiff  has  been  guilty 
**  of  such  negligence,  he  is  not  entitled  to  recover.      That 
''  was  a  correct  statement  of  the  law." 
On  both  points,  we  think  the  rule  must  be  discharged. 

Rule  discharged  (6). 

(a)  %H.ity,  426. 
(6)  The  direction  to  the  jury  in  this  case,  was  not  according  to  the  rule 
r«tablished  in  Davies  v,  Mann^  and  followed  in  Tuff  v.  Warman.  In  the 
recent  case  of  RadUy  v.  London  A  S.  Western  Railway  Co.y  L,  JR.,  1  App, 
C\  IHj  the  rule  as  laid  down  in  those  cases  was  distinctly  affirmed,  and  It 
was  held,  that  the  proper  direction  in  cases  of  this  kind,  was  that  though  the 
plaintiff  may  have  been  guilty  ^f  negligence,  and  though  that  negligence 
may,  in  fact  have  contributed  to  the  accident,  yet  if  the  defendant  could  in 
the  result,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  the 
mischief  which  happened,  the  plaintifi«*8  negligence  would  not  excuse  him.  — 
Rkportxr. 


ANSLEY  against  THE  ALBERT  MINING  COMPANY. 

ASSUMPSIT  to   recover  for  the  plaintiflTs  services  as  in  an  action 
Secretary  of  the  defendants,  from  Sqytember,  1857,  ^i^^Z^^'oT 

till  4pwz,  1858.;  ;,     \         r^a^s-" 

At  the  trial  before 'TFiZwo^  J.,  at  the  8t,  John  circuit,  *hepiaiDtiff 
t      <  m*-       *    '^  '  who  had  been 

in  September  1861,  it  appeared  that  Mr.  Joseph  Crane  was  appomtedSeo- 

elected  President  of  the  company,  in  June^  1856,  and  con- former  board 

*/.  ^  ■/>' »  -:••'"  •  of  Directors, 

«iefendant« "^vii^?  pfti'^'foi*  ifoOds  ordered  by  him,  and  for  ^rk  don«  by  his  orders  for 
their  benefiL  Before  the  jjoods  were  ordered,  the  defendants  had  appointed  another  person 
B«  Secretary,' attd  bad  notSfl(»d  the  plaintiff  that  he  wan  not  the  Secretary  of  the  CompaBT. 
Hald :  —  that  such  a  payment  was  not  a  recogniticm  by  the  Direclors  of  the  pUintifPs  rifK 
to  fjpTe  the  'orders.  »r  an  acknowl«dgraent  that  be  was  Ihe  Becretary  of  the  Company  i 
a  ^ii^fwe  b«  vould  not  i««0Ter. 

timued 
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1862.     tinued  in  office  until  Juney  1857.     At  the  annual  meetings 

on  the  2d  June^  1857,  five  Directors  were  elected,  and 

against  *^®y»  ^^  pursuance  of  the  bye-laws,  chose  Mr.  Henry 
Thk  Aiabrt  Gilbert^  as  President ;  but  Crane  and  the  Directors  elected 
miNwoOo.  jjj  1856,  alleging  that  this  election  was  invalid,  obtained 
an  injunction  to  restrain  Oilhert^  and  the  Directors  chosen 
with  him,  from  acting  in  that  capacity.  The  injunction 
was  dissolved  in  September ^  1857,  at  which  time,  one 
Ellman  was  acting  as  Secretary.  Immediately  after  this,  the 
books  of  the  Company  were  taken  from  EllmarCs  office,  in  hi» 
absence,  and  the  old  Directors,  who  claimed  to  be  still  in 
office,  under  a  clause  of  the  bye-laws,  which  provided 
that  the  officers  of  the  Company  should  continue  until 
others  were  appointed,  dismissed  EUman  from  the  situa- 
tion of  Secretary,  and  appointed  the  plaintiff  in  his  stead. 
The  plaintiff  continued  to  act  as  Secretary  under  the  old 
Board,  and  to  keep  the  original  books  of  th^  Company, 
which  had  been  put  in  his  posses^ioo  by  (Jrane^  until 
April,  1858,  when  Gilbert ^  and  the  new  Board  of  Directors 
obtained  ooutrpl.  Ellman  had  continued  to  act  i^  Secre- 
tary under  the  old  Board,  and  had  opened  a  new  set  of 
books  afteir  the  lo^s  qf  th^  others.  The  plaintiff  swoire 
that  he  acted  as  Secretary  of  the  Company  till  Aprilr 
1858,  and  that  he  was  told  he  would  receive  $500  per 
annum,  which  was  the  salary  paid  Ellman;  that  after  the 
new  Board  had  assumed  control,  he  attended  to  the 
businesf  of  the  Company,  buying  articles  for  their 
use ;  that  he  transferred  cargoes  of  coal  shipped  to  him  from 
the  muii^s,  iindsr  bills  of  lading,  .ai^4  that  he  paid  out 
money  for  the  Company,  to  the  amount  of  £126,  of  which 
a  small  balaooe  wat  still  due  faim;  that  the  new  Board 
hyd  paid  oextaiii  bilk  for  goods  supplied  to  the  mines,  and 
work  done  there  by  his  direction.  He  admitted  that 
OUbmif  the  now  Prestdent,  had  informed  him  in  Stpiem- 
iar,  1857»  and  at  different  times  since,  once  immediately 
after  ho  assiomed  oootKol  in  April j  1858,  and  before  the 
goods  and  work  were  ordered,  that  JSUmfini^  tko  $oa»* 
taiy  of  the  Company,  and  faiftd  forbid^iin  him  (plain^^  to 
act  an  suQh.    The  pUuntiff  alao  jjpro  airidisnoe  to  shjw  tM 

the 


Digitized  by  VjOOQIC 


Ik  the  Twkktt-Sixth  Yeab  of  VICTORIA.  393 

the  election  of  the  Directors  in  1857  was  void,  not  having      18S2. 
been  held  in  accordance  with  the  Act  of  Incorporation  and 
bje-laws;    among  other  reasons,  because  many  of   the     against 
rotes  cast  were  by  proxy,  and  that  several  transfers  of  Th«  Albbbt 
stock  had  been  made  out  in  blank,  and  afterwards  filled  in  ^ 

by  Jlr.  George  Gilbert^  who  voted  as  proxy  on  such  stock. 
The  learned  Judge  withdrew  from  the  jury,  the  question 
as  to  whether  the  election  in  June^  1857,  was  invalid,  and 
directed  them  that  if  the  Company  as  represented  by 
the  new  Board,  had  recognized  the  plaintiff  as  Secre- 
tary, and  had  derived  benefit  from  his  services,  he  was 
entitled  to  a  verdict  for  what  they  considered  his  services 
worth.    Verdict  for  the  plaintiff  £48. 

A  rule  nisi  for  a  new  trial  having  been  obtained,  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against 
the  weight  of  evidence ; 

A.  a.  Weimore  shewed  cause  in  Trinity  term  last. 
The  plaintiff  was  employed  by  Orane,  who  was  elected 
President  in  1856,  and  according  to  the  bye-laws,  he  con- 
tinued President  until  another  was  duly  elected  in  his 
stead.  Third  persons  cannot  be  expected  to  enquire  into 
the  coufiicting  claims  of  different  parties,  claiming  to  be 
Directors.  It  was  enough  thatlhe  plaintiff  was  appointed 
by  the  Directors  de  facto.  He  would  have  no  right  to 
apply  for  a  quo  warranto  against  Mr.  Gilbert.  There  was 
clear  evidence  that  the  new  Directors  had  recognized  the 
plaintiff's  acts  as  Secretary  of  the  Company,  by  paying 
for  the  goods  and  work  which  he  ordered.  The  election 
of  Gilbert^  and  those  who  acted  with  him,  was  invalid  in 
consequence  of  the  blank  transfers  being  filled  out  by 
Otorgt  Gilbert. 

8.  R.  Thomson^  contra.  The  majority  of  the  stock  of 
^he  Coootpany  was  represented  at  the  annual  meeting  in 
1857,  and  it  was  proved  that  an  election  took  place  then, 
which  is  |>rima  facie  good,  and  cannot  h%  enquired  into  at 
^fisi  PriuB.  Th«  books  of  the  Corporation  are  the  only 
eTidence  of  the  •lection.  The  only  mode  of  trying  the 
^tliditgr  of  the  election  is  by  quo  warranto.     [Parkeb,  J. 

Can 
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1862.      Can  you  find  any  case  where  a  quo  toarranto  has  issued  to 
— ^—    a  mercantile  Corporation?]  (a) 

mgmitut  George  Oilbert  had  authority  to  fill  up  the  transfers   of 

Thk  albkbt  stock.  There  was  no  evidence  to  leaye  to  the  jury,  of  a 
'  recognition  by  the  Company  of  the  plaintiff's  acta  as 
Secretary .  They  only  paid  for  goods  which  wers  used 
by  themselves,  which  is  very  different  from  paying  the 
party  who  ordered  them.  The  plaintiff  did  nmt  give  credit 
to  the  Albert  Mining  Company,  but  to  Crane. 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  verdict  for  the  plaintiff  in  this  case,  was  entirely 
founded  on  the  single  fact  submitted  to  the  jury,  whether 
the  defendants  had  recognized  the  plaintiff  as  the  Secre- 
tary of  the  Company.  We  think  the  evidence  will  not 
warrant  such  a  conclusion.  The  only  acts  relied  on  as 
such  recognition,  were  the  payment  by  the  Company,  as 
represented  by  the  defendants,  for  certain  goods  supplied 
to  the  mines  and  used  for  the  purposes  of  the  Company, 
and  work  at  the  mines,  of  which  the  Company  received  the 
benefit,  to  the  persons  who  had  supplied  such  goods  and 
work  on  the  order  of  the  plaintiff.  This,  we  think,  it 
was  quite  open,  and  indeed  proper  for  the  defendants  to 
do,  and  without  by  any  means  acknowledging  thereby  any 
authority  from  them  to  the  plaintiff  to  give  the  orders : 
and  this  is  more  strong,  when  it  appears  that  immediately 
on  the  defendants  assuming  the  control  and  management 
of  the  concern,  and  before  the  goods  were  ordered,  the 
defendants  notified  the  plaintiff  that  he  was  not  the  Secre- 
tary of  the  Company,  and  that  Mr.  Ellman  was. 

The  verdict  will  be  set  aside,  and  a  new  trial  ordered  on 
payment  of  costs,  within  ten  days  after  demand,  of  the 
taxed  costs.     If  not  so  paid,  the  rule  will  be  discharged. 

We  wish  it  to  be  distinctly  understood,  that  we 
express  no  opinion  as  to  the  right  of.  stockholders 
under  the  Act  of  Incorporation  and  the  bye-laws^  to  vote 
by  proxy,  or  on  the  validity  of  the  transfer  of  stock  by 

Km)  See,  In  re,  The  Albert  Mining  Co.  2  Puge.  89. 

the 
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the  documeats  given  to  Mr.  George  Qilbert  in  blank,  and      1862. 
afterwards  filled  up  by  him. 


Rule  absolute.         ^«^J 

The  Albert 
Mining  Co. 


GIDNEY  against  BATES. 

TRESPASS  to  land,  tried  before  Ritchie ^  J.,  at  the  To  maintain 
last  Queen^a  County  circuit.  where  the 

The  injury  complained  of,  was  the   cutting   down  and  So^docum^t- 
burning  some  trees,  and  clearing  a  piece  of  land  upon  aJS^gesi^on^ 
small  island  in  the  Jemsegy  about  two  rods  distant  from  the  "ch^J^ter- 
the  plaintiff's  upland.     The  plaintiff  proved  no  document-  "^^8  of  the 

r  f  r  r  possession  of 

ary  title  to  the  island,  nor  had  he  actual  possession  of  it  a  permanent 
at  the  time  of  the  alleged  trespass;  but  he  relied  solely  shewn  by  acts 
on  what  he  claimed  to  be  a  prior  possession  for  upwards  apparent  ob-^ 
of  twenty  years.  The  only  acts  of  possession  proved  possess^o^^ 
were,  that  for  upwards  of  twenty  years,  the  plaintiff  had  ^^°®[*^^®^* 
been  in  the  habit  during  the  fishing  season,  of  fastening  Jempora?'^'^ 
his  nets  to  trees  growius:  on  the  island,  and  sometimes  of  n»^"[e»*ewin 

^  ^  number,  and 

drving  his  nets  upon  it ;  that  he  gathered  the  drift  wood  occurring  at 

*       'M.  1  J   X     1     -i.  r       2»     1  longlnterrals, 

upon  it  nearly  every  year,  and  took  it  away  for  fuel,  or  are  not  sufflci- 
other  purposes ;  that  on  two  occasions  he  cut  a  few  small  ^^Qucere-^per 
trees  upon  it  to  repair  his  fence ;  that  on  one  occasion  he  whether ,*^'~ 
had  put  a  calf  upon  it  to  pasture  ;  and  that  his  cow  had  ^^i^[if  ** 
once  strayed  there  from  the  neighbouring  land.    He  swore  trespass  waa 

y  .  committed, 

that  he  had  had  the  exclusive  possession  of  it  for  twenty  was  a  small 
BCTen  years,  and  that  no  person  had  ever  interfered  with  could  neither 
him  till  the  defendant  entered  and  cut  the  trees ;  that  his  nor  fenced? 
father  had  once  given  permission  to  some  person  to  cut^^gg^g^io^ 
the  grass  upon  the  island ;  but  it  did  not  appear  that  this  m^^^^tu^e- 
permission  had  been  acted  on.     It  appeared  that  shortly  J* JJ|^Sm^^ 
before  the  defendant  entered  on  the  land,  he  had  applied  character  ai 

those  upon 

to  the  Surveyor-General   to  purchase  it,  treating  it  as  land  admitting 

^         ,      ,      "^  ^  ^  ofadiflferent 

vJroWlt  lana.  mode  of  occu- 

The  learned  Judge  being  of  opinion  that  there  was  no  ^*  °°' 

evidence 
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186S.     evidence  of  any  such  oontinaous  acts  of  possession  by  the 

plaintiff,  as  would   entitle  him  to  nwintain  the  action, 

agaifiM     ordered  a  nonsuit 
-    Bates.         S.  R  Thomson  in  Hosier  term  last,  obtained  a  rule  nisi 
to  set  aside  the  nonsuit,  and  for  a  new  trial. 

D.  8.  Kerr  shewed  cause  in  Easter  term  last.    The 
•    plaintiff,  not  having  any  documentary  title,  must  hare 
possession  in  fact  at  the  time  of  the  trespass  complained 
of,  in  order  to  maintain  this  action.     [Parker,  J.    What 
sort  of  possession  could  a  man  take  of  such  land  as  this?] 
«  It  was  capable  of  a  possessio  pedis    There  was  not  suffici- 

ent evidence  of  possession  to  be  left  to  the  jury,  It  is  for 
the  Judge  to  decide  whether  there  is  sufficient  evidence 
to  leave  to  the  jury.  Memtt  v.  QuiiUon  (a).  There 
were  no  continuous  acts  of  possession  by  the  plaintiff:  the 
mere  fitful  acts  of  trespass  proved,  can  work  no  disseisin. 
The  drying  of  nets  on  the  island,  and  taking  drift  wood 
off  of  it,  are  not  acts  of  possession  in  law ;  neither  was 
the  settiug  of  nets  in  the  water  suiTOunding  the  island, 
and  fastening  them  to  trees  on  the  island.  It  would  be 
an  advantage  to  the  owner  of  the  island  to  have  the  drift 
wood  taken  off  of  it.  The  island,  though  small,  was  capa- 
ble of  occupation  and  cultivation.  In  the  case  of  CoaUs 
V.  McAxdey  (6),  which  is  the  strongest  case  against  the 
defendant,  the  plaintiff  claimed  under  a  registered  deed, 
and  the  land  was  wilderness  land,  which  not  being  capable 
of  cultivation,  would  not  require  such  definite  acts  of  pos- 
session to  make  out  a  title  by  possession.  The  land  had 
also  been  surveyed,  and  some  of  the  lines  marked  out. 
The  plaintiff  here  has  no  documentary  title,  and  has  never 
manifteted  an  intention  to  take  possession,  in  which  respect 
ttiis  case  is  mudi  weaker  than  Gredman  v.  Atkinson  (c), 
where  the  plalntUT  claimed  under  a  registered  4e^  from 
a  person  who  had  been  in  possession.  A  mode  of  testing 
whether  the  plaintiff  had  poasesiion  of  the  lasd,  would  be, 
te  enqaire  whethef  the  Crown  coald  have  filed  <aa  inforan 
ation  against  the  plaintiff  for  trequua  tad  iotroiion.  It 
could  not  be  done  in  such  a  case  as  this.    If  this  had  been 

(a)  Bert.  M.  M.  (5)  4  AUm,  fiH.  It)  t  Jtttm,  IBI. 

granted 
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granted  land,  would  the  acta  which  the  plaitotiff  proved      IWJ. 
divest    the    title    of    the    legal    owner    after    twenty    "^^^ 
years  ?    They  certainly  would  not.     The  Statute  of  Limit-     ofmifMi 
ations  docs  not  ran  against  a  person,  unless  he  is  actually     Batw. 
ousted  or  disseised.     Cruise's  Dig.  Title  XXXI^  c.  27, 
§  22.     The  law  as  laid  down  by  the  Chief-Justice,  and 
WUmoi^  J.,  in    Oaudin  v.   McKUligan  (a),  has   nferer 
been  questioned.     This  cage  does  not  resemble  Doe  r. 
Kemp   (6),   or  Jones  v.    WiUiama   (c),  where   acts   of 
ownei^hip  on  one  part  of  a  tract  of  land  were  treated  as 
endence  of  title  to  the  whole ;  because  the  plaintiff  here 
proved  no  acts  of  ownership.     The  defendant's  letter  to 
the  Surveyor-General   describing  the  island  as  Crown 
land,  does  not  help  the  plaintiff:  it  is  no  admission  that 
he  was  in  possession.     In  equali  Jure,  nielior  est  conditio 
possidentis.     [Ritchie,   J.  *  The   defendant   was    not   in 
possession,  therefore,  that  'maxim  does  not  apply.     N. 
Parkeh,  M.  R.     You  had  better  say,  melior  est  conditio 
defendentis.']     Exactly  so. 

Thomson^  contra.  The  plaintiff  made  out  fL  prima  facie 
case  of  possession,  which  should  have  been  submitted  to 
the  jury.  Even  in  ejectment,  it  has  been  held  that  pos- 
session is  prima  Jade  sufficient.  Doe  dem.  Eaton  v. 
Thomson  {d).  If  that  is  the  case  in  ejectment,  a  fortiori 
it  mu^t  be  so  in  trespass,  which  is  a  mere  possessory 
action.  Where  a  lot  has  been  surveyed,  it  is  evidence  of 
posse^on,  because  it  indicates  the  metes  and  bounds  of 
possession ;  but  what  would  it  have  benefitted  the  plain- 
tiff's case,  if  he  had  put  a  surveyor  on  the  island  and 
made  &  survey?  The  metes  and  bownds  were  already 
indicsMfl  by  ttie  water  surrounding  it.  [Pakkkr,  J.  There 
are  t\¥o  of  the  ordinary  acts  of  possession  which  are  not 
appHcMte  to  an  inland;  viz.,  survey  and  fencing.]  It  Was 
prottfi  ttaft  iSie  ^Haintiff  took  possession  twenty-seven 
yeiQnrl)[;tt»  and  bad  held  it  eter  since :  he  Also  proved  a 
iRiihtRfr  tff -adts; '^ieh  Were  a6ts  of  possession,  and  the 
oifyiMi^AAAi  he  co^iM'do  to  Uiew  hia  occupation  t)f  it, 

(•)  %  MUk^mL         m  3  Bing.  N.  C.  101.         (e)  a  if. «  TF.  896. 

consistently 
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1862.     consistently  with  the  character  of  the  land.    He  could  not 

build  upon  it,  nor  fence  it.     Where  from  the  nature  of 

agmimt  ^^  land,  ordinary  acts  of  possession  are  not  applicable, 
Batm.  there,  other  acts,  which  are  consistent  with  the  possession 
of  such  land,  are  sufficient.  Slaniey  y.  White  (a) ;  Den- 
dy  V.  Simpson  (b) .  If  I  shewed  any  one  act  of  possession 
ten  years  ago,  and  nothing  since,  the  plaintiff  had  a  right 
to  have  it  left  to  the  jury  to  say  whether  he  intended  to 
take  possession  of  the  land,  or  whether  he  was  there  in  the 
character  of  a  mere  wrong  doer.  It  may  be  a  weak  case, 
but  the  plaintiff  had  a  right  to  have  it  submitted  to  the 
jury.  The  slightest  act  of  possession  on  the  part  of  the 
plaintiff,  is  sufficient  against  the   defendant  who  admits 


himself  to  be  a  wrong  doer. 


Our.  adv.  vulL 


Carter,  C.  J.,  now  delivered  the  following  judgment: 
The  question  in  this  case  is  whether  there  was  evidence 
which  should  have  been  left  to  the  jury,  of  such  a  prior 
possession  in  the  plaintiff,  of  the  land  on  which  the  alleged 
trespass  was  committed,  as  would  constitute  a  title,  being 
prima  facie  evidence  of  seisin  in  fee.  There  is  no  pre- 
tence of  any  other  title  in  the  plaintiff,  nor  of  actual  pos- 
session at  the  time  of  the  trespass.  I  fully  assent  to  the 
doctrine,  that  prior  possession  will  be  ^rfma/acie  evidence 
of  seisin  in  fee.  The  question  then  arises,  what  facts 
amount  to  such  possession?  I  think  such  possessiou 
should,  like  every  other  title,  be  clearly  made  out.  Such 
possession  should  have  the  characteristics  of  the  posses- 
sion of  a  permanent  owner,  shewn  by  proof  of  acts  done 
with  the  apparent  object  of  taking  and  holding  possession 
as  such  owner,  and  extending  to  the  whole  of  the  land 
claimed.  I  do  not  think  mere  casual  acts  of  a  transient  or 
temporary  nature,  -^  few  in  number,  and  occurring  at  long 
intervals,  manifesting  rather  an  idea  of  occasional  and 
temporary  convenience,  than  permanent  ownership,  —  will 
be  sufficient  (c).     Such,  it  appears  to  me,  was  the  nature 

(o)  14  Bagtj  882.  (6)  IS  C.  B.  S8l. 

(c^  See,  Doe  r.  Ifeven,  3  Pug*  tU, 

of 
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of  the  acts  proyed  in  this  case;  viz.,  the  straying  of  the      1862. 

plaiDtiff's  cow  •n  to  this  islet  manj  years  ago,  of  her  own    

free  willy  uninfluenced  by  the  plaintiff;  the  driving  a     against 

calf  of  the  plaintiff's  some  years  ago  on  to  this  islet  for  a     Batss. 

short  period,  for  the  purpose  of  keeping  it  separate  and 

&p&rt  from  a  sick  cow ;  and  the  fact  that  the  plaintiff  was 

in  the  habit 'during  the  fiehing  season,  of  fastening  his  nets 

to  a  tree,  or  stump,  on  the  shore  of  this  islet ;  and  was  also 

in  the  habit  of  collecting  drift  wood,  thereupon. 

In  my  opinion,  therefore,  the  learned  Judge  was  right 
in  ordering  a  nonsuit,  and  this  rule  must  be  discharged. 

N.  Pabkeb,  M.  B.,  said  that  he  did  not  dissent  from 
the  judgment  of  the  Chief- Justice  ;  though  he  had  rather 
incliDsd  to  the  opinion  that  there  was  sufficient  evidence 
of  possession  to  leaice  to  the  jury. 

Pabkeb,  J.,  said,  that  though  the  evidence  of  possession 
was  slight,  he  had  doubts  as  to  whether  the  case  should 
have  been  withdrawn  from  the  jury ;  but  he  was  not  sorry 
that  his  doubts  were  not  concurred  in  by  a  majority  of  the 
Court. 

WiLMOT,  J.,  and  Ritchie,  J.,  concurred  in  the  judg- 
ment delivered  by  the  Chief-Justice. 

Rule  discharged. 


CAUGHEY  against  INMAN. 


rESPASS  quare  clau»um  fregit,  tried  before  Garter,  ^^^l^^^, 
C.  J.,  at  the  Vidoria  County  circuit,  in  September  ^^^^^ff^^ 

last.  minutes,  made 

,-„  under  the  Act 

The  plaintiff  claimed  title  under  a  deed  from  the  adminis-36G€o.8,e.ii, 

tratora  of  Malcom  McKenzie^  the  grantee  of  the  land ;  Wan  «»cu- 

and  in  order  to  prove  the  authority  of  the  administrators  to  for  the"pa7. 

sell,  gave  in  evidence  copies,  certified  by  the  Clerk  of  the^toto^ 

Executive  Council  of  the  Province,  of  the  following  docu-^^Ji^iJje*^^" 

to  the  execu- 
c   .      ,  tor  to  sell. 

BQca  order  mar  be  ptored  by  a  copy^  certified  bv  the  Clerk  of  the  Ezeeatiye  Council, 
undw  the  Act21  Viet .  c.  8,  Jt 

ments 
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186^.     ments  and  orders,  made  under  the  Act  26  &eo.  3,  c.  11,  § 

18  :  1.  An  order  in  Council,  dated  the  6th  thcember.  1828, 

mfainsi     ts\sA^  lipon  the  petition  of  the  Administrators,  appointing 
iKicAN.     Commissioners  to  examine  and  settle  the  claims  of  the 
creditors  of  the  intestate's  estate,  and  to  report  thereon ; 
2.  A  report  of  the  Commissioners,  that  the  claims  against 
the  Estate  amounted  to  £60  18«.  Zd, ;  that   the  deceased 
left  no  jDcrsonal  property,  but  real  estate  to  the  ralue  of 
£40 ;  therefore  leaving  the  estate  insolvent.     3.   A  peti- 
tion from  the  Administrators  to  the  Lieutenant  Governor 
and  Council,  based  upon  the  report  of  the  Commissioners, 
and  applying  for  licence  to  sell  the  real  estate  of  the  de- 
ceased. 4.  An  order  in  Council,  dated  28th  Jultfy  1829, recit- 
ing the  report  of  the  Commissioners,  and  ordering  that  the 
administrators  have  licence  to  sell  the  whole,  or  such  part 
of  the  real  estate  of  the  deceased,  as  might  be  necessary 
for  the  payment  of  his  debts.     These  several  documents 
were  certified  by  the  Clerk  of  the  Executive  Council,  as 
being  true  copies  of  the  records  of  the  Council,  deposited 
in  his  office,  and  that  he  had  carefully  compared  them  with 
the  original  records  in  the  said  office.     They  were  receired 
in  evidence,  subject  to  objection,  under  the  Act  21   VicL 
c.  3,  §  7.     A  verdict  having  been  found  for  the  plaintiff; 
Fisher  now  moved  for  a  new  trial,  on  the  ground  of 
the  improper  admission  of  this  evidence.     He  contended, 
1st.   That  the  Act  21    Vict.  c.  3,  did  not  reach  the  two 
orders  in  Council,  which  were  not  **  Records  filed  or  de- 
"posited  in  a  public  office."     [N.  Parksr,  M.  R.    The 
minutes  of  the  Executive  Council  are  records ;  and  they 
are  certainly  deposited  in  a  public  office  in  the  Province. 
Fareek,  J.     The  Act  clearly  applies.     Is  it  to  be  said 
that  the  minutes  of  the  Governor  and  Council  are  to  be 
taken  &11  over  the  Province?]     2d.   Thai  the  licence  to 
sell  land  should  be  under  seal ;  the  order  in  Council  was 
Ho  authoHty.     [Parker,  J.     The  licence  ftauat  be  under 
«eal  notfr,  by  the  Act  3  Vict.  c.  61,  (a)  biit  it  was  not  bo 
foi-m^rly  When  it  was  granted  by  the  Governor  and  Coun- 

oil, 
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oil,  under  the  Act  26  Geo.  3,  c.  11 :    no  other  licence      1862. 

than  the  order  in  Council  was  necessary.     What  seal  has    

the  Governor  in  Council?]  The  Governor's  Privy  seal,  ^^^ 
such  88  is  affixed  to  timber  licences.  [Wilmot,  J.  In  inuan^ 
those  cases,  the  Governor  in  Council  is  dealing  with 
Crown  lands.]  No  licence  to  sell  was  granted  here  :  it  is 
only  an  order  in  Council  that  9  licence  should  issue ;  and 
the  licence  should  have  been  taken  out.  [N.  Pabker,  M. 
R.  The  Act  does  not  require  the  licence  to  be  in  any 
particular  form  :  it  says  that  the  Governor  in  Council  may 
authorize  the  Executor  or  Administrator  to  sell  the  land. 
This  order  certainly  does  that.]  No  particular  form  of 
licence  may  be  necessary,  but  there  must  be  a  licence. 
Here,  there  is  none. 

Per  Curiam.     We  think  there  is  nothing  in  either  of  the 
objections  taken.     The  evideace  was  clearly  adlmissibla 
under  the  Act,  which  enacts  that  <*  A  copy  of  any  record, 
*'  document,  writing,  or  any  part  thereof,  filed  pr  deposited 
'<in  any  public  office  in  this  Province,  cer^ifi^  by  the 
««  officer  having  charge  ^hereof,  or  bis  deputy,  to  have  be^n 
''  carefully  compared  with  the  original,  an^  ^o  be  a  true 
*'  copy,  shall  without  proof  of  his  official  pharfipter  or  band-, 
*^  writii^,  be  evidence  in  ^ny  Cpuirt  of  bi^y  ^  M^^  0^  ^® 
''  ori^^nal,  or  an  ezomplifie;^t;ioi),  or  $n,  ^x^n^n^  cc^y  of 
'<  th«  sanie."  Now,  these  orderp  ^n  CouufdJ^arf  recorded  iQ 
book,  rad  thf  bo9k  is  deppsit^d  ^  f  public  offio^  -r-  the. 
office  of  the  Clerk  of  \h^  E]^eciitiYe  CouopiJ  —  and  l^e  ha# 
certU|e4  to  ^e  corr^c^ess  pf  thip.  copies  ig  ^^.taaj^nAjr 
diracfadby  the  Act;  ap4  wbat  iDoi^ft^o.  Joilii^^aiOt?    Thft 
object  of  the  Act  wat.  |o  pr^ytq^t  i3fk%  QiBcessijIy  of  th« 
publie  records  of  i\^  §0H9tKX  ^fP9  reniQired  front  l^eir 
propjwfkceof^opoi^t.  . 

|lifj|er9fu||f4r 
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WALKER  against  PENDLETON, 

Whewa^Mi-  A  SSUMPSIT  for  salvage  of  the  ship  "  Borodino  r 
ia  declared  on,  /%  The  first  couut  of  the  declaration  stated,  "That 
Sourt^admita  **  whereas,  &c.,  the  defendant  was  indebted  to  the  plaintiff 
bu*Vheresr'***in  the  sum  of  £1,000  for  salvage  of  a  certain  ship  or 
Vutiu%^l^^\'' ^^^^^^y  by  said  plaintiff  before  that  time  saved  and 
may^appw^to  *'  delivered  to  said  defendant,  and  at  his  special  instance 


more  than       «<  and  request ;  and  also  in  the  further  sum  of  £1,000,  for 

one  transao  * 

tion,  payment  «<  the  work  and  labour,  care  and  diligence  of  said  plain- 
contract  to  <'  tiff  before  that  time  done  and  performed  by  said  plain* 
the  funount  '*  tiff  and  his  servants,  and  with  his  steam  vessels,  in  and 
^'rhedeciarap'^  about  the  business  of  said  defendant,  and  at  his  special 
thaUe*fMidant  *'  instance  and  request ;  and  being  so  indebted,  said  defen- 
to^iaintiffin  **  ^^^  undertook  and  promised  plaintiff  to  pay  him  the 
£1,000  for  *<  said  sums  of  money  when  requested."  There  were  also 
certain  ship;'' a  couut  for  work  and  labour,  and  the  money  counts.  The 
for  work  and  defendant  pleaded  pleas  of  tender  to  all  the  counts,  and 
forme j^ith   paid  £15  into  Court. 

Stel??eT,%t  At  the  trial  before  Parker^  J.,  at  the  last  St.  John  cir- 
requMtf 'The  ^^**'  ^^  appeared  that  the  plaintiff  had  been  employed  bj 
plid°£i6into  *^®  defendant  to  tow  bis  Vessel  into  the  harbour  o{  8l 
n  ^fi^?d  — *^^^^'  that  during;  the  night,  the  vessel*  drifted ^from  her 
that  this  di^  anchorage  towards  a  lee  shore,  her  anchor  having  been 
con^t  for  broken  and.  beoome  useless,. and  that  if  she  had  "drifUd  a 
yondlheam-  short  distance  further,  she  would  have  gone -on  shbre. 
ountpaidin.  rpj^^j.^  ^^  ^^^  j^^^^  wind  at  the, time,  «nd  m  iimhediate  ' 

danger;  but  some,  of  the  defendants  witnessei^were  of  I 
opinion  that  the  vessel  could  not  have  be€» 'vrarped'out 
from  the  shore,; and  that  a  tteam  tug  was  neceasaiy  to 
take  her  off.  This  was  done  by  the  plaintiff's  tug :  and 
the  plaintiff  gave  evidence  that  the  ship  wms  got  oat  of 
her  pesition,  at  some  aisk  to  the  tug.  Other  witnesses  oH 
thf  part  of  the  defendant  were  of  opinion  that  the  vssmI 
was  in  no  daages^  aad  that  it  waa  a<  ordlnaiy  case  o{ 
toiwage. 


Digitized  by  VjOOQIC 


Ik  thb  TwEKiT-SiXTH  Ybab  of  victoria,  408 

The  learned  Judge   directed   the  jury  that  if  it  was      1862, 

merely  an  ordinary  case  of  towage,  no  claim  for  salvage    

could  be  maintained,  but  if  there  was  impending  danger     against 
to  the  ship,  or  if  the  tug  ran  a  risk  in  getting  her  off,  the  Pkndlbtdn. 
plaintiff  would  be  entitled  to  salrage.    And  as  to  the  pay- 
ment into  Court,  it  only  admitted  a  contract  to  the  extent 
of  the  amount  so  paid.     Verdict  for  the  defendant. 

In  Easter  term  last,  Hazen  Q.  C,  obtained  a  rule  nisi 
for  a  new  trial,  ou  the  grounds  of  misdirection,  and  that 
the  verdict  was  against  the  weight  of  evidence. 

8.  R,  Tliomson  shewed  cause  in  Trinity  term  last. 
There  was  evidence  by  the  plaintiff's  own  witnesses,  to 
justify  the  jury  in  coming  to  the  conclusion  that  the  ship 
was  not  in  imminent  danger.  The  ingredients  of  salvage 
service  were  wanting  in  this  case.  Abbott  Ship.  562 ; 
therefore,  on  that  ground  the  verdict  should  not  be  dis- 
turbed. The  payment  of  money  into  Coui-t  on  the  declara- 
tion in  this  case,  only  admitted  a  cause  of  action  to 
the  amount  paid,  and  had  no  other  effect.  Anderson  v. 
Allison  (a) ;  McCann  v.  miey  (6)  ;  Perren  v.  The  Mon- 
mouthshire Railway  Co.  (c). 

Duff^  contra.  Present  danger  is  not  necessary  to, en- 
title a  person  to  recover  for  salvage.  •  Any  service  ren- 
dered to  a  ship  in  distress,  is  a  salvage  service.  Abbott 
Ship.  659;  2  Pars.  Mar.  L.  611.  Here,  the  vessel  was 
on  a  lee  shore,  with  her  anchor  useless.  If  the  wind  had 
risen  she  would  have  been  in  great  danger  of  going  ashore ; 
and  for  her  protectfon,  a  steamer  was  necessary  to  be  sent 
to  her  asaistance,  as  there  would  have  been  no  other  mode 
of  keepizig  her  off  the  shore  in  that  case^  In  cases  of - 
sahrage,  tha  Ciourt  regards  iiot  ineiselytbe  aotual  state  of 
things,  bu^  what  they  might  have  been  at  a  particular 
time,  and  io^  a  certain  state  of  the  weather.  The  Monk- 
ufearfmouih  (d).'  .  If  salvage  scnrvice  becpmea  nec^sary  in 
the  cxmrae  of  the  peffbrmtauce  .of  an  agreement  for  towage, 
the  i^peeBieat  'will  not  prevent  4be  towers  froin  recovering 
forflfthn^.  Ai^bott Shij^.  568.  TheJReuvxrtf  (e).  ;Circun- 

M  tMm,m.        /     {h)%  Altm,  lli.  (,t)  11  a  S.  S55. 

CO  •J^.  n.  r«)  1  Bob.  174. 

«  stances 
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186S.     stances  may  occur  which  will  change  the  character  of  a 
— —    coutraet  for  towage,  and  confer  a  right  to  salvage.    The 
li^^Sa     Minnehaha  (a) ;    Ward  r.   McUorkia  (b).     AdmittiBg 
PBffnum»r.  that  it  was  a  question  for  the  jury,  whether  the  situation  of 
the  vessel  was  such  as  to  entitle  the  plaintiff  t%  claim  for 
salvage,  the  verdict   is  clearly  against   evidence.     The 
payment  of   money  into  Court  admits    that   there  was 
a  contract  for  salvage,  though  only  to  the  amount  paid 
in;  Kingham  v.  Robins  (c),   and  then  the  value  of  the 
services  is  the  only  question  for  the  juiy.     McGanik  r, 
RUey^    supports    this    view.      The   case    of  Perrtn  y. 
The  Monmouthshire  Railway  Co*  does  not  govern  this 
•case,  having  been  decided  upon  the  English  rules  of  plead- 
ing, which  are  not  applicable  here.     The  plea  in  this  case 
admits  a  contract  of  salvage  by  the  plaintiff  of  a  ship  of 
the  defendant;  and    there  is  but  one  contract    stated. 
Fiaehtr  v.  Aide  (d). 

Cur.  adv.  vuU. 

Cabisr,  C.  Jv  now  delivered  the  judgment  of  the  Court. 
Whether  the  situation  of  the  vessel  at  the  time  the  service 
waa  performed  by  the  plaintiff's  steamboat,  was  such  as  to 
entitle  the  pl|kintiff  to  claim  salvage,  was  a  question  of 
faot>  on  which,  it  appears  to  us,  the  evidence  waa  conflicting. 
Itwaaproperljlefttp  the  jury,  andwe  cannot  say  that  the 
v«rdiot  ia  so  •pposed  to  the  weight  of  evidence,  as  to 
uMke  it  desimUe  that  the  questioa  sheuld  be  submitted  to 
another' jury. 

The  ethex  ground  taken  fcr  a  new  trial,  ia  the  alleged 
nuediieotiea  of  the  learned  Judg^  as  te  the  eAet  of  a 
pfsyaieat  of  £15^  into  Court,  geeerally,  on  the  wlmle  dee- 


Thtt  1st  count  ie  aothixif  B»ore  than  aor  i&dehi)^t|ia  count 
fev  salvage  aiid  towagei^  and  is  eompoaed  ia  the  weeds  of 
AUimi»o%  B.  ia  Kingham  v.  BMfu  (c>  «<  ef  a  ooHiefjofi  of 
H>Q9ilbpacU.'*  It  doflia  aot  set  out  *'  a:  special  ooatxe«t»  or 
((^paeontract  only*'' 
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This  payment  into  Court,  it  was  contended  for  the  plain-      186). 
tiff,  admitted  the  contract  for  salvage,  and  therefore  the    -- — [ — 
only  question  for  the  jury  was,  the  amount  earned  for     againM 
salvageu    The  effect  of  payment  of  money  into  Court  as  FehvlwtokA 
an  admission  of  the  plaintiff's  cause  of  action  (which  was 
formerly  somewhat  unsettled),  has  been  settled  on  ii^li- 
gible  prinoiples,  by  Kingham  y.  JRobins  (a)  in  actions  ex  oon-  .  > 

<rciolu,  and  by  Perreny.  Monmauthdhire  Bailway  Co.  (&)» 
in  actions  of  tort;  and  the  principle  seems  to  be  the  same  in 
both  cases:  %•  e.,  where  a  specific  definite  contract  is 
declared  on,  that  particular  contract  is  admitted;  ancl 
where  a  specific  definite  wroqg  is  complained  of,  that 
particular  wrong  is  admitted ;  but  where  a  contract  is  set 
out  which  may  apply  to  more  than  one  trausaction,  tbeo 
payment  into  Court  only  admits  a  contract  to  the  extent . 
of  the  amount  so  paid,  and  if  the  plaintiff  seeks  to  recoyer 
beyond  that  amount,  he  must  prove  a  contract  beyond  that 
amount.  lu  the  present  case*  had  the  plaintiff  declared 
on  a  contract  for  salvage  of  the  ship  Borodino^  the  pay*- 
ment  into  Court  would  have  admitted  a  contract  for  the 
salvage  of  that  particular  ship ;  but  as  the  count  sets  out 
a  contract  for  salvage  of  **  a  certain  ship  "  (not  specifying 
any  particular  ship),  the  defendant  may  say,  —  '*  true*  I 
admitted  a  contract  for  salvage  of  some  ship  to  the  extent 
of  £15,  but  if  you  rely  on  a  contract  tor  salvage  of  the 
Borodino^  to  a  greater  amount,  I  have  not  admitted  any 
contract  for  salvage  of  that  particular  ship,  and  if  that 
contract  is  for  more  than  ^15,  it  is  not  the  contract  I  have 
admitted,  which  was  for  the  salvage  of  some  ship  for  £15.'^ 

We  think  the  direction  of  the  learned  Judge  was  right 
on  this  point,  and  that  the  rule  should  bo  discharged. 

The  cases  of  Stapleton  v.  Lowell  (c);  Charles  v. 
Branker  (d)  ;  Sealon  v.  Benedict  (e)  ;  Archer  v,  English 
(-0 '  ^^  confirm  the  views  above  stated. 

Rule  discharged  {g). 

W  %U.  A  W.  94.  {b)  11  C.  B.  855.  (c)  6  Jf .  eft  W,  9. 

(d)  13  if.  A  W.  743.  (6)  6  Bing.  2S.  {f)lM.db  G.  873. 

{g)  See  Copp  y.  Read,  3  Puga,  627. 
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186S. 


In  the  E8TATS  OF  SHADRACE  HOLLY. 

^I^JJgiJ^  fTlHIS  was  an  appeal  from  the  decree  of  the  Judge  of 
'^M^thMn-  Jl  Pw)^*®«  ^^^  ^^^  County  of  8unbury\  made  on  pus- 
tM^>^  ing  the  accoimta  of  the  administrator  of  Shadrack  HoUy. 
th«  estate, and  The  account  filed ,  charged  the  estate  (itUer  alia)^  with 
eSTSythe  ^^the  board  and  maintenance  of  the  intestate  from  the  89th 
bStoToS^p^  October,  1849,  to  the  11th  June,  I860,  at  £26  per  year- 
IS&di^i'i  £265 ;  and  credited  the  estate  with  the  rent  of  the  HoOy 
■^i;the  farm  from  the  1st  May,  1850,  to  the  Ist  May,  1860,  at 
^^^'  £15  per  year-£150. 

period  of  ten       Xhe  Judire  of  Probates  allowed  the  amount  as  claimed, 

Veen  prior  to  ^  v 

the  into^te's  and  the  next  of  kin  appealed,  on  the  ground,  —  1st,  That 

WM  allowed  under  a  citation  to  attend  the  passing  and  allowance  of 

oF^oiMito^  the  administrator's  accounts,  the  Judge  of  Probates  had 

tiTe  neiSi^of  ^  no  right  to  adjudicate  upon  a  claim  of  the  Administrator 

Sfiintwai    personally;  2d,  That  the  claim  was  barred,  wholly  or  in 

'^Ijjj^  ^  ■**  part,  by  the  Statute  of  Limitations. 

While,  The  appeal  was  argued  in  Easier  term  last,  by  Fraser 

peri^oiaimedfor  the  appellant.     He  contended  that  under  the  citation, 

ingtheintee-   it  was  only  the  receipts  and  payments  of  the  administca- 

miflitfta^    tor,  as  such,  that  could   be  adjudicated  upon,  and  that 

th?prooBeSf^  debts  due  to  him  individually  could  not  be  enquired  into. 

uwttum^he^^^  if  it  were  otherwise,  it  was  only  so  much  of  the 

wai  •^lo'^*^  account  as  accrued  within  the  six  years  before  the  intestate's 

■uch  proceeds  death  that  could  be  allowed  :   the  rest  was  barred  by  the 

towards  pay*  ^ 

inghiBde-      Statute  of  Limitations.     It  was  competent  for  any  person 

interested  in  the  estate  to  set  up  the  statute,  eren  against 

the  wishes  of  the  executor  or  administrator.     Shevoefi  v. 

Vandenhorat  (a);    McCulloch    v.    Dawes   (ft);     Wms. 

Exors.  (5th  Ed) ,  1 283.  Courts  of  Equity  were  bound  by  the 

Statute  of  Limitations,  as  well  as  courts  of  Law.     Bbven- 

den  V.  Lord  Annesley  (c).   To  allow  the  administrator  to 

recover  a  debt  which  was  barred  by  the  Statute  of  Limita- 

(«)  lfi«.dHr.S47;  ailttt.*3f.75.  (6)  9  D.  *  Ji^.  48. 

(c)  lL8€h.&L.  S80. 

toins, 
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tioDS,  would  be  contrary  to  the  proyifiions  of  the  Act      1862. 

(1  Rev.  Stat.  e.  186) ,  which  enacts  that  he  shall  not  have  a    — ' 

preference  over  other  creditors.  orssAnaACK 

AUeHf  contra.  By  common  law,  the  administrator  had  Hollt. 
a  ri^t  to  retain  for  a  debt  due  to  himself,  and  he  might 
do  so  eren  though  it  could  not  be  recovered  if  the  Statute 
of  Limitations  was  pleaded.  Dring  t.  Greetham  (a). 
The  claim  against  the  estate  for  the  board  of  the  intestate, 
iras  as  much  a  matter  within  the  jurisdiction  of  the  Judge 
of  Probates  as  if  it  had  been  due  to  a  stranger.  Whether 
the  Statute  of  Limitations  should  be  set  up,  was  a  matter 
for  the  executor  to  determine,  and  not  for  the  legatees  or 
next  of  kin.    BriggsY.  WUson  (h)  (c). 

'  Cur.  adv.  vult. 

Cahtbb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
On  appeal  from  the  judgment  of  the  Judge  of  theSurrogate 
€oart  for  Sunbury^  two  questions  were  submitted  for  our 
determination:  l.WhetberJSroim,theadministrator,haviBg 
a  claim  against  the  estate  tor  the  maintenance  of  the  intes* 
tate  for  a  number  of  years,  could  include  such  claim  in  the 
accounts  which  he  had  rendered  to  the  Surrogate  Court, 
and  such  claim  could  be  allowed  under  the  citation  for 
adjusting  and  passing  the  adminiBtrator's  accounts.  We  think 
he  could  do  so.  It  was  a  change  against  the  estate,  which 
certainly  ought  to  appear  in  the  accounts,  and  appearing 
there  as  a  debit  against  the  estate,  it  would  amount  to  the 
same  thing  as  if  the  administrator  had  paid  that  sum  to  him* 
self  out  of  the  proceeds  of  the  estate ;  the  propriety  of  which 
payment  would  be  open  to  objection  under  the  citation 
before  the  Surrogate.  2.  The  second  question  is,  whether, 
if  this  was  a  proper  claim,  Brown  is  entitled  to  the 
board  for  more  than  six  years,  inasmuch  as  tUe  heirs  or 
any  person  interested  might  set  up  the  Statute  of  Limita- 

(•)  28  Law  J.  Chan.  166.  (&)  5  DeG.  M.  ^  0. 11 

(c)  See,  M  to  the  right  of  an  executor  to  retail  his  own  debt,  though  there 
las  heeai  no  scknowledgment  of  it  within  six  years  before  the  testator's  death ; 
BiU  y.  WMer^ 4K.^J.1W;  SJierman  y.  Sudd,  4  Jur.  N.S.W;  JUUm 
^.TtaUaf^L.  M.iEq.  905;  FuUm'  t.  RedtMn^  20  Bem9.  eU;  LwoU  r. 
Rmmmgg^  2;*  H.  4  ^.  461.  —  BnoanB. 

tious 


Digitized  by 


Google 


408  GASES  IN  MICHAELMAS  TEBM 

1862.     tioDs  against  suoli  claim.    We  think  this  claim  of  ih» 

ihtfaAttTA    ^^oainiitTator  must  ba  limited  to  the  aix  jeara:  which  a» 

^BBADMJkCK^^  whole  account  is  for  ten  years  and  three  months, 

BoLLT.     woold  require  the  anuount  charged  for  four  yean  and 

three  months  to  be  deducted.    Inasnaaich*  howeTer,  as 

during  that  preTiops  period,  Brown  waa  reoeiYiug  £15 1 

year,  the  proceeds  of  the  intestate's  property,  and  would 

haye  a  rjght  to  appropriate  that  annual  amount  to  tk 

pigment  ef  the  annual  charge  of  £26  for  tfie  support  of 

the  intestate,  there  will  onlty  be  the  difference  between 

those  sums  to  be  deducted  £or  four  years  and  three  months, 

£46    l&s.     The    administratc»:  should  be  debited  with 

this  amount,  and  ou  that   being  done#  we    think  the 

judgment   of  the  Surrogate  Court  should  be  affirmed. 

The  costs  of  the  appeal  may  come  out  of  the  estate. 

Appeal  diamiased. 


WETMORE    and    Others    against   EETCHUM    and 

Another. 

{Equity  Aj^peat) . 

Ataftitor  de-  fTlHIS  was  a  suit  brought  by  the  legatees  under  the  will 

tohiflso^ind  JL    of  the  late  Richard  Ketchum^  Esq.,  of  Woodsiocky 

araScU, di-^^ against  James Ketchum  and  Ralph  Ketchum^  the  executors, 

Teotedibat 

<*  the  hones, 

"«<oeA;aodfunliig  «teiieile''8honld  reoftin  on  the  ihrm  for  tiie  benefit  theracrf;  ud  he 

gare  and  bequeathed  them  with  the  said  farm;  Held :  —  that  the  crops  grown  on  the  fknn. 

and  which  were  severed  from  the  land  before  the  testator's  death,  passed  to  the  aon  Bnder 

the'word  '<  stock.'' 

Bank  stock  and  promfssory  notes  were  bequeathed  to  an  executor,  with  a  directioii  that 
he  should  pay  thereout  all  the  testator's  lust  debts.  Between  the  time  of  executing  the 
will  and  his  death,  the  testator  recoyered  judgments  on  some  of  the  notes:  Held, — that 
auch  judgments  did  not  pass  to  the  executor  under  the  bequest,  but  formed  part  of  the 
residuary  estate. 

A  liability  of  the  testator  as  an  executor,  is  a  debt  chaneable  on  the  ftinds  bequeathed 
by  him  for  payment  of  his  debts,  though  his  liability  may  arise  from  a  devastavit, 

Reut  payable  on  a  lease  under  seal  executed  by  the  testator,  is  also  chargeable  on  fUnds 
«o  bequeathed,  though  such  rent  does  not  accrue  till  after  his  death. 

Land  was  devised  to  an  executor  to  sell,  if  necessary,  to  meet  any  deficiency  of  assets  for 
payment  of  debts  and  legacies.  After  the  execution  of  the  will,  the  testator  conveyed  the 
land  to  the  executor,  who  undertook  to  pay  the  purchase  money,  and  charged  himself  with 
5t  in  the  Inventory :  Held,— that  he  was  liable  for  the  amount,  and  that  it  formed  part  of  the 
Tesiduary  estate. 

Where  a  legacy  Is  chaiged  on  land  devised,  it  should  not  be  included  as  a  payment  by  the 
executor,  In  his  account  with  the  estate. 

for 
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for  an  account  of  their  administration,  and  for  payment  of     1862. 
the  lesfacies.  T 

The  testator  died  in  Mot.,  1845,  and  the  will,  which  agutinst 
was  dated  the  22d  of  August,  1844,  so  far  as  is  material  in  Kbtchum. 
:his  case,  was  as  follows  :  *<  I  give  and  devise  to  my  son 
•'  Ralph  the  land  and  premises  on  which  I  now  reside, 
♦'  known  as  lots  number  45,  and  part  of  number  46,  together 
**  with  the  dwelling  house  and  buildings  thereon,  ...  to 
''  have  and  to  hold  the  same  to  my  said  son  Ralph,  his  heirs 
**  and  assigns  for  ever.  I  also  give  and  bequeath  to  my  said 
•*  son  Ralphs  twenty-six  shares  of  the  Central  Bank  stock 
'*at  Fredericloriy  together  with  all  my  promissory  notes  of 
•*hand,  out  of  which,  I  will  and  direct  he  shall  pay  all 
''  my  just  debts."  He  also  devised  to  his  son,  Richard 
Randolph^  certain  lands  in  fee,  on  condition  that  he  should 
pay  to  the  testator's  daughter,  Frances  B,  Carman^  the 
sum  of  £150,  within  three  years  after  his  (test.itor's) 
<Ieccase,  and  he  expressly  charged  the  said  lands  with  the 
mynient  of  the  legacy.  After  giving  a  number  of  other  leg- 
acies, the  testator  devised  and  bequeathed  to  his  executors, 
for  the  purpose  of  meeting  any  deficiency  of  assets  fur  pay- 
ment of  his  debts  and  legacies,  several  mortgages  and  lots 
<)f  luud,  among  which,  was  a  lot  of  hind  purchased  by  him 
iroin  one  Ami  Shaw,  and  valued  at  £200.  By  a  codicil 
U)  his  will,  dated  the  24th  October,  1844,  the  testator 
after  devising  certain  lands  to  his  executors  in  trust  for 
ills  son  George  and  his  children,  directed  as  follows  :  "  And 
'*as  touching  the  rest  and  residue  of  all  my  real  and  per- 
**sioual  estate,  of  what  kind  or  nature  soever,  and  not  in 
*'iind  by  my  said  will  or  this  codicil  devised,  given, 
*'  bequeathed,  or  disposed  of,  (save  and  except  the  horses, 
**  stock,  and  farming  utensils  on  the  farm  on  which  I  now 
"reside,  which  I  will  and  direct  shall  remain  and  continue 
*'on  the  said  farm  for  the  benefit  of  the  same,  and  which 
''I  do  give  and  bequeath  with  the  said  farm),  shall  be  sold 
''and  disposed  of  by  my  executors  or  the  survivor  of 
''them,  and  the  moneys  arising  therefrom,  I  will  and 
**  direct  shall  be  divided  equally  among  my  daughters 
*' Frances  B.  Carman  and  Charlotte  Dibblee,  and  the  chil- 

«*dren 
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1862.      **  dren  of  my  said  deceased  daughter  Sarah   Wetmort.^ 

At  the  hearing  of  the  cause,  a  reference  was  made  to  a 

figainst  barrister  to  take  the  accounts.  On  the  enquiry  before  the 
Kbtchum.  barrister,  it  appeared  that  after  the  execution  of  the  will, 
the  testator  had  recovered  judgments  on  several  promis- 
sory notes  which  he  held  at  that  time,  and  that  such  judg- 
ments remained  unsatisfied.  The  barrister  allowed  the 
amount  of  these  judgments,  as  property  specially  be- 
queathed to  the  defendant  Italj)h  Iieichum.  It  also 
appeared,  that  in  the  year  18 i 5,  and  before  the  testator's 
death,  the  Jacksontown  farm,  which  was  devised  to  the 
defendant  Ralph  Ketchiun^  produced  about  15  tons  of  hhV, 
300  bushels  of  oats,  100  bushels  of  potatoes,  and  100  bush- 
els of  buckwheat,  the  value  of  which,  the  plaintifls  claimed, 
formed  part  of  the  residuary  estate  ;  but  the  barrister  did 
not  determine  Ihis  question.  It  also  appeared  that  a  lot 
of  land  mentioned  in  the  will  as>the  Ami  Shaw  property, 
had  been  conveyed  by  the  testator  to  the  defendant,  Jam(:S 
Kef  chum  ^  for  £200,  which  he  directed  to  be  paid  to  the 
children  of  his  daui»htcr /Sam/i  Wetmore;  that  «/ame<  had 
conveyed  a  part  of  the  lot  to  the  defendant  Ralph  Ketchum, 
who  was  to  pay  £140,  and  that  James  had  given  his  bond 
to  the  testator  for  the  balance  of  £60.  The  barrister  did 
not  charge  this  sura  against  the  defendants,  but  included 
it  in  the  list  of  lands  sold.  Among  the  amounts  charged 
by  the  barrister  against  the  defendant,  Ralph  Ketchum,  as 
payable  out  of  the  Bank  stock  and  promissory  notes 
bequeathed  to  him,  was  a  sum  of  £196  5«.  due  from  the 
testator  for  money  received  by  him  as  one  of  the  executors 
of  the  late  Htnri/  G.  Clopper^  and  not  accounted  for. 
Al8«,  the  sum  of  £170  5^.  rent  paid  to  one  ThomJiu 
Merrittf  on  a  lease  from  him  to  the  testator  and  one  i9ue#- 
ti8  for  a  term  of  twelve  years,  which  was  still  unexpired, 
in  which  lease,  the  testator  was,  in  fact,  only  a  surety  for 
Huestia^  and  the  rent  came  due  after  the  testator's  death. 
Among  the  amounts  charged  by  the  executors  as  payments, 
the  barrister  allowed  £50  15«.  paid  to  Mrs.  Frames  B. 
Carman  f  one  of  the  legatees  under  the  will.  Both  partiea 
^xcepte4  to  the  barrister's  report,  and  the  exceptions  vers 

aigoed 


Digitized  by  VjOOQIC 


Ik  thi  TwEimr-SixTH  Yeak  or  VICTORIA.  411 

argued   before   Wilmoiy  J.,  who  in  May  last,  gave  the      186 J. 

following  judgment :  —  

Upon  full  consideration  of  the  plaintiffs'  exceptions  to   ^"™^^ 
^       ^  ^  ^  ^  ,  against 

the  barrister's   report,   I   have   arrived  at  the  following  kktchum. 
conclusions. 

The  first  exception  is  well  founded ;  and  the  notes 
in  the  several  cases  wherein  judgments  were  re- 
covered before  the  testator's  decease,  should  be  struck 
out  of  the  list  of  notes  as  specifically  bequeathed  to  Jialj)h 
Ketchum,  and  the  amounts  thereof  transferred  to  the 
residuary  estate. 

2d  Exception. —  The  barrister  was  directed  by  the 
decretal  order,  to  take  an  account  of  the  personal  estate 
not  specifically  bequeathed.  It  is  apparent  from  the  report 
that  he  has  not  done  so,  and  this  is  the  ground  of  the 
second  exception.  He  has  set  down  no  value  for  the 
produce  of  the  Jacksontown  farm,  for  1845,  because,  he  sayp, 
the  witnesses  stated  that  their  estimate  of  the  quantities 
*'  was  only  guess  work."  This  is,  I  conceive,  only  another 
expression  for  their  judgment  or  opinion,  based  upon 
what  they  savv  growing,  and  gathered  at  harvest.  It  is 
such  a  coincidence  of  opinion, —  though  mere  guess  work  — 
on  the  part  of  the  executors,  that  the  barrister  would  have 
been  justified  in  putting  down  the  said  produce  at  the 
following  quantities  and  values,  and  charging  the  same 
against  Ralph  Ketchum. 

15  tons  Hay  at  405.  £30  00 

300  bushels  Oats  at  Is.  6J.  22  10 

100      *•       Potatoes  at  Is.  M.  7  10 

lOU      **       Buckwheat  at  2*.  10  00 


£70  00 
3d.  Exception.  —  The  £40  lOa.  charged  and  allowed  by 
the  barrister  in  lialph  KetchunCs  accovnty  as  paid  on 
account  of  the  legacy  t«  Mrs.  Carman^  was  received  on 
account  of  dividends  on  Bank  stocki  while  that  amount  so 
received  has  not  been  credited  ;  but  it  should  not  be  in  that 
account,  as  the  legacy  to  Mrs.  Carman  was  chained  on 
the  estate  devised  to  Richard  Randolph  Ketchum^  and, 

therefore, 
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1868.     therefore,  the  £40  lOs.,  as  well  as  the  £10  5«.,  proceeds 

of  an  office  sold,  should  not  be  allowed  in  account,  as 

Wetmorb     .  .   j 
against       stated. 

Kktchum.       4th.  Exception.     As  to  the  proceeds  of  the  Ami  Shaw 

property.      By  the  terms  of  the  will,  this  property  was 

to  be   sold,   if  necessary,  for    payment  of   debts.    The 

executors  say  that  the  testator  conveyed  the  property  to 

James  Ketchumy  and  verbally  directed  the  proceeds  to  be 

paid  to  the  Wetmore  children,  and  that  in  the  testators 

lifetime,  James  gave  his  bond  for  £60  for  the  part  of  the 

property   retained   by   him,    and   Ralph  for   £140,  with 

interest,  for  the  portion  conveyed  to  him  by  James, 

By  the  residuary  clause  of  the  will,  the  residue  is  to  be 

divided  into  three  parts,  of  which  the  Wetmore  children 

are  to  get  one  third.     I  am  of  opinion,  that  the  executors 

are   chargeable   with    these    amounts   respectively,   with 

interest;    and   that   the    same    should   form    part   of  the 

residuary  estate,  —  James  KetcJium  to  pay  the  amount  and 

interest,    according   to   the  condition    of    his  bond,   aud 

Ralph  Ketchum^  the  balance,  with  interest,  according  to 

the  terms  of  any  written  note  or  obligation  he  may  have 

given  ;  and  if    not  shewn  otherwise,  that  he  pay  interest 

from  the  date  of  the  deed  of  the  land  for  which  he  was  to 

pay  the  amount.     The  entry  in  the  inventory  is,  **  Ralph 

Kefchiun's  note  or  obligation  to  the  deceased  for  £140, 

with  interest." 

Defendants'    Exceptions.       1st.     That    the    debt    due 

Chpiper's  estate,  and  the   rents   to    Thomas  Merrill  are 

improperly   included   in  debts   chargeable    against  Bank 

stock  and   promissory  notes,     I  am  of  opinion  that  the 

Barrister  tias  rightly  classed  these  debts.     They  were  just 

debts  of  the  testator.     It  appears   by  the  evidence,  that 

the  testator  told  James  Ketchum  that  he  was  indebted  to 

Clopper*s  estate  ;  and  there  is  no  question  raised  as  to  the 

amount.     But  it  is  contended  by  the  'defendant's  counsel 

that  because  this  debt  was  due  by  virtue  of  a  devastavit^ 

therefore,  it  ought  not  to  be  classed  among  other  just 

debts.     Such  an  arguaient  has  neither  reason  nor  authority 

to  rest  upon.     Wms.  Uxors.  1468. 

As 
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As  to  the  j£nO  of  rent  paid  to  Meiritt ;  it  was  contended      1862. 
bv  the  counsel  for  the  defendants  that  the  testator  was  only    -^— 
a  surety  for  B,  HuestiSy  and  not  a  beneficial  lessee.     It      agtHntt 
appears  by  the  evidence  that  the  lease  was  to  both  for  twelve  Kktchum. 
years,  and  if  Ketchum  was  in  fact  surety  for  Hueatis^  he 
he  was  as  much  indebted  for  accruing  rent  as  Huestis.     No 
aathority  was  cited  to  support  the  position,  that  because 
the  debt  accured  after  the  death  of  the  testator,  it  ought 
h)  be  charged  against  the  residuary  estate  only. 

As  to  the  exception,  that  the  barrister  has  improperljr 
included  in  the  account  of  the  land  sold,  the  Ami  Shato 
property,  which  was  sold  by  the  testator ;  I  have  alread}' 
"li>l)08ed  of  that  in  considering  the  plaintiffs'  exceptions ; 
and  also,  the  exception  as  to  the  produce  of  the  Jackson-- 
'o'ni  farm. 

The  defendants  appealed  from  this  judgment,  and  the 
ctise  was  argued  in  Trinity  term  last,  by  J,  A,  Street^ 
Q.  C,  for  the  appellants. 

1.  The  judgments  recovered  on  the  notes  which  existed 
at  the  time  the  will  was  made,  passed  to  the  defendant 
PjOph  Keiclium  under  the  l)equest  of  "  promissory  notes." 

UiTciiiE,  J.     How  could  they  pass?     They  were  extin- 
.::uishcd  by  the  recovery  of  the  judgments  on  them.] 

2.  The  produce  of  the  Jacksontown  farm. did  not  form 
[»:irt  of  the  residuary  estate  :  it  belonged  to  the  defendant 
uider  the  bequest  to  him  of  the  ''  horses,  stock,  and  farm- 
inir  utensils,"  on  the  farm ;  which  does  not  necessarily 
n^ean  live  stock,  but  may  include  the  crops.  Wma,  Exors. 
i'U  Ed.)  949  ;  Cox  v.  Godsalve  (a) ;  West  v.  Moore  (6)  ; 
Piudfje  V.  Winnall  (c).     Uarvey  v.  Harvey  {d). 

3.  There  was  no  evidence  that  the  amount  paid  to  Mrs. 
Carman  was  paid  out  of  the  Bank  dividends.  [Parkeb, 
J.  The  executors  had  no  right  to  pay  it  out  of  the  gen- 
eral fund :  it  is  expressly  charged  on  the  land  devised  to 
Randolph  Ketchum. ^ 

4.  The  proceeds  of  the  Ami  Shaw  property  should 
not  form  part  of  the  residuary  estate  :  the  testator  directed 


(a)  6  JSas$,  60i.  note.  (H  8  Smatf  S88. , 

(e)  12  Beav.  857.  (d)  83  Beav.  Ui. 
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1862.      the  amount  to  be  given  to  bis  grandcbiidren,  and  they 
must  look  to  the  executors,  personally,  for  the  amount. 

W  KTMORJE 

against      [CARTER,  C.  J.     It  was  Only  a  verbal  direction  that  the 
Kktchum.  money  should  be  appropriated  in  that  way.] 

5.  The  debt  duo  from  the  testator  as  executor  of  the 
C?opj)er  estate,  was  not  such  a  debt  as  the  will  contem- 
plated the  defendant  should  pay  out  of  the  properly 
bequeathed  to  him  :  it  was  his  individual  debts  which  the 
testator  intended  to  charge,  and  not  a  debt  for  which  he 
was  only  liable  in  his  representative  character,  and  the 
non-payment  of  which  would  amount  to  a  devastavit, 
[Pakkek,  «J.  lie  would  be  personally  liable  if  it  was  a 
devastavit.  The  question  is  whether  it  is  a  debt.  Wil- 
MOT,  J.  It  was  a  '^just"  debt.  Pauker,  J.  It  is  hardly 
worth  while  to  labor  this  point.  I  have  read  the  will 
carefully,  and  I  see  nothing  in  the  objection.] 

6.  The  rent  due  to  Merntt  was  not  chargeable  against 
the  Bank  stock  and  promissory  notes  bequeathed  to  the 
executor.  The  will  speaks  from  the  death  of  the  testator; 
and  it  can  only  be  debts  due  at  the  time  of  his  death  which 
will  be  so  chargeable.  This  was  only  a  covenant  to  pay 
rent  at  a  future  day,  and  it  was  not  a  debt  till  the  rent 
became  due.      Wins.  JSxorm.  925 ;     Elliott  v.  Elliott  (a). 

Allen,  contra.  Unless  this  case  can  be  distinguished 
from  Oox  V.  Godsalve^  probably  it  must  be  admitted  that 
the  crops  passed  to  the  defendant  under  the  vrill.  The 
point  to  be  ascertained,  is,  what  did  the  testator  mean  by 
the  word  '*  stock.''  Ordinarily,  in  this  country,  when  used 
in  reference  to  agricultural  matters^  it  means  cattle,  or  li^e 
stock ;  and,  read  in  connection  with  the  word  *'  horses,'' 
which  immediately  precedes  it  in  this  will,  it  is  evident 
that  such  was  the  testator's  intention  here.  Id  Cox  y. 
Oodsalvef  the  words  were  **  stock  of  my  farm ;"  and  tfa«7 
were  preceded  by  the  words  <<  goods  and  chattels,"  thereby 
shewing  that  the  testator  had  in  his  mind,  inanimate  objects 
only.  In  Vaisey  r.  Beynolds  (5)  it  is  said  that  that  case 
was  not  decided  merely  on  the  force  of  the  words  **  stock 
of  mj  farm.''    The  Ami  Shaw  property  having  been  sold 

by 
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by  the  testator  ia  his  life  time,  and  the  purchase  money      1862. 

beiDg  due  from  the  executors,  they  were  debtors  to  the    

estate,  and  their  respective  debts  were  properly  deter-      against 
mined  to  be  part  of  the  residuary  estate.    The  debt  of  the   Ketchum. 
testator  as  executor  of  the  Clopper  estate,  cannot  be  dis- 
tinguished from  any  of  his  other  debts.     If  he  was  guilty 
of  a  devastavit  J  he  made   himself  personally  liable,  and 
therefore  it  was  his  debt,  and  was  chargeable  on  the  pro- 
perty bequeathed   for  payment   of  his  debts.     So,  with 
respect  to  the  rent  duo  to  Merntt.     It  was  dehitum  in 
presently  solvendum  in  futuro.     The  executors  arc  liable 
for  the  rent  which  accrues  after  the  death  of  the  testator, 
as  long  as  the  lease  continues.     Wmf^,  Exors.  1352  ;  Bac. 
Ah.  '-  IJjecuiors'^  (P). 
J.  A.  Street^  Q.  C,  in  reply. 

Cur,  adv,  vult. 

C.VRTER,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  case  comes  before  the  Court  on  appeal  from  the 
decision  of  Mr.  Justice  Wihnot,  on  exceptions  taken  on 
both  sides,  to  the  report  of  the  Barrister  to  whom  the 
reference  was  made.  The  objections  relied  on  at  the 
hearing  of  the  appeal,  besides  certain  others  which  were 
abandoned  or  disposed  of  in  the  course  of  the  argument^ 
are  two :  the  first  refers  to  the  plaintiflFs'  2d  exception. 

By  the  will,  the  testator  gave  to  the  defendant,  Ralph 
Keichumj  the  lands  and  premises  on  which  he  then  resided, 
known  as  Lot  No.  45,  and  part  of  46  (with  an  exception 
of  a  specified  portion  of  the  latter  lot,  otherwise  disposed 
of) ;  and  subsequently,  by  a  codicil,  directed  that  the 
horses,  stocky  and  farming  utensils  on  the  farm  on  which 
he  then  resided,  should  remain  on  the  farm  for  the 
benefit  of  the  same,  '•  which  "  he  added,  *•  I  do  give  and 
bequeath  with  the  said  farm."  It  would  appear  that  the 
will  and  codicil  were  executed  at  one  and  the  same 
residence.  There  was  some  discussion  raised  on  the  part 
of  the  plaintiffs,  whether  the  farm  in  question  coinpriaed  a 
portion  of  land  on  the  Jacksontown  road,  on  which  a  quantitjr 
of  hay  and  other  produce  was  at  the  time  of  the  testator's 

deaths 
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mffointt 
JorrcHUBc. 


death,  or  was  a  different  property ;  but  the  identity  of  the 
two,  does  not  seem  to  have   been   disputed   before  the 
Barrister,  and  is  not  open  for  discussion  now.     But  the 
question  is,  what  is  to  be  understood  by  the  term  **  Stock.*' 
In  this  country,  we  know  that  it  is  in  frequent  use  as 
meaning  the  horses,  cattle,  &c. ;   but,  undoubtedly,  the 
term  has  a  more  extended  meaning,  and  is  not  confined  to 
live  stock.     The  cases  cited  from  6  East,  604,  and  8  Fast, 
339,  shew  that  even  growing  corn  is  held  to  pass  under 
the  denomination   of  stock ;   and   those   decisions  would 
seem   to   imply   that   when  the   crop    has    been  severed 
from  the  soil,  no  question  would  arise  that  it  would  pass. 
The  Imperial  Dictionary  defines  stock,  in  agi'iculture,  to 
comprise  live  stock  and  dead  stock ;  and  the  latter  term  i^ 
defined  to  mean  the  implements  and  other  lifeless  article? 
of  property  on  a  farm.     So  Wms.  Fxor$^  1069,  says,  by 
the  term  "  stock  on  farm,"  not  only  all  moveable  property 
upon  or  belonging  to  the  farm  will  pass,  but,  as  it  would 
seem,  growing  crops  ;  and  in  one  case,  from  the  context,  it 
was  held  to  include  stock  in  the  malt  trade.     In  Porter  v. 
Touniaf/  (a),  the  Master  of  the  Rolls,  speaking  of  the 
expression,    **  live    and    dead    stock,"    said    **If    tho.^e 
*'  words    stood  alone,   the    interpretation    would  be   out- 
*'  of-door  stock.     They  would  mean  corn,  hay,  stray,  carts. 
<»  &c."     The  word  stock,  therefore,  in  this  will,  would  ho 
sufficient   for   the  purpose ;  and  we  think  that  it  is  not 
unnatural  to  suppose  that  the  testator,  while  giving  the 
farm  and  live  stock  to  his  son,  would  give  him  also  the 
hay,  &c.,  on  which  the  latter  were  to  be  fed.     We  are  of 
opinion,  therefore,  that  the  hay  and  crops  severed,  passed 
to  Ralph  Ketchum^  and  that  the  jQlQ  should  not  be  charged 
against   him.      The   only   other   question   arises    on  the 
defendants'  exceptien  as  to  the  rent  on  the  lease  from 
Thomas  MerriU  to  Heustis  and   the   testator.      It  was 
objected,  that  the  rent  accrued  after  the  testator's  death. 
We  think  there  is  no  distinction  in  this  respect,  whether 
the  rent  in  arrear  accrued  before  or  after  the  testator^s  death. 
The  covenant  or  undertaking  was  entered  into  by  Ae  testator 

(a)  8  Fm.SIS. 

in 
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in  his  ljyretiim9»  and  thafc  bound  hia  estate  aft  wiiaterer     IM^. 
time  the  seat  iqigi^t  accrue.  <<A  demapd  on  a  coffeaant  ^^^^ 
'<  is  a  qpeciatty  d^bt,  of  the  saoie  najture  as  osue  due  on:  a     ^g^mi 
"bond.'*  Wm.JEzors^liX'   And  in /wiWfW  tu  JSr*i»*  (a)   Ktoannf- 
it  was  heldft  that  on  a  coyenant^  to  pa;  ai  aniuuly,  the 
Minnitsnt  is  a  specialty  creditor  on  bis  real  estate,  Mthougk 
the  annuity  did  not  becoI^^  in  amear  till  after  the  testator's 
*  desth.    On  the  whole,  therefore,  we  think  that  the  jndg- 
ment  of  Mr.  JupHce  Wilmoi  mnst  be  aflirnoed,.  witb  the 
ezceptioi^  of  tiie  hay,  &e.,  chained  to  the  executor  at  ^70^ 
which  we.  are  of  opinion  vaa  qpecifipaUy  bequeathed*  and 
with  which,  therefore,  bo  ia  not  dMUfj^able  as  pari  of  the 
personal  estate. 

As  to  the  coste  of  the  ea(oqption|B :  Hi^  plaiotiiGi  to'  havo 
their  coste  out  of  tbe  esti^te,  of  the  exoeptioiu  on  both 
aides :  the  de&ndantir  tihe  coate  of  the  plaiatifa'  exception » 
No.  2f  Only  tha  costs  allowed  to  both  parties^  to  be  paid 
out  of  the  estate* 

ra)e^Km,ML 


ESSON  and  Anothbb  mgainse  DUNN. 

ASSUMPSIT  for  goods  sold  and  delrrered.    Plea,  i>eftn<Uujt 
^  waf  indebtedf 

non-€issunip8U  with  notice  of  set  off.  to  A,  who 

At  the  trial  before  WilmoC,  J.,  at  the  last  Gloucester hiBhutstixe89 

circuit,  it  appeared  that  the  plaintiffs,  William  Esson  and  doe  him.  to 

Alex.  Stephensy  carried  on  business  at  Halifax  under  the  The^fefe^nt 

name  of  Esson  cfe  Co.  and  were  the  successors  of  John^^^^l^i 

Esson  &  Oo.y  which  firm  consisted  of   John  Esson  andl^^^V^'^®  ,^ 

transfer,  aealt 

James    Parker.      In    Ajxril,    1859,    the    plaintiffs    and^ththepiain- 
r  1^     T  1111.  1      ,        ,       ,     tiflf,  whoren- 

James  Parker  purchased  the  business  and  the  books  dered  him  ac- 
counts, charg- 
ing the  origi- 
nal debt  and  the  subsequent  traii<»action8  as  forming  part  of  the  same  account;  the  defendant 
made  payment»  f^om  time  to  time,  and  promised  the  plaintiff  to  paj  the  whole  oftheaccoant: 
IMd, —  tliat  the  dtfendant's  debt  to  ^^.was  thereby  extinguished  and  transferred  to  the 
I'hiintiSV  and  that  he  was  justified  in  apjplying  the  payments  made,  to  the  balance  due  on  A^s 
debU 

of 
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186f*     otJohn  EsBon  d  Co.f  bat  Parker  only  remained  in  the 
-^—    new  firm  about  three  weeks,     llie  defendant  had  dealt 
^gmiiMt     ^^^^  ^®  ^™^  ^^  E89on  d  Co.f  and  owed  them  abont^llO, 
iDuHir.      at  the  time  they  sold  out.     When  the  plaintiffs  purchased 
the  business,  they  sent  circulars  to  the  customers  of  the 
late  firm,  to  the  defendant  among  others,  announcing  the 
change,  and  that  they  were  authorized  to  collect  the  debts 
of  the  old  firm.    Public  notice  was  also  giren  at  the  time 
Parker  withdrew  from  the  business.    No  goods  were  sup- 
plied to  the  defendant  by  JS$$(m  d  Co.  while  Parker  was 
a  partner ;  but  he  afterwards  continued  dealing  with  them 
as  he  had  dealt  with  John  Eeeon  d  Co.  9  and  they  sent 
him  a  statement  of  his  account  at  the  end  of  each  year, 
and.  included  therein,  as  due  them,  the  balance  which  he 
owed  to  John  Eseon  d  Oo.f  te  which  he  made  no  objec- 
tion, but  remitted  money  to  them  from  time  to  time.    In 
Auguetf  1860,  the  defendant  wrote  to  the  plaintifb,  regret- 
ting his  inability  to  pay  them,  and  asking  for  time  till  the 
next  spring,  when,  be  stated  he  would  pay  them  all,  sod 
that  they  might  charge  him  interest  in  the  meantime.    In 
Ftbruary^  1861,  the  defendant  again  wrote  to  the  plain- 
tiffs,  acknowledging  the  receipt  of  a  letter  from  them  enclos- 
ing their  account  current  and  expressing  their  surprise  at 
not  receiving  a  remittance  from  him;  and  in  which  he 
stated  that  he  would  make  them  a  remittance  at  an  earlj 
day,  and  hoped  that  the  next  spring  he  should  be  able  to 
pay  them  all  he  owed  them.    In  July  following  the  defen- 
dant wrote  to  them  again,  in  answer  to  an  application  for 
payment;  in  which  he  offered  to  compromise,  and  pay 
them  10«.  in  the  pound,  which,  he  said,  was  all  he  ceald 
do,  as  his  property  had  been  mortgaged  several  years  pre- 
viously.   The   payments   made   by  the  defendant  since 
Aprils  1859,  would  have  discharged  his  indebtedness  for 
goods  furnished  by  the  plaintiffs  since  that  time,  and  left 
a  balance  in  his  favor ;  but  the  plaintiffs  had  carried  tbe 
balance  due  to  John  Esson  d  Co.  into  their  account  with 
the  defendant,  and  credited  him  with  the  payments  wade 
each  year  upon  tbe  whole  balance  as  it  appeared  bj  the 
accounts,  shewing   a  balance  of  $442  due  at  the  time  | 
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the  action  ttm  brought.   The  defendant  denied  any  know-      1862. 

ledee  of  Parker  haying  left  the  firm  till  this  action  was    — ■^""^ 

Mbmok 
brought.  0ffm(iut 

The  learned  Judge  directed  the  jury,  that  if  after  the  btok. 
assignment  to  the  plaintiffs  of  the  business  and  debts  of 
the  firm  of  John  Ssson  A  Uo.^  the  defendant  with  know- 
ledge«of  such  transfer,  recognized  it,  and  promised  pay- 
ment to  the  new  firm,  that  would  operate  as  an  extin- 
guishment of  his  debt  to  John  Esson  <&  Co.y  and  to  a 
tnmsfer  of  the  debt  to  the  new  firm ;  (a)  and  in  that  case 
the  plaintiffs  would  hare  the  right  to  appropriate  the 
defendant's  payments  to  the  dischaige  of  the  old  debt. 

Verdict  for  the  plaintiffs,  $442. 

Johnson^  Attorney-General,  moved  for  a  new  trial  on  a 
former  day  in  this  term,  on  the  ground  of  misdirection, 
and  tbat  the  rerdict  was  against  eridence.  He  contended 
that  only  the  good  will  of  the  business  of  John  JBsson  c§ 
Co.,  was  transferred  to  the  plaintiffs ;  that  there  was  no 
assignment  of  the  debts,  and  the  plaintiffs  had  no  power 
to  discharge  the  debts  due  to  John  Euon  d  Co*  If  the 
finn  of  John  Esson  c§  Co.  were  now  to  sue  the  defendant 
for  the  amount  of  his  account,  the  facts  prored  in  thi^  case 
would  be  no  defence  to  the  action.  The  debts  never  became 
the  plaintiffs'  property.  [Ritchie,  J.  What  is  the  meaning 
of  tbe  circular  which  states  that  John  Esson  d  Co.  have 
sold  all  their  interest  in  tbe  firm  to  the  plaintiffs  ?  The 
defendant  acts  upon  this,  aud  makes  payments.  Carter, 
C.  J.  Supposing  there  was  no  assignment  of  the  debts 
of  John  Esson  i&  Co.,  was  there  not  an  authority  from 
them  to  the  plaintiffs  to  receive  the  debts ;  and  would  not 
payment  to  the  plaintiffs  be  a  good  defence  to  an  action 
by  John  Esson  <&  (7o./]  The  plaintiffs  at  uU  events  had 
no  right  to  the  debts ;  for  if  there  was  any  transfer,  it  was 
to  the  plaintiffs  and  James  Parker,  and  it  was  they  only 
who  had  authority  to  receive  them.  AH  the  defendant's 
correspondence  was  with  the  firm  of  which  Parker  was  a 
meoQiber,  and  he  made  the  remittances  under  a  mistake  of 
facte,  believing  that  Parker  was  a  member  of  the  firm. 

(«)  See,  Siory  Pmrt.  i  aS4. 
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186}.  If  there  was  no  transfer  of  the  debts  to  the  plaintilb,  tinf 
had  no  right  to  appropriate  the  payments  towards  the  dis- 
oharge  of  those  debts;  in  which  case,  the  plaintiffs'' debt 

Beinr.  was  paid,  and  the  verdict  should  have  been  for  the 
defendant. 

Our^  adv.  vuU. 

Cabteb,  C  J.,  now  delivered  the  judgment  of  the  Court. 
We  are  of  opinion  that  the  jury  were  quite  warranted  in 
coming  to  the  concltision,  that  the  remittancea  made  by 
the  defbndant,  were  made  for  the  purpose  of  paying  the 
balance  due  to  the  old  firm,  and  were  so  applied;  and  that 
if  the  present  plaintiflb  had  acted  otherwise,  they  would 
have  gone  contrary  to  the  defendtot's  intentions. 

The  jury  were  also  quite  justified  in  treating  the  evidence 
of  the  defendant  as  totally  unwoithy  of  credit.  No  deceit 
was  practised  on  him. 

The  amount  for  which  the  verdict  was  given,  was  justly 
due  to  the  ptaintiffk,  and  the  Court  see  no  reason  for 
disturbing  it. 

Riile  refused  (a). 

(a)  As  to  ippM^risttoa  of  ptjinoato,— loe  Bod^mh&m  r%  PwnMt^ 


CAMPBELL  and  Another  againat  GILBERT. 

The  properly     A    SSUMPSIT  on  two  promissory  notes  for  ^205,  and 

notdiveeted     i\    jCSOO  respectively,  dated  the  17th  October^  1857* 

by  the  pnbli- 

cation  of  a 

notice  calling  a  meeting  of  the  creditors  of  the  holder  of  the  note,  nnder  the  Act  SI  Vici.  cAi, 

relating  to  InsoWent  Debtors ;  nor,  unless  an  assignment  is  made  by  the  debtor  under  the 

10th  seetion  of  the  Act. 

The  holder  ef  a  note  itidorsed  in  blank,  assigned  to  trustees  for  the  benefit  of  his  creditor^, 
all  his  property, debts  and  effects,  and  delivered  the  note  to  them ;  Held,  —that  the  tnl^te<r> 
had  the  legal  right  to  transfer  the  note  to  a  third  person,  and  that  he  could  sue  the  maker. 

A  witness  cannot  be  asked  on  crose-examlnation,  for  the  purpose  of  conUradietioff  hioi. 
whether  he  had  not  made  a  certain  statement  in  proceedings  filed  in  the  Bankrupt  Court  in  £»i^ 
land,  unless  the  original  proceedings  in  the  Bankrupt  Court  are  produced.  A  certified  copy 
of  the  proceedings  is  not  sufficient  lor  the  purpose. 

drawn 
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tirawn  by  the  defendant,  payable  to  his  own  order,  on  the       1862. 

Ist  August^   1860,  and    indorsed   by  him   in    blank ;  —    ^ 

tried  before  Carter^  C.  J.,  at  the  last  St,  John  circuit.  ^against 

The  notes  in  question,  with  a  number  of  others,  were  Gilbert. 
given  by  the  defendant  to  Messrs.  Crane  and  Bovey,  on 
account  of  the  purchase  of  a  mill  at  Shediac,  as  they 
stated.  Crane  and  Bovey  became  insolvent,  and  on  the 
13th  January,  1858,  made  an  assignment  of  all  their  pro- 
l>ertyto  William  Davidson,  James  Ferwon,  and  George  W. 
iijuithy  in  trust  for  the  benefit  of  their  creditors,  and  on 
that  day  these  notes  were  delivered  by  Crane  to  the  trus- 
tees, who  kept  them  till  February,  18K1,  and  theji  trans- 
ferred them  to  the  plaintiffs.  While  the  trustees  held  the 
notes,  they  applied  to  the  defendant  for  payment  of  them, 
and  he  requested  them  not  to  press  him,  and  promised  to 
make  some  arrangement  for  the  payment  of  them,  and  did 
not  wish  them  to  be  transferred  to  the  plaintiffs. 

The  defence  to  the  action  was,  that  there  had  been  exten- 
sive transactions  between  Crane  awd  Bovey  VLiid  the  defend- 
ant, from  the  year  1855,  till  the  notes  were  given  ;  that  it  was 
intended  at  that  time  that  the  business  of  the  mill  which 
the  defendant  purchased,  should  be  carried  on  bj'-  the 
defendant  and  Messrs.  Crane  and  Bovey  on  joint  account, 
but  as  they  became  involved  in  difficulties,  and  were 
unable  to  carry  out  the  arrangements,  it  was  agreed  that 
any  amount  which  they  might  be  found  indebted  to  the 
defendant  on  account  of  their  previous  dealings,  should 
go  in  payment  of  the  notes;  that  at  that  time  Crane  and 
Bovey  owed  bim  upwards  of  £3,000,  and  that  he  informed 
the  plaintiffs'  agent  before  he  took  the  notes,  that  they 
bad  been  paid.  It  appeared,  that  in  June,  1858,  Crane 
had  presented  a  petition  under  the  Act  for  the  relief  of 
insolvent  debtors,  21  Vici.  c.  17 ;  that  a  meeting  of  his 
creditors  was  called,  as  directed  by  the  Act,  and  that  a 
meeting  was  held  on  the  2d  October,  1858  ;  but  there  was 
no  evidence  of  any  subsequent  proceedings.  It  also 
appeared  that  in  February ^  1860,  Crane  had  been  declared 
a  bankrupt  in  England',  and  he  was  asked  on  cross- 
examination,  for  the  purpose  of  contradicting  him, 
14  whether 
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1862.      whether  ho  had  not  stated  in  the  list  of  his  liabilities  filed 

in  the  Bankrupt  Court,  that  Cvane  and  Bovey  were  in- 

againsi  ^ebtcd  to  tho  defendant  in  the  sum  of  £3,G33.  The 
(JiLBERT.  Chief-Justice  refused  to  allow  tho  question  to  be 
put,  as  the  defendant's  counsel  only  had  an  office  copy  of 
the  proceedings  in  bankruptcy.  Crane  denied  that  there 
was  any  agreement  that  the  validity  of  the  notes  was  to 
depend  upon  tho  settlement  of  the  accounts  between 
Crane  and  Bovey  and  the  defendant ;  on  the  contrary,  he 
stated  that  ho  had  told  the  defendant  more  than  once,  that 
the  notes  were  going  to  the  creditors  of  Crane  and  Bovey^ 
as  a  part  pf  their  assets,  and  that  tho  defendant  had  also 
admitted  that  the  notes  belonged  to  Crane  and  Bovey, 
On  this  point,  Crane  was  corroborated  by  another  witness. 
The  Chief-Justice  directed  the  jury  that  the  question  in 
the  case  was  whether  the  notes  were  paid  before  they  went 
out  of  Crane's  hands ;  and  this  resolved  itself  into  two 
questions :  viz.  1st,  Was  ther«  any  agreement  between 
Crane  and  the  defendant,  that  any  amount  which  Crane 
<&  Co.  were  indebted  to  the  defendant,  should  go  in 
extinguishment  of  these  notes?  2d,  If  so,  was  there  any 
amount  due  from  Crane  <&  Co.  to  the  defendant  while 
these  notes  were  in  Crane's  hands,  sufficient  to  pay  the 
notes ;  and  if  so,  was  such  indebtedness  the  result  of  part- 
nership accounts  between  Crane  and  Bovey  and  the  defen- 
dant, unsettled  up  to  the  time  the  notes  went  out  of 
Crane's  hands? 

The  jury  found  a  verdict  for  the  plaintiffs  for  £653, 
stating  that  there  was  no  such  agreement  between  Crane 
and  the  defendant  respecting  the  notes. 

A.  li.  Wttmore,  on  a  former  day  in  this  term,  moved  for 
a  new  trial  on  the  grounds  of  misdirection,  and  improper 
rejection  of  evidence.  He  contended,  1st,  That  any 
assignment  of  the  notes  made  after  Crane  applied  for 
tho  benefit  of  the  Insolvent  Debtors  Act,  21  Vict.  c.  17, 
was  fradulent  and  void  under  the  third  section  of  that  Act. 
2d.  That  the  trust  deed  did  not  transfer  the  propefty  in 
the  notes  to  the  trustees,  and  therefore  they  vested  in 
Crane's  assignee  in  bankruptcy ;  or,  if  they  could  pass 

under 
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under  the  trust  deed,  that  the  transfer  was  void,  as  having      1862. 

been  made   in  contemplatiou  of  bankruptcy.     [Carter,     

C.J.    There  was  no   evidence   that  Crane  intended   to   ^^^^^^^^ 
avail  himself  ^he  English  Bankrupt  Act  at  the  time  he    g!lbkri. 
transferred  the  notes.     Ritchie,  J.     He  was  not  subject 
to  the  English  Bankrupt  Act  till  he  went   to  England. 
You  could  not  give  his  bankruptcy  an  ex  post  fado  oper- 
ation.]    3d.    That  if  the  property  in  the  notes  vested  in 
the  trustees,  they  had  no  power   to  transfer  them,  and 
could  only  recover  the  amount  from  the  debtor.     4th. 
That  the  notes  having  been  transfen-ed  to  the  plaintiffs 
after  they  were  due,  they  took  them  subject  to  all  the 
equities  existing  between  the  defendant  and  Crane.     5th. 
The  question  to  Crane   on  cross-examination  as   to    his 
statements  in  the  Bankrupt  Court  in  England,  was  impro- 
perly rejected.      The  office  copy  of  the  proceedings  in 
bankruptcy  was  legal   evidence  of  all   the   facts   therein 
stated,  under  the  Act  23    Vict.  c.  29 ;  and  therefore  he 
was  subject   to  be  cross-examined   as  to   his  statements 
relative  to  the  matter,    though  it  may  be,  that  he  could 
not  have  been  contradicted,  if  he  "had  denied  making  the 
statements,  without  producing  the  original  papers.    Act 
19  Victc.  41,  §   16.     [Carter,  C.  J.     The  question  is, 
whether   what    was   produced   at    the    trial,    was    «'the 
writing,"  which  the  Act  refers  to.     Is  it  not  the  object 
of  the  Act  that  the  writing  itself  should  be  produced  for 
the  Judge's  inspection,  so  that,  if  necessary,  the  witness 
may  be  asked  if  he  wrote  it?    Ritchie,  J.     I  think  the 
intention  of  the  Act  was  that  the  original  document  should 
l>e  produced.]     The  ©ffice  copy  was  legal  evidence  of  all 
the  proceedings  in  bankruptcy,  and  gives  a  party  the  same 
rights  as  if  he  produced  the  original.   In  Watson  v.  Little 
(a),  an   order  of  affiliation   made   by  magistrates     was 
admitted   to  contradict  a  witness,  who  stated   on  cross- 
examination,  that  she  had  never  affiliated  a  child,  whose 
legitimacy  was  disputed. 

Cur.  adv.  vult. 

(a)5^.&.V.472. 

Parker, 
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1862. 

Campbell 

against 

Gilbert. 


Parker,  J.,  now  delivered  the  judgment  of  the  Court, 
As  we  have,  none  of  us,  any  doubt  in  this  case,  we  do 
not  feel  justified  in  delaying  our  decision.  Every  point 
seems  to  have  been  made,  both  in  law  and  equity  (a), 
which  the  defendant's  counsel  could  suggest,  to  defeat  the 
plaintiffs*  right  of  action  ;  but  the  defence  set  up  on  the 
merits  was  clearly  a  question  of  fact,  properly  for  the 
consideration  of  the  jury,  which  has  been  fully  and  fairly 
left  to  them,  and  found  in  favor  of  the  plaintiflFs. 

The  defendant  made  several  promissory  notes  payable 
to  his  own  order,  and  which  he  indorsed  in  blank,  thereby 
making  them  payable  to  bearer,  before  they  left  his 
own  hands  ;  and  the  right  of  recovery  on  them  would  pass 
from  hand  to  hand  by  mere  delivery,  without  any  other 
assiofnment  or  indorsement.  The  notes  bavins:  been 
delivered  to  Crane,  as  indorsee,  by  the  defendant, 
payable  at  certain  days,  and  having  been  made  in  the  form 
they  were,  in  pursuance  of  a  previous  arrangement  with 
Craney  and  not  having  been  parted  with  by  the  trustees 
until  after  the  days  of  payment  had  passed,  it  was  contend- 
ed that  they  came  to  tHe  plaintiffs,  subject  to  the  equities 
existing  between  the  defendant  and  Crane.  And  admit- 
ting this  to  be  so,  which  is  not  very  clear,  the  defendant 
has  had  the  benefit  of  it  in  the  reception  of  evidence,  and  in 
the  mode  in  which  the  case  was  presented  to  the  jury : 
and  the  question  was  mainly  on  the  credit  of  the  defend- 
ant, whose  testimony  was  in  direct  contradiction  to  that  of 
Crane y  and,  as  far  as  we  can  judge,  much  less  consistent 
with  the  other  circumstances  of  the  case,  than  that  of  Gtwie : 
and  to  their  finding  no  objection  can  be  made.  This  brings 
us  then  to  the  points  of  law  taken  at  the  trial,  urged 
strongly  by  Mr.  Wetmorey  in  moving  for  the  rule. 

It  was  contended  that  tho  notes  belon^d  to  Crane  at 


{a)  The  defendant  filed  a  bUl  in  equity  for  an  injunction  to  restrain  t]i« 
plaintiif  from  proceediuK  in  this  action,  until  the  determination  of  a  eait 
brought  by  the  defendant  against  one  NeiU  for  an  account  of  certain  trao»* 
actions  between  them,  of  which,  he  alleged,  the  notes  in  quesUon  formed  a 
part.  The  injunction  wa?  refused,  and  he  appealed  from  the  decision,  aod 
the  appeal  was  dismissed  in  Hilary  term  last;  but  the  judgment  having  beeo 
mislaid,  the  case  was  not  reported.  — Bbporte a. 

the 
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the  time  of  his  making  application  for  the  benefit  of  the       1862. 

Insolvent  Debtors'   Act   of   1858,   21  Vict.   c.  17,    and,     

therefore,  that  on  the  publication  in  the  proper  news-  «^«tn#t 
paper,  of  the  notice  of  meeting  of  creditors,  his  right  to  Gilbert. 
assign  the  notes  ceased,  and,  consequently,  the  assignment 
under  which  the  plaintiffs'  claim,  was  void.  If  the  defend- 
ant parted  with  his  right  to  the  notes,  at  the  time  of  the 
delivery  to  Davidson,  Vh'non,  and  Smith,  the  question 
under  the  Insolvent  Debtors'  Act  would  not  arise ;  but 
suppose  it  to  be  otherwise,  and  the  assignment  to  have  been 
subsequent  to  this  publication,  we  must  examine  the  act, 
and  see  what  is  the  proper  construction  to  be  put  on  it. 
The  1st  section  of  the  Act  directs  that  any  person  owing 
debts  to  the  amount  of  £100,  and  unable  to  pay  them, 
may  apply  by  petition  to  the  Clerk  of  the  Peace  of  the 
County  in  which  he  resides,  setting  forth  a  statement  of  his 
affairs.  Section  2  directs  the  Clerk  of  the  Peace  on  the  filing 
of  such  petition,  to  call  a  meeting  of  the  creditors,  by  giving 
three  months  public  notice.  Section  8  directs  that 
*  The  debtor  may  at  such  meeting  offer  a  composition  to 
**  bis  creditors,  and  if  such  composition  be  accepted  by  a 
'*  majority  in  number  and  amount  of  the  creditors  then 
*' present,  whose  debts  have  been  proved  or  allowed,  a 
'*  deed,  setting  forth  the  terms  and  conditions  of  such 
'*  composition, shall  then  be  entered  into  between  such 
**  debtor  and  the  said  creditors.  Such  composition  shall 
••  be  paid  within  one  year,  and  shall  be  secured  by  the 
*'  bond  of  the  debtor,  with  one  or  more  sureties,  to  the 
''satisfaction  of  the  Clerk  of  the  Peace,  with  whom  the 
•*  bond  shall  be  filed."  Section  9  directs  that  if  the 
composition  is  not  accepted,  the  creditors  present  may 
choose  assignees  of  the  estate ;  and  section  1 0  declares 
that  the  debtor  shall  by  deed  assign  to  the  assignees  all 
his  estate  and  effects. 

It  is  evidently  contemplated,  that  at  the  meeting  of 
creditors,  there  is  either  to  be  a  composition,  under  which, 
on  giving  security  by  bond  to  the  Clerk  ol  the  Peace  for  the 
sum  accepted  as  a  composition,  in  which  case  no  part 
of  the  debtor's  property  passes  from  him,  or  there  is  to  be 

an 
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1862.      an  assigument  of  the  debtor's  property  for  the  benefit  of 

-^ his  creditors,  in  which  case  all  his  property  and  rights  of 

against  action  would  vest  in  the  assignees.  If  the  proceeding  prove 
Gilbert,  abortive,  neither  ending  in  a  composition  nor  assign- 
ment, can  it  be  contended  for  a  moment  that  all  the 
debtor's  property  is  to  remain  vested  in  him,  and  yet  not 
tlisposable  of  by  him,  and  any  snbsequent  assignment  void  ? 
We  think  that  if  the  defendant  meant  to  rely  on  the  appli- 
cation and  notice  under  the  Insolvent  Debtors'  Act. 
he  should  have  gone  further,  and  shewn  that  it  was  fol- 
lowed up  by  an  assignment  under  the  Act,  which  was  not 
done,  nor  pretended  to  be  done ;  but,  on  the  contrary,  wc 
think  there  was  a  complete  abandonment  of  the  proceed- 
ings for  the  benefit  of  the  Act,  in  the  assignment  made  to 
trustees  for  the  benefit  of  his  creditors,  not  oulj^  indepen- 
dent of  the  Act,  but  quite  inconsistent  with  the  provision:^ 
of  it. 

Then  it  wrs  contended,  that  the  transfer  of  the  notes  wa^ 
void  under  the  Impel  ial  Bankrupt  statute,  as  ma^de  in 
contemplatid^i  of  Bankruptcy :  but  w-e  think  there  was 
nothing  whatever  to  warrant  a  presumption  that  Crane 
had  the  least  intention  of  availing  himself  of  the  Act  o! 
Parliament  in  relation  to  Bankrupts ;  while  Crane's  own 
direct  statement  negatived  such  intent. 

It  is  scarcely  necessary  to  say  a  word  on  another  point, 
that  although  the  property  and  right  of  action  on  the  notes 
vested  in  Davidson  and  the  other  trustees,  they  could  oniy 
collect  the  amounts  from  the  debtor,  and  could  not  assign 
them  for  a  full  and  valuable  consideration  to  a  third  per- 
son. The  legal  right  to  assign  the  notes  necessarily  fol- 
lows from  the  property  and  possession  of  them.  If  the 
trustees  have  violated  their  duty,  or  broken  their  covenant 
with  the  debtor,  or  his  creditors,  that  is  another  questiuB 
altogether,  not  arising  in  this  suit. 

Then  another  point  was  made,  —  that  when  it  was  prc*- 
pesed  on  the  cross-examination  of  Crane^  to  contradict 
him  by  shewing  that  he  had  in  his  written  examination  in 
England,  after  the  fiat  in  bankruptcy,  made  a  statement 
at  variance  with  the  evidence  given  by  him  on  this  trial ; 

upon 
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upon  which   the  learned    Judge,  in  the  exercise  of  the       1862. 

iliscretion  vested  in  him  by  the  Act  of  Assembly  allowing     

such  contradiction  to  be  made,  required  that  the  writing   Campbell 

should  be  produced ;  upon  which,  not  the  original  state-    Gilbert. 

nient  was  exhibited,  but  a  certified  copy  nuide  pursuant  to 

the  English  Statute  14  and  15  Vict,  c,  99,  and  the  Act  of 

Assembly  to  the  same  effect  relative  to  the  proof  of  judicial 

proceedings,  and  this  was  rejected  as  inadmissible  for  the 

purpose  :  we  think  this  rejection  was  perfectly  right,  and  that 

the  original  stiitement  could  alone  be  used  in  the  manner 

proposed.     If  for  the  purpose  of  afflicting  the  credibility  of 

^mnej  a  proper  foundation  having  been  laid,  evidence  had 

been  offered  by  the  defendant  that  he  (  Crane)  ^  had  on  a 

previous  occasion  made  a  statement  at  variance  with  his 

present  evidence,  then  the  question  might  properly  arise 

whether  his  examination  in  bankruptcy,  containing  such 

alleged  contradictory  statement,  could  be  proved  by  a  duly 

certified  copy ;  but  on  this  question  wo  are  not  called  on 

t)  give  an  opinion,    for  in  order  to  raise   it,*  a   proper 

fomidation  should  have  been  laid,  and  the  evidence  should 

liave  been  distinctly  tendered  after  the  plaintiffs  had  closed 

tbeir  rebutting  evidence,  in  the  course  of  which  Cin? 

had  been  examined,  and  then  if  the  statement  was  one 

Miade  on   oath  in  the  course  of  any  judicial  proceeding, 

it  would   be  necessary   to  ascertain  whether  a  sufficient 

foundation  was  laid  by  proof  of  the  proceedings,  in  the 

Course  of  which  the  examination  had  been  held.     No  such 

[)roof  was  tendered,  and  the  point  is  not  now  available. 

For  these  reasons  we  think  the  verdict  should  stand. 

Rule  refused. 


END  OF  MICHAELMAS  TERM. 
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IN   THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

HILARY  TERM, 

IX    TSE  TWENTY-SIXTH  TEAR  OP  THE  HEIGN  OF  VICTORIA. 


WOOD   against  STYMEST.  ^hnirxutry, 

THIS  was  au  action  on  a  policy  of  insurance  on  a  ves- where  a  ver- 
sel,  in  which  the  plaintiff  recovered  for  a  total  loss,  tiff,  in  an  ac^" 
In  Eaitter  term  last,  a  new  trial  was  ordered,  on  the  poJ-cy'^ofjn. 
jrroond  of  misdirection,  unless  the  plaintiff  should  consent  1*^^*^?^*^^^*^^^ 
to  have  damaojes  reduced  to  one  shillinof.     (See  Ante^p.^^^l^^^f^}^ 

^  e?        V  '  ^    aside,  and  the 

3090     The  plaintiff  declined  to  do  this,  and  afterwards  defendant 

>.•!•  1^.11  *-ii»i         affer  notice 

crave  notice  for  a  second  trial,  whereupon  the  defendant  for  a  second 

*-'  trinl   confcMft" 

offered  to  suffer  judgment  by  default  for  £200,  under  the  ed  judgment 
Act  18  Vict.  c.  9,  which  offer  the  plaintiff  accepted.  Js  Kicll"  c.^of 

Previous  to  the  trial,  the  evidence  of  one  Timothy  Out-^^^^^^^^ 
kott»e  had  been  taken  de  bene  esse,  at  the  instance  of  the  *  Partial  loss 

only,  wbich 

plaintiff;  but  Outhouse  havin<?  been  examined  as  a  witness  ^^e  plaintiff 

*  .  ,        ^       I  accepted: 

at  the  trial,  his  deposition  was  not  used.     On  the  taxation  Held,  that  he 

of  costs  on  the  acceptance  of  the  defendant's  offer  of  judg- titled  to  the 

ment,  the  Clerk  allowed  the  plaintiff  the  costs  of  the  trial,  first\riaL° 

and   also  the  costs  of  taking  Outhouse'n  evidence  de  hene ^^^^  xlk\n^' 
^-.^  the  evidence 

^^^*^*  ofawitneKn 

C7.   W.  Weldon  moved  in  Michaelmas  term  last,  for  a  ?***™'°®<*^^« 

'  bene  esse  he- 

fore  the  first 
tri&I,  bat  which  eyidence  was  not. used;  not  allowed  to  the  plaintiff  as  part  of  the  espensef 
of  preparing  for  the  second  trial. 
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review  of  the  taxation,  on  the  ground  that   these  costs 
were  improperly  allowed. 

A.  i.  Palmer^  contra^  contended  1st,  That  the  plaintiff 
was  entitled  to  the  costs  of  the  trial,  because  the  defen- 
dant, by  confessing  the  action,  had  admitted  that  he  ought 
never  to  have  defended  it.  Jackson  v.  HaUam  (a): 
JSweeting  v.  HaUe  (6).  The  cause  of  action  confessed, 
was  the  one  in  issue  at  the  trial.  2d.  The  deposition  of 
Outhouse  was  taxable.  It  was  necessary  to  be  taken,  in 
the  preparation  of  the  case  for  the  second  trial.  Danid 
V.  Wilkin  (c). 

(7.  W.  Weldon  in  reply.  The  plaintiff,  not  having  been 
successful  in  establishing  on  the  trial,  his  claim  for  a  total 
loss,  is  not  entitled  to  the  costs  of  the  trial.  Nothing  was 
then  said  about  a  partial  loss,  which  is  all  that  be  has 
finally  recovered.  Jackson  v.  Hallam  is  distinguishable, 
as  there  the  plaintiff  recovered  for  substantially  the  claim 
set  up  at  the  trial.  [Ritchie,  J.  If  you  had  made  your 
offer  before  the  trial,  the  plaintiff  might  have  accepted  it. 
Carter,  C.  J.  You  admit  the  plaintiff  is  right  to  a  cer- 
tain extent.  In  point  of  equity,  do  you  not  think  you 
should  pay  the  costs  of  the  trial?  N.  Parker,  M.  R.  The 
Act  says  "  That  in  case  the  offer  to  suffer  judgment,  is 
*' accepted,  the  plaintiff  may  enter  up  judgment  with 
*«  costs."  The  Court  must  give  a  construction  to  these 
words.  What  costs  are  included?]  Where  a  first  trial  is 
abortive,  the  plaintiff  cannot  recover  the  costs  of  it. 
[WiLMOT,  J.  You  were  as  much  bound  to  pay  the  £200, 
before,  as  after  the  trial,]  The  plaintiff  in  claiming  for  a 
total  loss,  was  as  much  to  blame  as  the  defendant  was  in 
not  offering  the  £200  at  an  earlier  period.  [N.  Parkeb« 
M.  R.  Under  the  claim  for  a  total  loss,  be  could  recover 
for  a  partial  loss.]  The  rule  for  a  new  trial  being  silent 
as  to  costs,  they  are  not  recoverable.  Weldon  v.  Weldon 
(d);  Ulvinv.  Drummond  (e).  The  deposition  •f  Out- 
house not  having  been  used  at  the  trial,  cannot  be  charged 


U)  1  Chit.  19;  2  5.  A  Aid.  817. 
{d)  8  AUtfiy  148. 


(5)  9  B.  4  C.  869.     (c)  S  Ezek.  156. 
{t)  4  Bing.  415. 
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for  as  c«8t8  against  the  defendant. 
7.  Stymtst  (a)  decides  this. 


The  case  of  McGivem      1868. 


Cur.  adv.  vuU. 


Wood 

against 

Bttmest. 


Caster,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  verdict  obtained  b}'  the  plaintiff  on  the  trial  of  this 
cause,  was  set  aside  and  a  new  trial  ordered.     After  the 
plaintiff  had  given  notice  of  trial  for  the  second  trial,  the 
defendant  offered  to  suffer  judgment  by  default,  under  the 
18  Vict.  c.  9,  which  offer  was  accepted  by  the  plaintiff. 
The  defendant  is  therefore  liable  to  the  plaintiff  for  his 
taxable  costs  up  to  the  time  of  such  judgment  by  defendant. 
In  taxing  these  costs,  it  is  contended  on  behalf  of  the 
plaintiff,  that  he  is  entitled  to  the  costs  of  the  first  trial. 
As  authority  for  this,  he  relies  on  the  case  of  Jackson  v. 
Hallam    (6),  which   was    decided    on    the    authority  of 
Booth  V.  Aiherton  (c).      This  last  case  seems  incon^stent 
with  Smith  t.  Hale^  decided   by  the'  same  Court   a  few 
months  before,  and  reported  also  in  6  T.  li.  71,  which  it 
is  remarked  was  not  cited.     The  modern  doctrine  seems 
to  be  that  laid  down  by  Alderson  B.  in  Daniel  v.  Wilkin 
(d),  that  where  a  verdict  has  been  set  aside  and  a  new 
trial  ordered  '*  The  parties  ought  to  be  placed  in  the  same 
*'  situation  as  that  in  which  they  were  before  they  pro- 
'^ceeded  to  trial  on  the  first  occasion.    All  that  took  place 
'*  at  the  first  trial,  ought  to  be  regarded  as  wiped  out  by 
**  what  t©ok  place  owing  to  the  mistake  of  the  Judge." 
On  this  principle  it  would  seem  clear  that  the  plaintiff  in  this 
case  is  not  entitled  to  the  costs  of  the  first  trial.     There 
can  be  no  doubt  that  had  the  case  gone  to  a  second  trial, 
and  the  plaintiff  recovered  a  verdict  for  the  amount  for 
which   the   defendant    has    now   suffered     judgment    by 
default,  he  would  not  have  been  entitled  to  the  costs  of 
the  first  trial ;  and  why  should  he  be  in  a  better  position, 
when  by  the  voluntary  act  of  the  defendant  he  obtains  that 
amount  by  a  process  much  more  simple  and  speedy? 


(«)  AnU,  p.  S40.        {h)  1  ChiU  A.  10;  S  B.  ^  Aid.  81T. 
(c)  6  r.  R.  144.  id)  8  Ettck.  168. 


We 
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We  think  therefore  the  Clerk  was  wrong  in  allow- 
ing to  the  plaintiff  the  costs  of  the  first  trial.  This 
being  so,  it  is  contended  that  the  plaintiff  ought  to  be 
allowed  the  costs  of  a  commission  to  take  the  evidence 
ol  Timothy  Outhouse^  de  bene  esse,  which  was  taken  previ- 
ous to  the  first  trial,  but  was  not  used  at  the  trial,  as  the 
witness  was  then  examined  in  person.  It  is  now  con- 
tended that  this  commission  may  be  considered  as  a  neces- 
sary preparation  for  the  second  trial.  We  decided  not 
long  ago  (McOivern  v.  Styinesty  ante,  p.  340),  that  the 
costs  of  such  a  commission  cannot  be  charged  against  the 
opposite  party,  unless  the  evidence  taken  under  it  bo 
actually  used.  If  so,  inasmuch  as  this  evidence  was  not 
used  at  the  second  trial,  and  very  probably  would  not 
have  been  used  had  that  second  trial  taken  place,  and  cer- 
tainly would  not  have  been  necessarily  so  used,  as  the 
witness  might  have  been  present,  as  on  the  former  trial ; 
we  think  the  costs  of  that  commission  cannot  be  charged 
against  the  defendant. 

The  cases  of  Jackson  v.  Hallam  (a) ;  Booth  v.  Atherton 
(b)  ;  Gray  v.  Cox  (c)  ,•  Deliutzen  v.  Lloyd  (d) ;  Sweeting 
V,  Hahe  (e) ;  all  proceeded  on  the  ground  that  the  party 
was  entitled  to  recover  substantially  on  the  cause  of  action 
which  was  set  up  at  the  first  trial.  In  the  two  first  named 
cases,  cognovits  were  given  after  the  rule  for  a  new  trial. 
In  DeRutzeiiY.  Lloyd,  the  defendants,  after  obtaining  a 
rule  for  anew  trial,  abandoned  it,  and  the  plaintiff  bad 
leave  to  enter  judgment  on  the  verdict,  with  costs.  In 
Sweeting  v.  Halse,  defendant  had  a  verdict,  and  after 
obtaining  a  rule  for  a  new  trial,  discontinued,  and  defend- 
ant was  held  entitled  to  the  costs  of  the  trial.  The 
defendant  Stymest,  in  the  case  before  us,  cannot  be  con- 
sidered as  giving  a  cognovit,  or  abandoning  the  right  to  a 
new  trial.  The  plaintiff  had  given  no  such  evidence  as 
would  entitle  him  to  a  verdict  on  the  trial,  except  for 
nominal  damages,  which  he  would  not  accept.     But  it  was 

(a)  1  Chit.  R.  19;  2  B.  ^  Aid.  817,    [Jb)  6  T.  R,  144.    (c)  6  B.  *  C.  4». 
(d)  bA.^B.  456.  («)  9  J9.  <fe  C.  809. 

consistent 
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coiisistent  with  the  circumstances  of  the  case,  that  at  a 
second  trial,  the  plaintiff  might  make  out  a  case  to  recover 
for  a  partial  loss,  and  the  defendant,  aware  of  this,  offers, 
under  the  Act  of  Assembly,  18  Vict.  c.  9,  to  confess  judg- 
ment for  £200,  and  this  the  plaintiff  accepts,  instead  of 
going  to  a  new  trial ;  but  that  is  no  admission  whatever 
of  the  the  plaintiff's  being  entitled  to  recover  on  the  case 
made  out  at  the  trial,  except  ho  was  content  to  take 
nominal  damages. 

The  Clerk  will  alter  the  taxation  by  disallowing  the  costs 
of  the  commission,  and  will  not  allow  the  costs  of  the  former 
trial  (a). 

{a J  See  Jii/an  v.  James,  2  Pugt,  219. 


1863. 

Wood 

ugainst 

Bttmbst. 


HANSON  against  GOVE. 


AK.  WETMORE,  on  a  former  day   in  this  term,  a  cause  enter- 
9  moved  for  judgment  as  in  case  of  a  nonsuit,  the^^Bwith^' 
plaintiff  not  having  proceeded  to  trial  at  the  last  Charlotte  ^^^^^^ 
circuit,  according  to  notice.  tration*  "^The 

R.  M.  Ajidrews  opposed  the  motion  on  au  affidavit  ^^ g?}^®*ui*^to 
the  plaintiff's  attorney,  stating  that  the  cause  had   been  tgree  upon 
entered  for  trial  at  the  circuit  in  August,  1860,  and  with-  the  plaintiff 
drawn  in  consequence  of  an  agreement,  on  application  of pirationofa 
the  defendant,  to  refer  the  matter  to  arbitration.     That  ^JJ'^t^  of 
the  parties  afterwards  being  unable  to  agree  upon  arbitra- [^**jg^^*5^j. 
tors,   nothing  further  was   done  till  October,  1861,  (theJ^J^^^^^^^JJ 

plaintiff  having   been  absent  from  the  Province),  when '^•"'.^^^ » 

°  .  /  term'snotiee 

notice  of  trial  was  given  for  the  August  circuit  in  1862.  of  the  plain- 
That  a  short  time  before  the  Court,  the  defendant's  attorney  to  proceed  in 
told  the  plaintiff's  attorney,  that  he  (defendant's  attorney)  The  record 

jihould  not  act  upon  the  notice  of  trial,  as  he  considered  it  dra^nHn  con- 

Requenoe  of 
the  absence  of  a  witness :—  A  motion  for  iudgment  as  in  ca.«e  of  a  nonsuit  for  not  proceed- 
ing to  trial  according  to  this  notice,  was  dismissed  with  costs. 
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irregular,  because  theplaintiff  should  have  given  a  term's 
notice  of  his  intention  to  proceed  ;  and  that  if  the  plaintiff 
tried  the  cause,  he  would  do  so  at  his  peril/ and  the 
defendant  would  apply  to  set  aside  the  proceedings  for 
irregularity.  That  when  the  cause  was  called  on,  the 
plaintiff's  witnesses  were  not  in  attendance,  and  he  was 
obliged  to  withdraw  the  record. 
^  Cur.  adv,  tndt. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  C!ourt. 
This  was  an  application  for  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial,  which  was  opposed 
on  the  ground  that  the  plaintiff  had  taken  the  cause  down 
for  trial  at  a  previous  circuit,  when  it  was  withdrawn  upon 
an  agreement  to  refer,  which  was  afterwards  not  carried 
out  i>y  the  defendant.  This,  we  think  sufficient.  The 
cause  ^as  been  once  taken  down  for  trial  by  the  plaintiff. 
It  was  through  no  neglect  or  default  of  his  that  it  was  not 
then  tried,  but  in  consequence  of  an  agreement  to  which 
the  defendant  was  a  party ;  and  if  he  did  not  choose 
afterwards  to  abide  by  that  agreement,  he  cannot  complain 
of  the  plaintiff's  omission,  of  which,  he,  the  defendant 
himself  was  the  cause,  and  to  which  he  was  a  consenting 
party. 

The  motion  must  be  dismissed  with  costs  (a). 

{a)  Sep,  McDonald  v.  Mdntyrey  Bert,  R,  280,  on  the  same  point.  And, 
as  to  givinjif  a  term's  notice  of  intention  to  proceed,  where  a  year  hus  clap*«l 
after  i«<«ue  joined,  without  any  proceedings,— Co wnctf  v.  Sisson^AAUen.fM: 
Odlins  V.  Kerlin,  Ibidy  505  ;  Justices  of  Northumberland  v.  Bussdl,  1 


O'FLAHERTY  against  DEVINE. 


rriRESPASS  quare  clausuin  f regit y  tried  before  Ritchie^ 
\^    J.,  at  the  last  SL  John  circuit.     The  main  question 


In  trespass, 

the  main 

quesUon  was 

the  boundary 

hctivc en  the 

parties,  on  which^tfae  evidence  was  clearly  in  the  defendant's  favor,  but  he  had  driven  af?^ 

stakes  on  the  plaintilPs  land,  for  which  the  Judge  directed  a  verdict  for  the  plaintiff  witii 

"AmlnAl  damage? ;  the  Jury,  however,  found  for  the  delendant.  The  Court  refused  a  new  tnsl. 

was 
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was  as  to  the  dividing  line  between  the  lands  of  the  plain- 
tiff and  defendant,  and  on  this  point  the  evidence  was 
clearly  in  favor  of  the  defendant ;  but  it  was  proved  that 
he  had  driven  a  few  stakes  on  the  plaintiff's  laud.  The 
learned  Judge  told  the  jury  that  this  was  a  trespass,  and 
directed  a  verdict  for  the  plaintiff  for  nominal  damages. 
The  jury,  however,  found  for  the  defendant  generally, 
stating  that  the  plaintiff  had  suffered  no  damage  which 
they  could  estimate. 

(7.  TV.  Weldon^  on  a  former  day  in  this  term,  moved 
fur  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence  ;  contending  that  the  plaintiff  having  proved  a 
trespass,  wais  entitled  to  a  verdict,  even  though  it  would 
he  only  for  nominal  damages;  as,  if  the  verdict  stood,  it 
uiijrht  be  a  bar  to  another  action  for  trespass  to  the  same 
land-  [Ritchie,  J.  The  record  would  not  injure  you 
or  help  the  other  party,  without  proving  what  took*place 
at  the  trial,  and  then  it  would  appear  that  the  line  had 
boon  abandoned.  There  is  no  justification  on  the  record.] 
Boicyer  v.  Cook  («),  was  cited. 

Gm\  mlv,  vtiJt, 


1863. 

Hanson 
against 
Qovx. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  main  ground  for  the  motion  for  a  new  trial,  is  that 
the  verdict  for  the  defendant  is  contrary  to  the  evidence. 
There  can  be  no  doubt  that  on  the  main  question  raised 
in  the  case,  as  to  the  proper  dividing  line  between  the  lots, 
the  verdict  cannot  be  impeached.  But  it  is  contended  that 
there  was  a  slight  trespass  committed  by  the  defendant, 
by  causing  a  few  small  stakes  to  be  placed  on  what  is 
clearly  the  plaintiff's  land,  for  which  the  plaintiff  ought  to 
have  recovered.  The  learned  Judge  told  the  jury  this 
wa3  a  trespjiss  in  point  of  law,  and  recommended  the 
smallest  amount  of  damages.  But  the  jury  said  they 
could  not  find  that  any  damage  had  been  thereby  caused 
to  the  plaintiff,  which  they  could  estimate,  and  found 
generally  for  the  defendant.      The  cases  of  Burton  v. 


(a)  4  a  B.  236. 


Thomjpson 
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1863.      Thompson  (a),  and  Ruelv.  Beer  (6),  are  clear  authorities 

against  sendiDg  such  a  case  to  a  second  jury.     It  would 

agmnst  ^'  ^  "^'^^  ^^  Burton  V.  Thompson^  to  allow  the  plaintiff, 
GovB.  at  great  expense  to  himself,  to  harass  the  defendant  for 
the  doubtful  chance  of  recovering  one  farthing.  It  is 
mercy  to  both  parties  to  refuse  this  rule  (c) .  Having 
referred  to  the  charge  of  the  learned  Judge,  and  the 
circumstances  under  which  the  plaintiff  claimed  title  to 
what  is  called  the  jog  of  land,  alleged  by  him  to  have 
been  between  the  buildings,  we  do  not  think  there  is 
any  ground  for  disturbing  the  verdict. 

Rule  refused. 

,  (a)  2  Burr.  664.  (6)  8  AUfin.  869. 

(c)  See  Sinclair  v.  Speneef  3  Pugs,  263,  where  the  same   prlDciple  was 

aeted  on. 


McINERNEY   agaiiuit  CHANDLER. 

aiS?1Ster-'  r^  W.  WELDON  on  behalf  of  the  defendant  moved 
inent?in^im*^"  V-^  •  ^^  *6*  aside  the  judgment  in  this  case,  and  to  stay 
^^'^nSs^"  *  the  proceedings  in  this  and  two  other  actions,  on  payment 
note,  beinff    of  £44  6«.  3(Z.,  together  with  the  costs  in  the  three  suits, 

willing  to  pay  ,r>iT^T*  ,,  .         ,../«• 

the  debt  and  up  to  the  8th  December  last ;  and  that  the  plaintiff  s  attor- 

the  amount     ney  should  pay  the  costs  of  this  application. 

the°^aintifP8     It  appeared  that  three  actions  had  been  brought  against 

ciaSne^ihe*^^  ^^®  three  joint  and  several  makers  of  a  promissory  note,  of 

iMup^Ui"*'^'  w^^™  ^^®  defendant  was  one ;  that  on  the  5th  December  IssU 

l^^^lg'jo^i' after  interlocutory  judgment  signed,  the  defendant  instruct- 

Judg^«  8um-  ed  his  agent  to  tender  to  the  plaintiff's  attorney,  who  resided 

plaintiff  to      sX  liichibuclo^  the  amount  of  the  debt,  £44  6«.  3(2.,  and 

why  the  pro-  £14  15^.  for  the  costs  in  the  three  suits;  and  in  conse- 
ceedingtf 
ahoald  not 

be  Btayed,  on  payment  of  debt  and  costs ;  but,  before  this  summons  was  served,  the  plaintiffs 
attorney  had  assessed  the  damages  and  signed  Judgment.  The  Court  set  aside  the  jadgment 
and  ordered  the  aoUon  to  be  discontinued  on  the  payment  of  the  debt  and  costs  up  to  tbe 
time  that  it  was  apparent  that  the  plaintiff's  attorney  knew  the  defendant  was  willing  toptj 
—though  there  was  no  affidavit  of  the  defendant's  offer — it  not  appearing  that  the  plaintifT'i 
attorney  had  made  up  the  Judgment  roll  at  that  time. 

Except  under  special  circumstances,  the  plaintiff's  attorney  is  not  entitled  to  make  np  the 
*   *       It  roll,  in  order  to  charge  it  against  the  defendant,  till  damages  are  assessed. 

quence 
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quence  of  a  telegram  and  letter  received  from  his  agent,      1863. 

stating  that  he  had  tendered  the  amount  to  the  plaintiff's     ~ 

attorney  on  the  Sth  December^  which  he  refused  to  receive,  against 
claiming  the  right  to  charge  for  the  judgment  roll  and  Chandler, 
other  judgment  papers,  making  the  whole  claim  £67  lis. 
id.y  the  defendant  obtained  a  Judge's  summoas  calling  on 
the  plaintiff  to  shew  cause  on  the  18th  Decembei\  why  the 
proceedings  in  the  three  actions  should  not  be  stayed  on 
pavment  of  £44  6s.  3d.  and  the  costs  incurred  up  to  the 
Sth  December.  There  was  no  affidavit  of  the  defendant's 
agent  of  the  tender  of  the  money  to  the  plaintiff's  attor- 
ney, or  of  his  refusal  to  receive  it.  The  summons  was 
served  on  the  plaintiff's  attorney  at  Richibucto^  on  the 
12th  December  \  but  the  damages  were  assessed  at 
Fredericton,  and  the  judgment  siifued  on  the  13th,  —  the 
agent  of  the  plaintiff's  attorney  having  no  notice  of  the 
summons,  and  having  been  directed  by  the  attorney  to 
sign  the  judgment  without  delay.  On  the  return  of  the 
fiummona,  the  Judge  made  an  order,  that  on  payment  of 
£j5,  by  the  defendant,  all  proceedings  should  be  stayed 
till  this  term,  in  order  that  an  application  might  be  made 
to  the  Court. 

Weldon  contended  that  the  plaintiff's  attorney  was  not 
justified  in  charging  for  the  judgment  rolls  till  after  dama- 
ges were  assessed  ;  and  that  he  had  no  right  to  incur  any 
costs  after  the  defendant  had  offered  to  pay. 

A.  L.  Palmer  contra ^  contended  that  there  was  no 
proof  of  the  amount  tendered ;  and  at  all  events,  the 
plaintiff's  attorney  was  not  liable  for  the  costs  of  this  appli- 
cation. Burmester  v.  Ililch  (a). 

Cnr.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court, 
This  was  an  application  on  behalf  of  the  defendant  to  set 
t.'^ide  the  jud<jnient,  and  to  have  the  proceedings  stayed  on 
payment  of  a  certain  amouut  for  the  debt,  and  the  costs 
up  to  the  lime  of  an  alleged  tender  of  such  amount  by  the 

(«)  18  East,  651. 

defendant 
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1863.      defeadant.     iDasmuch  as  there  is  no  proof  before  us  of 
'     any  tender,  such  alleged  tender  cannot  be  any  CTound  on 
against     ^^^ch  this  matter  can  be  determined.     We  can  only  treat 
Chaiiblkr.  it  as  an  application  in  the  ordinary  way,  made  by  a  defend- 
ant to  have  the  proceedings  agaiust  him  stayed,  on  pay- 
ment of  debt  and  costs.     This  case  now  before  us  is  founded 
on   a  summons   issued    by   Mr.  Justice    Parket%   which 
ordered  a  stay  of  proceedings. 

The  summons  containing  the  order  for  stay  of  proceed- 
ings was  made  in  duplicate  by  the  Judge,  in  order  that  in 
addition  to  a  service  on  the  plaintiff's  attorney,  there 
might  be  a  service  on  the  proper  officer  of  this  Court,  for 
fear  that  after  the  service  on  the  attorney  at  Richibucto, 
there  might  not  be  time  for  him  to  forward  it  to  his  agent 
at  Fredericton  before  the  damages  were  assessed,  and  judg- 
ment signed. 

We  tind  that  the  summons  and  order  were  filed  in  the 
Clerk's  otfacc  ou  the  1 1th  December^  and  served  on  the  plnin- 
tilf 'y  attorney  on  the  12th  Uecember,iii\d  the  damages  assess- 
ed and  judgment  signed  on  the  13th,  the  plaintiff's  attorney's 
agent  having  received  instructions  from  the  attorney  to 
have  judgment  signed  as  soon  as  possible,  and  having  had 
no  personal  notice  of  the  stay  of  proceedings.  It  beini: 
clear  that  judgment  ought  not  to  have  been  signed  after 
the  Judge's  order,  and  that  the  Clerk  ought  not  to  hjive 
signed  it  if  he  were  aware  of  this  order,  we  have  thought  it 
proper  to  require  of  the  Clerk  to  explain  the  circum- 
stances under  which  this  took  place. 

We  are  not  satisfied  that  this  stay  of  proceedings,  so 
important  as  it  was  to  the  defendant,  was  so  distinctly 
brought  to  the  notice  of  the  Clerk  as  it  might  and  ought 
to  have  been  ;  and,  if  this  had  been  the  only  question,  we 
should  not  have  felt  bound  to  interfere.  But  we  cannot 
doubt  that  the  first  difliculty  arose  with  the  plaiutiff'u 
attorney ;  and,  that  the  defendant  was  ready  and  anxious 
to  pay  the  full  amount  of  the  debt,  with  all  the  proper  costs 
incurred  in  the  three  actions,  —  making  no  objection  to 
the  three  actions  having  been  brought  against  three  joint 
and  several  makers  of  the  same  note,  —  and  we  are  clearly 

of 
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of  opioion  that  the  plaintiff's  attorney  was  not  justified  in      1863. 

charging  the   costs   of   the  judgment  roll ;    nor   are  we    

satisfied  that  this  service  was  performed  until  after  the  against 
attorney  was  aware  of  the  defendant's  readiness  to  pay  all  Chandler* 
that  could  properly  be  demanded.  Indeed,  except  under 
Tery  special  circumstances,  we  do  not  consider  that  the 
plaintiff's  attorney  is  entitled  to  make  up  the  judgment 
roll  in  order  to  charge  it  against  the  defendant  until 
damages  are  assessed.  Neither  are  we  disposed  at  all  to  en- 
courage the  practice  that  in  so  plain  a  matter  as  an  unde- 
fended action  on  a  promissory  note,  the  plaintiff's 
attorney  should  compel  the  defendant  to  resort  to  a  Judge, 
io  order  to  obtain  an  order  for  discontinuance,  and  to  go 
to  the  expense  of  having  a  taxation  of  costs. 

We  cannot  but  apprehend  that  the  ill-feeling  existing 
between  the  plaintiff's  attorney  and  the  principal  defen- 
dant, who  is  also  an  attorney  of  this  Court,  has  led  to 
most  of  this  difficulty ;  and  it  would  have  been  far  better 
if  Mr.  Chandler  had,  after  receiving  a  statement  of  the  debt 
and  costs,  gone,  or  sent  to  Mr.  James,  and  pointed  out  to 
him  the  items  he  objected  to  in  the  bill  of  costs,  and  ten- 
dered to  him  the  amount  he  admitted  to  be  payable,  and, 
if  Mr.  Jarjies  had  refused  to  accept  this  and  discontinue 
the  action,  applied  to  a  Judge  and  produced  an  affidavit 
of  this  tender  and  rejection. 

We  think  justice  will  be  done  by  directing  the  judg- 
ment to  be  cancelled,  and  that  the  suits  be  discontinued 
on  payment  of  the  note  and  interest  to  the  12th  December , 
and  of  the  costs  in  the  three  suits  up  to  that  time.  If  the 
sum  of  money  paid  by  the  defendant  under  the  Judge's 
order,  does  not  cover  the  sum  found  payable,  Mr.  Chandler 
must  pay  the  balance. 

The  last  part  of  the  application  ;  viz.,  that  the  plaintiff's 
attorney  should  pay  the  costs  of  the  application,  we  do 
not  grant,  nor  shall  we  make  any  order  with  respect  to 
those  costs. 

Rule  to  set  aside  the  judgment,  and  that  the  suits  be 
discontinued  on  payment  of  the  debt,  and  the 
costs  up  to  the  12th  December. 
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GILBERT  againat  CAMPBELL. 
(UquUy  Appeal.) 

«  eo^t^e,  1 1  "iHIS  was  an  appeal  from  the  decision  of  Mr.  Justice 
biUusedon      A    Parcel',  ordering  a  review  of  the  taxation  of  costs  in 
»n  not  this  case, 
tftxabie.  The    question  was,    whether    a    charee    for    a    copv 

in  addition  to      .     ,  .        -       .  ®  '^* 

the  copy  used  of  the  abbreviated  bill  on  the  hearing  on  appeal  was 
hearfng,  ^'^  taxable,  in  addition  to  the  charge  for  that  used  on  the 
«ame  counsel  original  hearing,  where  the  same  counsel  was  engaged  on 
?hfori^2     both  arguments. 

the  appeS!*  ^'  ^'  Wetmore,  in  support  of  the  appeal,  contended 
that  the  charge  was  one  usually  allowed.  1  GranjCs  Pr, 
490.  [Ritchie,  J.  If  the  same  counsel  is  heard,  and 
the  same  brief  is  used  before  the  Court  of  Appeal,  I  do 
not  see  how  you  can  be  allowed  for  a  new  abbreviation.] 
The  abbreviating  was  the  duty  of  the  solicitor,  and  it 
made  no  difference  that  the  same  counsel  was  engaged 
on  both  arguments.  [N.  Parker,  M.  R,  I  think  it  must 
depend  on  the  necessity.  If  the  service  was  performed, 
it  ought  to  be  paid  for ;  but  not  otherwise.] 

Allea^  contra^  contended  that  the  charge  was  improperly 
allowed.  The  Act  (17  VicL  c.  18,)  only  contemplated 
payment  for  services  actually  performed. 

Car.  adv.  vidt. 

N.  Parker,  M.  R.,  now  delivered  the  judgment  of  the 
Court. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Parker 
on  a  question  of  costs,  on  an  application  to  review  the 
taxation  of  the  Clerk  in  Equity,  in  which  the  objection 
taken  by  the  plaintiff's  counsel  has  been  sustained  by  the 
learned  Judge.  The  only  question  raised  before  us  was  as 
to  the  right  to  charge  for  a  copy  of  the  abbreviated  bill  for 
hearing  on  appeal,  in  addition  to  that  which  was  made  for 
the  original  hearing.     It  appeared  that  the  same  counsel 

was 
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was  employed  for  arguing  the  first  hearing,  and  on  the 
appeal.  We  find  in  the  bill  of  costs  given  in  1  Grants  492, 
a  charge  for  ''Fair  copy  of  brief  of  pleadings  for  Mr.  ZT."  to 
which  is  appended  the  following  note.  ''The  counsel  who 
'^  advised  on  the  pleadings,  generally  the  junior  counsel, 
"has  his  former  brief  with  the  observations  accompanying 
**it.  The  other  counsel,  a  copy  of  the  whole."  From 
which  it  is  evident  that  a  second  copy  for  the  same  counsel 
is  not  taxable.  We  think,  therefore,  the  decision  of  Mr. 
Justice  Parker  was  right. 

Appeal  dismissed  (a). 

{a)  The  practice  establislied  in  this  casOf  was  followed  in  Hendricks  y. 
nallett,  1  Han,  170. 


1863. 

GlLBBRT 

against 
Campbell* 


THE  PRESIDENT  &c.  of  the  COMMERCIAL  BANK 
against  THE  .ETNA  INSURANCE  CO. 


THIS    was   an   action  on  a  policy  of  insurance,  tried  one  of  the 
before   Ritchie,   J.,  at  the   last   St.  John   circuit,  ^^^^/^^^^^f^^^^^ 
One  of  the  conditic^ns  of  the  policy  provided  that  no  action  ck'J^e^d  thaTno 

>hould  be  sustainable  for  a  loss,  unless  the  same  should  action  should 

be  sastained 
be  brought  witliiu   twelve  months    thereafter.     The    loss  thereon, 
1  T'T  ^T^.  Ill,         .  unless  it  was 

happened  in  January,  185b,  and  the  declaration,  as  setbrought  with- 
out in  the  Nisi  Prius  record,  was  entitled  of  Hilary  term  the* lotrhap-"^ 
t  Q.'D  pened.    In  an 

^^•^^'  action  on  the 

At   the    close    of  the    phiintiffs'   case,  the    defendants' P^i^P/j^bVThe 
counsel  moved  for  a  nonsuit  on    several    grounds,  ^^^^ztx^Nul^rius 

record,  that 
the  action  had  not  been  commpneed  til!  after  the  year.  The  Judge  refused  to  receive  the 
(nidence  of  the  plniutifl's  attorney,  that  the  action  had  been  commenced  within  the  year,  or 
to  amend  the  entitling  of  the  declaration  in  the  Niai  Prius  record,  on  an  affidavit  stating 
when  the  action  was  comraenced,—  there  being  nothing  to  sIk'w,  that  if  so  amended,  it  would 
correspond  with  the  dedarition  on  file,—  and  nonsuited  the  plaintiff.  Held,  that  the  evidence 
Vif  properly  rejected,  and  the  nonsuit  right. 

i  tin  motion  to  set  aside  the  nonsuit  and  for  leare  to  ameiul  the  entitling  of  the  declaration, 
ftodthe  Nisi  Frius  record,  on  an  aflldavit  shewing  ihat  the  action  was  commenced  within 
i  vear  alter  the  loss;  that  the  cause  wa8  duly  entered,  but  that  the  declaration  was  entitled 
o/a  sul»6equent  termthrough  inadvertence;  the  Court  refused  the  amendment, —  it  appearing 
tljat  no  declaration  hud  been  filed,  though  the  pi  iintift''s  attorney  swore  that  this  was  an 
utxidental  omission ;  that  he  waa  not  aware  of  it  till  the  motion  was  made  for  a  nonsuit;  and 
that  he  wa<  entirely  taken  by  surprlHc  by  the  objection.  Qucdre,  wliether  where  a  Judge 
refa«e§  to  amend  at  Nisi  Frius,  the  Court  will  interfere. 


others, 
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1863.      others,  that  it  appeared  by  the  record  that  the  action  was 
'  not  commenced  till  more  than  a  year  after  the  loas  hap- 

Bamk  pened.  The  plaintiffs'  counsel  then  proposed  to  prove 
agairut  ^y  j-j^g  solicitor  of  the  bank,  that  the  action  had  been  com- 
iNsuRANCR  menced,  and  the  writ  served  within  the  time  limited;  but 
as  the  writ  was  not  produced,  and  no  notice  had  been  given 
to  produce  the  copy  served,  the  evidence  was  rejected. 
Application  was  then  made  to  amend  the  2ftsi  Pritis  record 
by  entitling  the  declaration  of  Michaelmas  term,  1856, 
on  an  affidavit  of  the  plaintiffs'  attorney,  stating  that  the 
writ  issued  in  the  cause  was  returnable  in  that  term,  and 
was  served  on  the  defendants'  agent ;  but  as  it  did  not  ap- 
pear when  the  declaration  was  filed,  or  that  the  cause  had 
been  entered  as  of  Michaelmas  term,  the  learned  Judge 
refused  to  make  the  amendment,  which  would  have  the 
effect  of  giving  the  plaintiffs  a  cause  of  action,  and  ordered 
a  nonsuit.  The  plaintiffs'  counsel  then  proposed  to  ad- 
dress the  jury ;  but  the  learned  Judge  being  of  opinion 
that  there  was  no  evidence  in  the  case  to  leave  to  the  jury, 
refused,  on  the  authority  of  Hodges  v.  Aiicmm  (a),  to 
allow  him  to  do  so ;  and  a  nonsuit  was  entered. 

On  a  former  day  in  this  terra,  a  motion  was  made  to  set 
aside  the  nonsuit,  on  the  ground  that  the  evidence  tendered 
to  shew  the  commencement  of  the  action  should  have  been 
received,  and  that  the  plaintiffs  should  have  been  allowed 
to  amend  the  declaration  and  Nisi  Prius  record,  by 
entitling  the  same  of  Micluielmas  term,  1856.  A  motion 
was  also  made  to  amend  the  declaration  and  Nisi  Pdm 
record  in  the  manner  applied  for  at  the  trial.  An  affidavit 
of  the  plaintiffs'  attorney  was  produced,  stating  that  the 
action  was  commenced  on  the  29th  Ociobet^  1856,  and  an 
appearance  entered  on  the  15th  December  following;  tliat 
the  cause  was  entered  as  of  Michaelmas  term,  1856. 
but  that  the  declaration  was  not  drawn  till  February^  1858, 
when  it  was  inadvertently  entitled  of  Hilary  term  in  that 
year,  instead  of  Michaelmas  term  185S ;  that  by  an  acci- 
dental omission  on  his  part,  the  declaration  was  not  filed, 
of  which  fact  he  was  not  aware  till  the  second  day  of  the 

(c)  u  Mxsk.  tu. 

trial 
I 
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trial  of  the  cause  in  January^  1863  ;   that  the  cause  was      1863. 
first  entered  for  trial  at  the  circuit  in  November^  1858,  and    

...  .     «      COBfMSRCIAI* 

was  re-entered  at  each  succeeding  court  until   it  was  tried ;       Baick 
that  neither  the  plaintiffs'  attorney  or  counsel  noticed  that  J^^^^ 
the   declaration   or  Ni»i  Prius  record  were  improperly  Insurancr 
entitled,  until  their  attention  was  called  to  the  fact  by  the 
motion  for  a  nonsuit ;   and  they  believed  that  if  their  at- 
tention had  been  called  to  it,  even  on  the  first  day  of  the 
trial,  it  could  have  been  shewn  that  the  action  was  really 
commenced   prior  to  Michaelmas  term,  ISSH;   but   they 
were  not  able  to  do  so  at  the  time  of  such  motion,  in  con- 
sequence of  being  taken  by  surprise  thereby. 

Jack,  in  support  of  the  motions  contended, —  1st. 
That  the  objection  that  the  action  was  not  commenced 
within  a  year,  should  have  been  specially  pleaded.  2d. 
That  the  time  of  commencing  the  suit  could  be  proved  by 
parol,  and  that  it  was  not  necessary  to  produce  the  writ. 
Lester  y.  Jenkins  (a).  3d.  That  the  amendment  should 
have  been  allowed,  unless  the  defendant  made  an  affidavit 
that  injustice  would  be  done  by  it.  The  Act  14  Vict.  o. 
20,  was  imperative.  [Ritchie,  J.  The  Court  has  held  the 
contrary.]  The  amendment  ought  to  be  allowed  because 
the  plaintiff  could  not  bring  another  action.  Cross  v.  Kaye 
(b) ;  Maddock  v.  Ilammet  (c)  ,•  Dartnall  v.  Howard  (rf)  ;  • 
In  Smith  v.  Cuff  (e)  where  the  plaintiff  was  nonsuited 
because  he  could  not  prove  the  day  the  action  was  com- 
menced, a  new  trial  was  granted  on  payment  of  costs.  A 
mere  mistake  in  the  entitling  of  a  declaration,  was  always 
amendable,  to  make  it  according  to  the  truth.  Symonds 
V.  Parmenfei'  (/) ;  Stork  v.  Herbert  (g).  By  ap])earing 
and  defending  the  action,  the  defendant  was  estopped  from 
objecting  that  the  declaration  was  not  filed.  Lynott  v, 
Seely  (Ji). 

Cur,  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
A  motion  was  made  to  set  aside  the  nonsuit  granted  at  the 

(o)  8 B.d^C.  839.     (6)  •  r.  iJ.  643.     («)7r.  i?.55.     {d)  2  Chit.  B.  28. 
(«)  9  C9UI. M.Vn.    C/ )  1  WiU.  18.      (#)  1  WUs.  MX    (A)  1  AUen,  85. 

trial 
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1863.      trial,  on  the  ground  that  the  learned  Judge   should  have 
received  the  evidence  tendered  to  shew  the  commencemcDt 


^"^Skk       of  the  suit,  and  should  have  allowed  the  Nisi  JPrius  record 

against     ^  jj^ve  been   amended  by  altering  the   entitling  of  the 

iNsuRANCK  declaration  therein  set  out,  from  Hilary  term,  1858,  to 
Company 

Michatlmas  term,  1856.     We  think  the  evidence  tendered 

would  not  have  afforded  any  legal  proof  of  the  comracDce- 
ment  of  the  action,  and  was  therefore  properly  rejected. 
Where  a  Judge  at  Nisi  Pnus  refuses  to  amend,  it  is  very 
doubtful  whether  the  Court  can  interfere  with  his  decision; 
but  in  this  case,  we  think  the  learned  Judge  was  right  in 
the  refusal,  as  there  was  nothing  before  him  to  shew  that 
such  amendment  would  have  made  the  Nisi  Prius  record 
correspond  with  the  dechiration  on  file,  or  the  copy 
served.  A  subsequent  motion  has  been  made  to  the 
Court  to  amend  the  declaration  and  the  Nisi  Frius 
record,  and  to  allow  a  new  trial,  under  the  peculiar  cir- 
cumstances of  the  case,  and  the  unexpected  nature  of  the 
defence  set  up  under  one  of  the  conditions  of  the  policy, 
which  makes  the  non-commencement  of  an  action  within 
one  year  after  the  loss,  a  conclusive  answer  to  the  actitm. 
Any  defence  arising  from  the  express  terms  of  a  plain 
stipulation  in  the  contract  voluntarily  entered  into  by  the 
.  plaintiffs,  can  hardly  be  treated  as  unexpected ;  and  cer- 
tainly ought  not  to  be  unexpected  by  a  prudent  attorney. 
But  it  is  urged,  that  the  plaintiff's  attorney  was  not  aware 
that  the  declaration  was  entitled  of  a  wrong  term.  Now, 
had  it  appeared  that  the  declaration  on  file  was  properly 
entitled  of  Michaelmas  term,  1856,  we  might  have  thought 
there  was  a  strong  ground  for  allowing  the  Nisi  Prim 
record  to  be  amended,  so  as  to  make  it  a  true  transcript  of 
the  real  pleadings  in  the  cause.  But  we  find  there  is  nu 
declaration  on  file,  by  which  such  amendment  can  be  made. 
No  amendment  would  have  been  necessary,  had  the  plain- 
tiffs been  prepared  at  the  trial,  with  the  evidence  which 
they  now  bring  forward  of  the  actual  commencement  of 
the  suit;  because  with  that  evidence  produced,  the  entit- 
ling of  the  declaration  would  have  been  immaterial.  With 
such  a  stipulation  in  the   contract,  surely   the  plaintiffs 

should 


Digitized  by  VjOOQIC 


Ik  th»  Twhntt^ixth  Ybak  of  VICTORIA,  445 

should  either  bare  taken  care  that  their  declaration  was  1863. 

properly  entitled,  so  as  to  have  afforded  prima  facie  evi-  

dence  of  the  commencement  of  the  action  within  the  year,  bank 

or  if  that  were  not  so,  should  have  been  prepared  with  evi-  agai^t 

dence  to  prove  the  commencement  ot   the  action  it  the  insurance 

Company. 
point  arose. 

Under  such  circumstances,  we  cannot  deprive  the  defen- 
dants of  a  legal  defence  arising  out  of  the  express  stipu- 
lations of  the  contract,  which  the  other  party  might  have 
met  at  the  trial,  had  they  taken  proper  precautions. 

Both  rwles  will  be  refused. 


KNOWLES  agaimt  ADAMS. 

TRESPASS   for   taking   hay   and    oats,    tried    before  in  trespaaB  for 
Carter,  C.  J.,  at  the  St  John  circuit,  in  May  last,     whk'h  thJ' 
The  plaintiff  claimed  the  goods  in  question,  as  having ^Jjl^^^J  ^ 
been  transferred  to  him  by  the  defendant  in  payment  ofJeJive^gd  to 
arrears  of  wages,  and  produced  the  following  receipt  given  Ji™  V  ^^ 
at  the  time  of  the  transfer :  payment  of  a 

'*  September  1,  1860,  St.  John.       defendant  may 

*•  Bisceived  from  Thomas  Knowles^  £40,  for  all  the  hay  U)rtiow  that** 
''  and  oats  that  is  on  the  place.  deiive^redTS 

*  *  Josiah  Adafns."      order  to  pro- 
tect it  trom.  an 
The  defendant's  counsel  proposed  to  shew,  as  a  defence,  execution 

that  the  receipt  was  made  out  merely  to  protect  the  goods  and  that  no 
from  An  execution  against  the  defendant  during  his  tern-  ^tendeS  tT^ 
porarj  absence  from  home,  and  that  this  was  fully  under- ^{JSntiff.^^^ 
stood  by  both  parties.     The  learned  Chief  Justice  rejected  poiUr^^k. 
this  eyidence,  and  a  verdict  was  found  for  the  plaintiff.       Smarted 

A  rule  nin  for  a  new  trial  having  been  granted,  on  the  upon, 
ground  of  the  improper  rejection  qf  the  evidence ; 

Gray,  Q.  C,  shewed  cause  in  Michaelmas  term  last. 
The  case  of  Bowe$Y.  Foster  (a),  relied  an  by  the  other 


(•)  %H.dN.'m 

side 
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1863. 

mgiainst 
Adams. 


side,  is  distinguishable  from  this  case.  There,  the  evi- 
dence was  received,  and  the  jury  had  to  decide  upon  it 
according  to  the  truth.  Here,  it  was  rejected.  That  case 
is  not  good  law,  and  it  will  not  stand.  Watson,  B.,  goes 
much  further  than  Pollock ,  C.  B.,  who  does  not  decide 
that  the  evidence  was  properly  received ;  but  upon  the 
effect  of  it  when  before  the  jury.  [Carter,  C.  J.  The 
case  has  not  been  appealed  from.]  No  man  would  appeal 
in  a  case  involving  only  £40.  Again,  that  was  an  action 
of  trover ;  this  is  trespass.  The  property  having  been  put 
in  the  plaintiff's  hands,  he  had  a  right  to  hold  it.  The 
msLxim '^  Allefjana  suam  tiirpUudine^n  non  est  audiendiis^ 
ought  to  apply  in  this  case. 

A,  li.  Wetmore,  contra,  contended  that  the  defendant  had 
a  right  t©  shew  that  the  property  was  put  in  the  plaintiff's 
hands,  merely  to  protect  it  from  execution,  for  a  time. 
This  was  the  effect  of  the  decision  in  Bowes  v.  Foster, 
which  must  govern  this  Court.  If  the  plaintiff  could  give 
his  account  of  the  transaction,  on  what  principle  could  the 
defendant's  account  of  it  be  excluded? 

Cur,  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trespass  for  taking  a  quantity  of 
hay.  The  case  opened  for  the  plaintiff  was  that  the  defen- 
dant being  indebted  to  the  plaintiff,  and  having  a  quantity 
of  oats  and  hay,  sold  them  to  the  plaintiff  for  a  certiiin 
amount  in  discharge  of  his  debt,  and  afterwards  forcibly 
took  them  from  the  plaintiff's  possession.  In  proof  of 
this,  the  plaintiff  himself  swore,  that  having  been  in  defen- 
dant's employ  for  several  years,  in  November,  1858,  there 
was  a  balance  of  £32  18s.  lOd.,  and  that  he  worked  for 
defendant  subsequently;  that  on  September  1,  1860,  it 
was  agreed  between  them,  that  the  plaintiff  should  have 
the  hay  and  oats  of  defendant's,  which  were  on  the  farm 
occupied  by  the  plaintiff,.at  the  price  of  £40,  in  part  pay- 
ment of  the  debt  then  due  by  the  defendant  to  plaintiff; 
and  the  following  receipt  was  given  by  the  defendant : 


«'  September 
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"  8q)lember  1,  1860,  8L  John, 
"  Received  from  Thomas  Knowles  £40  for  all  the  hay 
"arid  oats  that  is  on  the  place.  *«  Josiah  Adams.^ 

He  stated  that  at  Ihe  same  time  the  defendant  said,  ■*  I 
"  owe  £.  man  a  bill,  and  had  better  make  it  (haj  and  oats) 
'*ov3r  to  you,  and  you  to  defend  ic  I  said  I  would  not 
'*take  it  that  way,  I  had  earned  my  wages  fairly,  soil  :t 
•*to  me  fairly  and  Til  take  it  in  that  way/'  We  then 
agi-eed  and  he  gave  me  that  writing. 

To  meet  this  case  it  was  proposed  to  shew  by  the 
defeadant,  that  he  being  threatened  with  an  execution,  made 
out  that  receipt  and  g?ive  it  to  tha  plaintiff,  merely  to 
prevent  the  property  being  seized  by  the  Sheriff,  that  this 
was  the  distinct  understanding  of  both  plaintiff  and  det'en- 
daut,  and  that  therefm-e  no  propeity  in  the  hay  and  oats 
was  transferred  to  the  plaintiff.  This  evidence  was  rejected 
by  rae  on  the  ground  that  the  defendant  could  not  be 
allowed  to  set  up  his  own  fraud  on  his  ov/n  behalf.  In 
this,  according  to  the  case  of  Bowes  v.  Foster  (a),  I  was 
clearly  wrong.  In  that  case,  evidence  precisely  similar  to 
that  which  I*  rejected  was  received,  and  the  question 
whether  the  transaction  was  a  bona  fide  sale,  or  a  mere 
colourable  one  for  the  purpose  of  protecting  the  goods 
against  any  creditor  who  might  issue  execution,  was  sub- 
mitted to  the  jury,  with  a  direction  that  in  the  former 
case  they  should  find  for  the  defendant,  and  in  the  latter 
for  the  plaintiff.  The  Court  of  Exchequer  held  that  the 
course  taken  at  the  trial  was  right.  There  was  no  appeal 
from  that  decision ;  nor  has  that  decision  been  overruled. 
There  is  one  difference  to  be  noticed  between  Bowes  v. 
Foster  and  the  present  case,  viz.  that  in  the  former  the 
plaintiff  is  the  party  who  sets  up  his  own  fraud  as  making 
the  transfer  from  himself  to  the  defendant  invalid,  whereas 
in  the  present  case,  the  defendant  merely  proposes  to  shew 
what  he  contends  was  the  real  nature  of  that  transaction 
on  which  the  plaintiff  rests  his  right  to  recover  in  the  action, 
and  of  which,  he  contends  the  plaintiff  has  not  given  the 


1863. 

KXOWLKS 

againH 

AJ>AM8. 


(a)  2  H.  *  iV.  779. 


true 
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1863.     ^^^®  account.     The  defendant  in  this  case  does  not  say  as 
did  the  plaintiff  in  Bowes  t.  Foster y  I  claim  to  recorer 


Knowles  property  from  you  by  shewing  that  the  arrangement  by 
Adams,     which  you  came  into  possession  of  it  was  a  fraud  concocted 
between  us,  but  he  says,  if  you,  the  plaintiff,  seek  to  re- 
cover from  me   by  virtue  of  a  transfer  which  you  say  I 
made  to  you,  property  which  I  had  in  my  possession,  I 
claim  a  right  to  shew  what  was  the  real  nature  of  that 
transfer,  of  which  I  say  you  have  given  a  false  account. 
The  case  of  Bone  v.  Ukless  (a),  is  somewhat  in  point. 
There  the  plaintiff,  the  captain  ef  a  ship  of  which   the 
defendant  was  the  owner,  sold  the  ship,  under  the  defen- 
dant's instructions,  to  the  Turkish  Government  for  £6,500, 
under  an  illegal  agreement  with  the  Turkish  officials  to 
give  them  as  a  bribe  for  effecting  the    sale,  £500,  i^300 
of  which  had  been  so  paid  and  £200  remained  in  the  plain- 
tiff's hands.     This  £200,  the  defendant  claimed  to  set  off 
against   the  plaintiff's  demand    for  salary  &c.  as  money 
had  and  received  by  the  plaintiff  to  the  defendant's  use. 
The  plaintiff's  counsel  argued  that  the  defendant  could 
not  set  up  a  claim  to  the  £200  which  had  been  received 
under  an  illegal  contract  between  the  plain\iff  and   the 
Turkish  officials,  which  the  defendant  had  sanctioned,  but 
the  Court  held  that  the  defendant  was  entitled  to  the  £200. 
Martin  B.  says,  ^^  The  defendant  makes  put  his  title  to 
'*  recover  £«,500,  by  proving  the  sale  of  the  ship  for  that 
*<  sum,  and  it  is  the  plaintiff  who  is  relying  sn  the  illegal 
««  agreement  in  order  to  justify  the  non-payment  of  auj 
'*part  of  that  money.'*     BramweU  B.  says,   **The  defen- 
**  dant  does  not  seek  to  enforce  the  illegal  contract,"  sod 
OhanneU  B.  says,  ^^  If  it  were  necessary  for  the  defendant 
*' to  rely  on  the  illegal  contract  in  order  to  recover  his 
**  money,  he  could  not  do  so.     But  the  real  nature  of  the 
*'  case  is,  that  the  plaintiff  received  the  whole  of  th«  money 
**  upon  the  sale  of  the  defendant's  ship,  and  now  claims 
**  to  retain  part  of  the  money  upon  the  illegal  arrange- 
**  ment,  which  however  he  has  not  carried  out.    He  might 

(a)6  JET.  4iV.9t4. 

«« have 
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'*  haTe  diBcharged  himself  by  actual  payment  of  the  money,      1863. 
"  but  he  has  n«t  paid  it :  the  illegality  would  have  been    ^^^^ 
"the  payment  for  the  illegal  purpose."  In  the  case  before     against 
OS,  the  defendant  does  not  propose  to  set  up  a  fraudulent     Adams. 
transfer  as  {iying  him  a  right  to  the  property  in  question, 
bat  he  proposes  to  shew  fraud  in  that  transfer  which  the 
plaintiff  has  set  up,  as  that  by  which  he  had  a  right  to  the 
possession  of  that  property. 

On  the  authority  of  Boioes  v.  Foster  and  Bone  ▼. 
Ekless,  it  is  clear  the  evidence  tendered  by  the  defendant 
ought  to  have  been  received,  and  on  that  ground  the  rule 
for  a  new  trial  must  be  made  absolute. 

If.  Parker,  M.  R.,  said.  If  Bowes  v.  Foster  (a),  can 
be  supported  to  its  full  extent,  there  can  be  no-doubt  the 
evidence  tendered  in  the  present  case  should  have  been 
admitted ;  but,  Ist,  It  is  not  easy  to  reconcile  the  language 
of  some  of  the  Judges  in  that  case  with  the  generally 
received  principle  which  prohibits  a  man,  ^^  allegare suain 
**  turpUudinem.''  2d,  The  case  did  not  call  for  a.  decision 
on  the  point  here  involved,  because  the  evidence  was 
received  without  objection.  3d,  The  language  of  Channell, 
B.,  and  Martin^  B.,  seems  inconsistent  with  the  pinnciple 
on  which  Bone  v.  Ekhss  {b)  was  decided,  and  in  that  case 
it  was  said  by  Channelly  B.,  that  if,  as  was  contended,  it  ^ 

was  the  defendant  (in  that  case  representing  a  plaintiff,  as 
he  was  seeking  to  establish  a  set-off)  who  sought  to  set  up 
the  illegal  agreement,  in  order  to  recover  the  money,  he 
could  not  do  so ;  but  that,  in  point  of  fact,  it  was  the 
plaintiff  and  not  the  defendant,  who  relied  upon  it.  Here, 
however,  whether  the  language  of  the  Judges  in  Bowes  v. 
Foster  is  to  be  taken  as  laying  down  the  correct  rule  for 
the  government  of  that  case,  or  not,  the  present  case  falls 
clearly  within  the  principle  ot  Bone  v.  Fkless ;  the  defen- 
dant only  seeking  to  give  in  evidence,  his  version  of  the 
transaction  on  which  the  plaintiff  himself  relies,  as  giving 
title  to  the  property  in  respect  of  which  he  seeks  to  recover 
damages.     Its  admission,  therefore,  appears  to  me  quite 

in 
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1863.     in  accordance  with  what  has  been  understood  as  a  rule  of 
evideace  in  such  cases,  and  to  Tiolate  no  principle  whatever. 

Rule  absolute. 


Kmowlxs 
Offmnst 
Adams, 


MiW^en  WRIGHT  &  Otb^ss  against  STACKHOUSE  &  Others. 

executors  In 

directed  that  rilHE  plaintiffs  in  this  case,  claimed  as  executors  of 

ahoufd^die  or^  JL    Benjamin  iSmith  deceased*  to  recorer  against  the 

remaSSg  ^*  defendants  as  indorsers  of  a  promissory  note  of  which  the 

ShoSlda"       t®»ta*or  was  the  holder  at  the  time  of  his  death.    The 

^ttfSr^l"    defendants  pleaded  nonassumpseruniy  and  gave  a  notice 

fio  that  the  '  of  ne  ungues  executors  under  the  Act  13  Vict.  c.  32. 

should  always     At  the  trial  before  Carter ^  C.  J.,  at  the  St.  John  cir- 

ti£" executors  cuit  in  May  last,  it  appeared  that  there  were  seven  plain- 

wiff  med/and  ^^^^9  five  of  whom  were  named  as  executors  by  the  tests- 

^poinSd^^^  in  his  will,  and  probate  was  granted  to  them  in  July, 

others  who  jgsg  ^^^  the  other  two  plaintiffs,  Messrs.  Gilpin  and 
were  sworn  r  y  j- 

M  «3cecutOT8,  Scovilf  were  subsequently  sworn  in  as  executors,  and  a 
nanted  to  second  probate  granted  to  them  as  having  been  appointed 
original  pro-  by  the  other  five  plaintiffs,  in  place  of  two  of  the  executors 
grant^f"       ^ho  had  died,  under  the  following  clause  in  the  testator's 

Held,'that        mi  . 

the  tesUtor      '^*"  • 

Sku  l^wtriS     '  *  And  whereas  it  is  my  desire  that  there  should  at  all  times 

this  power  of  •' 

appointment  « i  be  the  same  number  of  trustees  as  I  have  herein  appointed, 

tors,  and  that  <<  it  is  my  will,  and  I  do  hereby  direct  that  in  case  of  the 

the  two  per-         ,     .,      /.  ^  ^       . 

sons  so  ap-     *'  death  of  any  one  of  my  trustees,  or  in  case  any  one  or 

couM  sue,  as  ^'  more  of  the  trustees  shall  refuse  to  take  upon  themselves 

witb"th?Be     *'  ^b®  execution  and  performance  of  the  trusts  of  this  my 

wm.^*"^***  *«  will,  or  become  incapacitated  to  act,  that  then  and  in 

^'auy  of  such  cases,  the  remaining  trustees  acting  in  the 

*<  discharge  of  the  trusts  hereby  reposed,  or  a  major  part  of 

''  them  shall,  and  I  do  hereby  empower  them  by  and  with 

*<  the  consent  of  Dr.  J.  B.  Gilpin  of  Halifax^  if  he  should 

''  he  then  living,  (and  if  not,  then  without  such  consent), 

*<  by  writing  under  their  hands  and  seals  to  appoint  some 

«*  discreet 
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<^  discreet  person  or  persons  of  independent  property,  to      1863. 

"  act  in  the  room  and  stead  of  any  so  dying,  refusing,  or    

''bscoming  incapacitated  to  act.  And  I  hereby  declare,  agaifut 
'<  empower  and  invest  in  the  said  person  or  persons  so  STACKHoim 
<<  appointed,  the  same  estate,  rights,  powers,  duties  and 
'*  functions  as  if  they  had  been  originally  appointed  by  me 
**a8  trustees  and  executers  to  this  my  will.  And  I  hereby 
"appoint  my  said  trustees  William  Wright  (and  six 
''others),  to  be  executors  of  this  my  will." 

A  rerdict  was  taken  for  the  plaintiffs  by  consent,  sub- 
ject to  a  motion  for  a  nonsuit  if  the  CJourt  should  be  of 
opinion  that  Messrs.  GKlpin  and  Scovil  were  not  duly 
appointed  executors. 

A  rule  nisi  having  been  granted  to  enter  a  nonsuit  on 
tills  ground ; 

Allen  shewed  cause  in  Michadmas  term  last ;  contend- 
iDg,  —  1st,  That  a  testator  could  authorize  his  executors 
to  substitute  other  executors,  and  that  a  double  probate 
TTouid  be  granted  in  such  case.  Wma.  Uxoi^s,  {M  Ed.) 
177,  278.  In  re  Cringan  (a) ;  In  re  Deichman  (6) ; 
ifo88  V.  Bardswdl  (c).  2d.  That  even  if  such  a  substi- 
tuted appointment  could  not  regularly  be  made ;  probate 
having  been  granted  by  the  proper  Court,  it  was  conclusive 
in  all  temporal  Courts,  while  unrevoked,  and  could  not  be 
questioned  in  this'way.  Allen  v.  Dandas  {d). 
The  Court  then  called  on 

A.  H.  Wetmore  to  support  the  rule.  He  contended 
that  Cringan^ a  case  was  no  authority  in  favor  of  the  second 
probate,  because  there,  no  previous  probate  had  been 
granted ;  but  here  the  Surrogate  having  granted  probate 
of  the  will,  was  functria  officio,  and  could  not  grant  a 
second  probate.  [Ritchie,  J.  WilUamB  says  there  may 
l)e  several  probates.  Parker,  J.  What  do  you  say  to  the 
point  that  the  probate  is  conclusive  while  it  stands  ?  Pros.<er 
V.  Wagjier  (e)  affirms  that  principle.]  That  case  only 
decided  that  payment  of  a  debt  to  an  administrator  would 
exonerate  the  debtor,  though  it  turned  out  that  there  was 

(•)  1  Eagg.  U&.  {J»  8  Curt,  12S.  (e)  6  Jur.  N.  S.  689. 

id)  Z  T.  B.  125.  (e)  1  C.  B.  N.  S,  28S. 
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1863.      a  will.     It  did  not  follow  that  because  a  pajrment  to  these 
•"— "    plaintiffs  might  exonerate  the  defendants,  that  therefore 
mffaimt      *^®y  '^^re  bound  to  pay  the  plaintiffs,  and  could  not  dis- 
Btackhousk  pute  their  authority.     [Carter,  C.  J.    Why  was  the  pay- 
ment to  the  administrator  good  in  that  case?    Because 
letters  of  administration  were  granted  by  the  Court  which 
had  jurisdiction  in  the  matter.]     Gilpin  and  ScovU  might 
be  trustees  under  the  power  giren  by  the  will,  but  they 
were  not  executors. 

Cur,  adv.  vuU. 

Carter,  C.  J,,  now  delivered  the  judgment  of  the  Court, 
There  are  seven  plaintiffs  in  this  case,  who  claim,  as 
executors  ef  Benjamin  Smithy  to  sue  the  defendants  on 
a  note  made  by  one  Charles  McLauclilan^  in  favor  of  defeo- 
dants  or  order,  and  by  them  indorsed  to  Smith.  The  defen- 
dants reply,  as  a  defeuce,  that  the  plaintiffs  are  not  the 
executors  of  Benjamin  Smith.  Five  of  the  plaintiffs  are 
expressly  named  as  executors  in  the  will,  and  took  oui 
probate,  e/i/Z?/  17,  1858.  The  other  two  plaintiffs,  Messrs. 
Gilpin  and  Scovil^  were  subsequently  sworn  in  as  exccuters. 
as  having  been  appointed  by  the  five  other  plaintiffs, under  a 
clause  in  the  will,  by  which  the  testator  directed  that  in  case 
of  the  death  of  one  or  more  of  the  persons  named  as  trustees 
and  executors,  or  their  refusal  to  act,  the  remaining  trus- 
tees, or  the  major  part  of  them,  should  (by  consent  of 
Dr.  Gilpin)^  by  writing,  appoint  some  discreet  persons  in 
their  roooi  to  act  as  trustees  and  executors,  it  being  the 
wish  of  the  testator,  expressed  in  the  will,  that  the  num- 
ber of  such  trustees  and  executors  should  be  the  same  as 
he  had  appointed  by  his  will,  viz.  seven.  The  ground  of 
objection  to  the  additional  appointment  of  executors,  was 
not  to  the  mode  or  form  in  which  it  was  done,  but  for  the 
want  of  any  power  in  the  Surrogate  to  issue  probate  to 
such  additional  executors,  and  that  it  was  contradicted  by 
the  profert  of  the  letters  testamentary.  It  seems  quite 
clear  that  a  testator  may  thus  delegate  to  other  persons 
the  right  of  appointing  his  executors.     See,  In  the  goods 

(•)(!;  flW.54S. 
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afOringan  (a),  cited  in  Willianu  on  Executors  177,  and      1868. 

where  all  the  executors  were  to  be  so  nominated,  probate    ^^^^^ 

was  granted  to  the  nominees.    In  this  case,  the  original  pro-     mgainn 

bate  could  not  have  been  granted  to  Messrs.  Oilpin  and  Stackhouse 

Scovil^  because  at  that  time  they  were  not  appointed,  nor 

had  the  occasion  for  their  appointment  arisen.     Inasmuch 

as  they  were  not  named  in  the  will,  they  might  not  have 

been  entitled  (as  is  the  case  where  several  executors  are 

named,  and  only  some  of  them  prove  the  will),  to  act 

under  the  original  probate.    If  they  could  do  so,  their  right 

would  be  established  by  that  probate  and  the  second  could 

not  vitiate  it.     If  they  could  not,  then,  inasmuch  as  by  the 

terms  of  the  will  they  are  made  executors  if  duly  appointed 

according  to  those  terms,  it   would  be  a  case  for  double 

probate,  which  weuld  be  granted  by  the  Surrogate  on  proof 

of  their  due  appointment  under  the  terms  of  the  will.     In 

Wms.  Exors^  178,  it  is  said,  <' Where  a  testator  appoints 

''  an  executor,  and  provides  that  in  case  of  his  death  another 

'•should    be    substituted    on   the   death  of  the  original 

"executor  ;  although  he  has  proved  the  will,  the  executor 

'*  so  substituted  may  be  admitted  to  the  office,  if  it  appear 

**to  have  been  the  testator's  intention  that  the  substitution 

'^  should  take  place  oa  the  death  of  the  original  executor, 

**  whether  happening  in  the  testator's  lifetime,  or  after- 

**wa.ds." 

The  rule  to  enter  a  nonsuit  will  be  discharged. 
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Ik  the  Matter  or  the  COMMISSIONERS  of  SE  WEES 
OP  THE  GERMANTOWN  LAKE  DISTRICT. 

Ex  Parte  CALHOUN,  and  Others, 

The  Act  S2        A    SSESSMENTS  had  been  made  by  the  Comouasioners 

Authorized'the  /%    appointed  under  the  Act  22  Fic^.  c.  53,  relating  to 

Ooun™to*ap-*'^®  draining  of  Germantown  Lake,  in  the  County  of  Albert, 

JSwioMS'of  "P®°  Thomas  Calhoun  and  Misha  P.  Turner,  as  owners 

^erwiJntoi^*  in  the  Lake  district  (so  called),  towards  defraying 

f«Ae  district,  the  expense  of  draining  the  lake,  —  including  the  cost  of 

ofA^fteW;  and  surveys,  the  purchase  of  a  mill,  building  a  dam,  and  an 

^e  Commis-   amouut  to  pay  interest  oa  money  borrowed  by  the  Com- 

"Smluto^^^^niissioners  to  enable  them  to  carry  out  the  work.     After 

hike' and       ^^  assessment  lyid   been  made,  the  Commissioners  dis- 

j^^^^^jj^  covered  that  Thomas  Calhoun  had  previously  conveyed 

with  the  away  the  land  upon  which  he  had  been  assessed,  to 
owners  oi  * 

any  lands  Samuel  J.  Cdlhoun,  and  they  thereupon  struck  the  name 
taken  forthe      _   _„  •>#  7»  j.      t»  \x  •  «        •     . 

purpose,  as  to  of  Thomojs  Calhoun  out  of  this  assessment,  and  sabsb- 

and  totaxand tuted  the  name  of  Samuel  J.  Calhoun.     Rales  nisi  for 

owners^f  writs  of  ceHiorari  to  bring  up  the  assessment  and  subse- 
lands  in  the 

district,  to  defray  the  expense  of  draining,  dykelng,  Ac.  Under  this  Ad,  CommissioBers 
were  appointed|Who  owned  lands  within  the  district  to  be  drained:  Ue\d,(RUehie,J' 
dissenting).  1 .  That  even  if  the  Commissioners  firom  interest,  as  owners  of  land  in  the  distiid. 
were  disqualified  firom  performing  some  of  the  duties  of  the  office,  they  would  be  qualified 
to  perform  other  duties:  and  the  Court  had  no  power  to  annul  their  appointment.  1  Thtt 
the  making  drains  and  mykes,  apportioning  aMessments  to  pay  the  expenses,  and  agreeing 
with  the  owners  of  land  as  to  damages,  were  not  judicial  acts.  8.  That  if  the  Interest  of  th« 
Commissioners  was  a  disqualification  for  the  performance  of  any  particular  act,  the  proc^> 
ings  arising  from  that  act  misht  be  set  aside.  4.  That  under  the  power  given  to  the  Commis- 
sioners by  the  Act,  and  by  1  Hev,  Stat.  e.  67,  and  38  Vict.  e.  14,  they  might  assess  to  defrav  the 
expenses  of  purchasing  a  mill ;  erecting  a  dam  across  a  river;  making  survevs,  and  for 
interest  on  money  borrowed  by  them  (these  being  necessary  for  carrying  out  the  objects  of 
the  Act),  and  for  their  own  fees. 

The  restrictions  iq  ^i  7  and  10,  of  1  Rev,  Stat.  e.  67.  as  to  the  notice  of  executing  works,  and 
obtaining  the  connent  of  the  proprietors  of  land  therefor,  do  not  apply  to  Commi«sioner» 
.ippointed  under  the  Act  22  Vict,  c,  53,  but  only  to  those  who  derive  their  authority  loiel; 
from  the  Rev.  Statutes.  » 

A  was  assesMed  as  a  proprietor  of  land  in  the  Lake  district,  but  it  afterwards  appearing  thst 
he  had  previously  conveyed  his  land  to  £.,  the  Commissioners  struck  J^s  name  out  of  the 
assessment,  and  substituted  B*i.  A  certiorari  to  brina:  up  the  assessment  on  this  ground, 
at  the  instance  of  A.  was  reAised.  it  not  appearing  that  he  had  been  ii^ured  by  the  misuke, 
or  that  the  Commissioners  intended  to  enforce  the  assessment  against  him;  aeerlisrtri 
was  also  reAised  on  the  application  of  B,—  as  the  alteration  deprived  him  of  no  right  which 
he  vras  entitled  to— his  land  being  justly  liable  to  the  rate. 

The  assessment  of  other  proprietors  of  land  in  the  district  not  being  increased  or  altered 
by  the  substitution  of  B'«  name  in  the  place  of  ^'s,  that  is  no  ground  for  interfering  inth 
the  assessment  on  the  application  of  such  other  proprietors. 

quent 
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quent  proceedings,  were  granted   on   the  application  of     1868. 

Turner^  and  JTiomas  and  Samuel  Calhoun^  on  the  follow-    -^— 

.  BxPurte 

mg  grounds:  —  Calhoot. 

1.  That  the  GkiTemor  in  Council  bad  no  right  to  appoint 
Commissioners  who  were  themselres  subject  to  assess* 
ment,  as  proprietors  of  land  in  the  district. 

2.  That  the  acts  of  the  Commissioners  were  judicial 
acts :  and  they,  being  interested  as  owners  of  the  land  in 
the  district  assessed,  had  no  right  to  make  an  assessment. 

3.  That  haying  made  an  assessment  upon  Thamcui  OaU 
houn,  us  a  proprietor  of  land  in  the  district,  the  Commis- 
sioners had  no  right  to  strike  out  his  name,  and  insert  the 
name  of  Samuel  J.  Calhoun^  upon  it  appearing  that  the 
land  ha<}  been  conreyed  to  Samuel. 

4.  That  the  Commissioners  had  no  power  under  the 
Act  22  Vict.  c.  53,  or  1  Rev,  Stat.  c.  67,  to  assess  for  the 
expense  of  purchasing  a  mill,  erecting  a  dam  across  a 
rirer,  making  surveys,  for  interest  on  money  borrowed, 
and  for  their  own  fees. 

5.  That  the  Commissioners  had  no  power  to  do  any 
work  without  the  consent  of  at  least  half  the  proprieters 
of  land  in  the  district;  nor -without  advertising  the  work 
for  six  days  within  the  district. 

Smithy  Attorney-General,  shewed  cause  in  Trinity  term 
last,  lat.  The  Legislature  having  conferred  the  power 
on  the  Governor  in  Council  to  appoint  Commissioners  of 
Sewers,  the  Court  has  no  power  to  interfere  with  the 
appointment.  The  prerogative  of  the  Crown  is  superior 
to  the  power  of  the  Court.  [Carter,  C.  J.  No  doubt 
we  could  not  cancel  the  appointment.  M.  Parker,  M.  K. 
Ls  it  not  implied  that  interested  persons  shall  not  be 
appointed?]  The  appointment  of  Commissioners  of  Sew- 
ers has  always  been  of  parties  interested  in  the  land.  The 
Commissioners  are  not  Judges,  nor  are  the  duties  assigned 
to  them  judicial,  or  even  quasi  judicial,  and  therefore  the 
principle  of  law  that  a  man  shall  not  be  judge  in  his  own 
case  does  not  apply.  [N.  Parker,  M.  R.  The  Act  says 
the  Gommissioners  may  agree  with  the  owners  of  the 
land ;  does  not  that  imply  that  the  Commissioners  shall 

not 
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186S.      not  be  land  owners?  They  cannot  agree  with  themselves.] 
At  all  events,  these  parties  have  precluded   themselves 
from  taking  this  objection  by  standing  by  and  allowing 
the  CommissioDers  to  proceed  without  objecting.     Beg, 
V.  The  Commissioners  ofChdienhmm  (a),    id.   The  alter- 
ation in  the  name  from  2%omas  to  Samuel  Calhoun  did 
not  invalidate  the  assessment.     The  assessment  was  upon 
the  particular  lot  of  which  Samuel  was  the  owner,  and  the 
rate  was  justly  chargeable  on  that  lot.  The  relative  position 
of  all  proprietors  remained  the  same  :  their  assessment  was 
not  in  •any  way  affected  by  the  change.    3d.  The  Act  gave 
the  Commissioners  all  the  general  powers  that  were  given 
to  Commissioners  of  Sewers  by  the  Revised  StatuteSy  c.  67 ; 
therefore,  if  the  expense  of  purchasing  the  mill,  erecting 
a  dam,  making   surveys  &c.  were  necessary   works,  for 
carrying  out  the  objects  of  the  Act,  the  Commissioners 
had  power  and  it  was  their  duty  to  assess  for  them.     The 
Act  authorized  the  Commissioners  to  appoint  a  clerk,  and 
they  had  a  right  to  assess  for  a  reasonable  amount  to  pay 
him.     The  Act  23    Vict.  c.  14,  authorized  an  assessment 
for  interest.   4th.  The  Act  directed  the  work  to  be  adver- 
tised in  the  vicinity :  it  would  be  absurd  to  advertise  it  in 
the  district,  which  was  the  bog  land  to  be  drained. 

A,  L.  Palmer,  contra,  1st,  By  the  ordiuary  principles 
of  law,  the  Governor  has  no  power  to  appoint  a  man  to 
act  as  judge  in  a  matter  in  which  he  is  interested.  That 
power  was  excepted  out  of  the  Act  by  reason  and  necessitv. 
Dwar.  Stat.  625,  648.  No  statute  should  be  construed 
in  a  manner  contrary  to  reason  and  natural  rights.  Bat. 
Ab.  <'  Statute''  {K)  10.  A  party  must  expreasly  assent, 
in  order  to  give  one  jurisdiction  in  a  matter  in  which  he 
is  interested :  assent  will  not  be  interred.  Reg.  r.  The 
Justices  of  Cambridgeshire  (b) ;  Reg.  t.  The  Justices  o/Sur- 
rey  (c) .  These  Commissioners  are  not  Commisaioners  of 
Sewers,  any  more  than  Commissioners  of  Highwaja  are, 
they  are  Commissioners  for  doing  a  certain  act ;  and  the 
Act  t2  Vid.  c.  53,  only  refers  to  the  Act  relating  to  Com 
missioners  of  Sewers  to  shew  what  their  general  powers 

(m)  1  q.  jr.  4S7.  .    (»;  lO  L.  «  JB?.  jr.  406.       (e)  1  Jut.  N.  f  .  lias. 

are 
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are.  Commissioners  of  Sewers  are  appointed  on  the  1863. 
application  of  the  proprietors  of  the  land,  and  therefore 
thej  cannot  object,  consensus  tollit  errorem.  2d.  The 
original  assessment  against  Thomas  Calhoun  stood  after 
his  name  was  erased ;  and  his  property  might  have  been 
seized  on  a  warrant  issued  against  him  for  non-payment 
thereof.  When  the  Commissioners  had  made  the  assess- 
ment against  Tliomas  Calhoun  they  werefuncH  officio,  and 
had  no  power  to  alter  it.  If  they  could  alter  one  name, 
they  could  alter  the  whole  assessment ;  therefore  there 
was  no  legal  assessment  against  Samuel  Calhoun;  and  he 
was  not  bound  to  come  to  the  Court  immediately  upon  the 
alteration  being  made.  If  he  applied  within  a  reasonable 
time  after  he  had  knowledge  of  the  fact,  it  was  sufficient. 
•^iL  The  Commissioners  have  gone  altogether  outside  of 
the  limits  prescribed  by  the  Acts.  They  hare  not  all 
the  powers  of  Commissioners  of  Sewers.  They  have  no 
power  to  employ  a  surveyor  or  to  pay  themselves,  unless 
it  is  given  them  by  the  Act,  and  they  have  no 
rijrht  to  assess  for  interest  on  money  borrowed,  or  for 
ireneral  expenses.  The  Act  being  in  derogation  of  private 
rights  must  have  a  strict  construction.        Cur,  adv.  vuil. 

Cahtsr,  C.  J.,  now  delivered  the  judgment  of  himself^ 
X.  Parker,  M.  R.,  Pabkeb,  J.,  and  Wilmot,  J.  An 
application  has  been  made  for  a  certiorari  to  bring  up 
the  Maessment  and  all  subsequent  proceedings  by  these 
Commissioners,  on  behalf  of  Ihomas  Calhoun  and  Elisha 
P.  Turner^  and  a  similar  application  on  behalf  of  Samuel 
t/.  Calhoun.  In  the  latter  application  two  objections  were 
taken  which  were  not  taken  in  the  former,  but  which,  if 
valid,  would  be  fatal  to  the  whole  of  the  proceedings  com- 
plained of.  These  objections  are,  that  inasmuch  as  the 
Commissioners,  being  themselves  owners  of  land  within  the 
district,  were  subject  to  assessment ;  1.  The  Governor  in 
CoaneU  had  no  right  to  appoint  them,  and  2d.  Even  if  he 
had,  thmj  (the  Commissioners)  could  not  act,  in  making 
the  assessment.  Where  such  a  power  of  appointment  as  is 
given  b7  the  22  Vict.  c.  53,  §  2,  is,  by  the  Legislature,  vested 

in 
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1863.      in  the  Gorercor  in  Council ,  in   such   general    terms,  and 

where,   even   if  the   Commissioners   from   interest  virre 

Calhoun,    disqualified  from  performing  sorre  pert  of  the  duties  of  :ht 
office,  they  would  be  perfectly  qualified  to  perforrj  otiicr 
duties,  it  would  be  entirely  beyond  the  jurisdiction  of  ti.i^ 
Court  to  annul  an  aupointmeut  so  made.     At  the  s:i:::ci 
time,  it  is  quite  clear  that  if  the  interest  of  the  Conu! .!- 
sioners  is  a  \q;^vA  disqualification  for  the  performance  '.•: 
any  particular  act,  the  proceedings  arising  from  that  [  .> 
ticular  act  may  be  set  aside  by  this  Court.    The  particiii..r 
act  here  complained  of  is  the  assessment.     By  the  tenth  s.j- 
tion  of  22  Vict,  c.  53,  the  Commissioners  have  the  pi/'^vX  .ri 
**  Taxing  aud  assessing  the  owners  of  land  in  the  said  .:i^- 
**trict,  for   defraying   all   expenses   of  said   draining  or 
**  dykeing,  having  due  regard  to  quantity  and  quality  of 
••  land  of  each  proprietor  respectively,  and  benefits  to  f;e 
•*  received,  allowing    for  a  difference  of  improvement  in 
**  different  lots,  according  to  locality,  with  respect  to  fl ot- 
*«  age  of  tide  water,  or  any  other  local  benefits."    It  is  urjrcJ 
that  each  of  the  three  Commissioners  being  an  owner  nf 
land  within  the  district,  and  therefore  subject  to  ass'^ss- 
raeut,  has  an  Interest  in  unduly  assessing  other  prciprietcir^, 
and  thereby  reducing  his  ow^n  assessment.     This  it  is  MiiJ 
is  contrary  to  the  well  established  principle,  that  no  mui 
shall   be  a  judge  in  his  own  cause.     The  question  tbou 
arises,  are  these  Commissioners  Judges?    Is   the  act  ol' 
assessment  a  judicial  act?  because  if  not,  then  the  priiui- 
ple  on  which  the  objection  rests  does  not  apply.     It  is 
quite  clear  that  these  Commissioners  do  not  form  a  Court 
of  Record,  as  under   the  provisions  of   Statutes   do  the 
Commissioners  of  Sewers  in  England^  nor  are  any  of  (he 
duties  assigned  to  them  judicial  or  even  quasi  judicial. 
The  duties  of  making  drains  and  dykes,  employing  work- 
men, ai)pointing  assessments  and  agreeing  with  the  owners 
of  land  through  which  the  canal  may  be  required,  thoiifrh 
matters  which  may  require  skill,  discretion,  and  judgmout 
(in  its  more  extended  sense),  are  n«ne  of  them  what  the 
law  means  by  a  judicial  act.     The  only  strictly  judicial 
act,  contenaplated  by  the  Act  is  to  be  performed  by  the 

Sheriff 
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Sheriff  and  a  jury  when  the  Commissioners  and  the  own-      1863. 
er  of  land  cannot  agree,  and  do  not  choose  an  arbitrator. 
We  can  find  no  authority  for  the  position  tliat  the  assess- 
ment for  a  tax  or  rate,  is  a  judicial  act. 

When  it  was  so  generally  known,  that  with  respect  to 
Commissioners  of  Sewers  whether  appointed  by  the  Govern- 
ment or  chosen  by  the  proprietors  of  land,  the  practice 
has  I>oen  almost  alwaj^s  to  appoint  persons  having  the 
sdrae  interest  as  these  Commiasioners  have ;  and  consider- 
iaij  the  benefit  naturally  arising  from  having  persons 
resident  near  the  scene  of  operation,  and  whoso  very 
interest  in  the  general  object  for  which  they  are  appointed, 
mijfht  induce  them  to  act  more  readily  ar.d  constantly, 
tliaii  otlier  persons  who  must  reside  at  a  distance  and  have  no 
motive  for  acting,  beyond  the  trifling  remuneration  awarded 
I>y  the  Act  for  actual  services;  that  the  number  of  Com- 
misgioners  must  operate  as  a  check  upon  the  undue 
influence  of  any  one  Commissioner,  and  that  if  it  could  be 
shewn  they  had  unduly  or  improperly  assessed  any  individ- 
ual, such  individual  might  have  redress  for  such  improper 
assessment;  we  think  had  the  Legislature  intended  to 
exclude  owners  of  land  fn)m  acting,  they  would  have 
inserted  a  clause  to  that  effect,  or  such  a  clause  as  was  con- 
tained in  the  Act  of  Parliament  in  the  Aberdare  Canal 
Company  ca«e  (a);  *'that  no  Commissioner  was  to  act 
''wlion  interested." 

We  are  quite  disposed  to  admit  that  there  are  objections 
ari?<ing  out  of  some  of  the  provisions  of  the  several  Acts  of 
Assembly,  and  remarks  of  kludges  in  somewhat  analogous 
^'aj<es,  to  reconciling  the  due  discharge  of  the  duties  of 
Commissioners  of  Sewers  with  the  existence  of  an  interest 
ill  them  as  proprietors  of  land  lying  within  the  precinct  of 
the  Commission,  and  therefore  liable  to  be  affected  by 
the  works  and  assessments  made  by  their  orders.  And 
there  may  be  cases  in  which,  is  the  exercise  of  a  sound 
di.^cretion,  theappointment  of  wholly  disinterested  persons 
would  be   expedient  and   proper.     But   we   think,  as  a 

(a)  14  q,  B.  864. 

general 
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1863.  general  rule,lthere  are  greater  objections  on  the  other 
side ;  and  that  the  practical  difficulty  which  would  be 
caused  by  imposing  this  duty  ©n  properly  qualified  persons 
having  no  interest  in  the  operations  contemplated,  would 
be  found  far  to  exceed  that  arising  from  the  risk  or  sus- 
picion of  partiality,  which,  if  it  were  a  sufficient  ground  of 
exclusion,  might  be  held  to  extend  also  to  the  kindred  o( 
of  the  proprietors,  as  well  as  themselTes.  From  a  careful 
examination  of  the  English  Statutes  of  Sewers,  the 
treatises  thereon,  and  cases  to  be  found  in  the  Report* 
and  Digests,  which  are  not  very  numerous ;  and  of  our 
own  Acts  of  Assembly  on  the  subject,  as  well  as  from  a 
connideratiou  of  the  particular  nature  of  the  duties,  and 
the  rules  which  govern  the  appointment  of  assessors  ofi 
parish  and  county  rates,  and  the  appeal  therefrom ;  we 
have  brought  our  minds  to  the  conclusion  that  persons 
are  not  in  general  disqualified  from  being  appointed  Com- 
missioners of  Sewers,  or  from  acting  as  such,  by  reason 
of  any  estate  orj^interest  they  may  possess  in  lands  liable 
to  be  afiected  by  the  orders  and  operation  of  such  Com- 
missioners. The  English  Statutes  on  this  important  sub- 
ject date  from  an  early  period  —  Hen.  VI,  and  Romney 
Marsh  as  early  as  Hen,  HI,  (a),  and  are  discussed  in 
the  well  known  reading  of  Mr.  Gallis,  published  in  the 
reign  of  Charles  //:  the  two  principal  Acts  then  in  force 
were  23  Hen.  VUL  c.  5,  passed  for  twenty  years,  but 
made  perpetual,  by  3  and  4  Ed.  VI,  e.  8,  and  13  Eliz- 
c.  9.  And  these  are  not  repealed,  though  in  many  respects 
amended  by  the  more  recent  statute  of  3  and  4  Wm.  IV.  c, 
22,  especially^in  raising  the  qualification  of  CJommiflaionerSt 
though  I  oannotjfind  in  any  of  them  any  clauM  expressly  di«- 
qualifying  persons  from  being  appointed,  or  from  aciiDg,  by 
reason  of  interest,  except  a  rery  limited  one  in  the  Statute  of 
Elizabeih^  which  would  seem  to  reoogsize  the  geoeni 
practice  and  legality  of  such  appointment  in  ottier  cases. 
We  do  find  this  proT]8ion»  it  is  true»  in  the  Statute  of 
Henry  VIU,  that  '<  Commissions  of  Sewers  shall  be 
<<  directed  to  such  svbsiantidl  and  indifferent  pereent  is 

(a)  4 /IMC.  875. 

•<  shall 
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"shall    be   named    by  the   Lord   Chancellor  and   Lord      1863. 

"  Treaaurer  of  England^  and  the  two  Chief-Justices  for  the    

*'  time  being,  or  by  three  of  them  whereof  the  Lord  Chan-    ciiMouir 

•*  cellor  to  be  one."     But  in  the  subsequent  Statute,  13 

Eliz.  c.  9,  §4,  it  is  provided   '*  That  no  farmer  for  years 

«*  uf  any  lands  &c  ,  lying  within  the  limits  of  the  Commis- 

«*sion,  which  shall  be  chargeable  by  any  laws  &c.,  made 

**  by  virtue  of  such  Commission  wherein    he  shall   bo  a 

**  Commissioner,  not  having  any  et^tate  of  freehold  in  Eng^ 

^'land  worth  £40  per  annum,  shall   have  any  power  to 

*•  sit  or  intermeddle  with  any  such  Commission  during  the 

^'  time  he  shall  be  farmer  and  not  have  freehold  as  aforesaid ; 

''  but  every  such  Commission  as  to  him  only,  shall  bo  judged 

"  void,"  with  this  proviso  in  the  seventh  section  **  Provided 

''that  the  aforesaid  farmer  may  act  in  the  Commission  as 

*'  concerning  other  lands,  save  only  the  lands  whereof  he 

**  is  farmer  as  aforesaid." 

Now  it  is  very  clear  the  farmers  (or  lessees)  for  years 
of  lands  were  liable  to  the  Sewer  rate  to  the  extent  of 
their  interest,  and  therefore  were  interested :  ( Callis 
143)  and  the  only  meaning  to  be  put  on  this  Act  is,  that 
such  farmers,  could  not  act  in  regard  to  the  lands  which 
they  had  in  lease,  unless  they  had  a  freehold  property 
qualification  of  some  other  land  in  England.  If  they  had 
this  property  qualification,  then  the  interest  they  had  aa 
farmers  or  lessees  of  lands  subject  to  be  rated,  would  not  dis- 
qualify them  in  any  case,  even  where  their  farms  were  affect- 
ed. By  one  Statute^  25  Henry  VIII ^c.  10,  no  person  was 
bound  toact  as  Commissioner  of  Sewers  in  any  County  unless 
he  were  resident  in  the  County  :  the  words  used  are  express- 
ive, **  Unless  that  he  be  dwelling  within  the  County  whereof 
''  be  is,  or  shall  be  assigned  to  be  Commissioner  [as  if  the 
Commission  extended  over  the  whole  County  in  which  he 
would  be  presumed  to  have  an  estate]  :  **  and  for  Calais^ 
*^and  the  said  Marches  thereof,  unless  that  he  he  dwelling 
'*  within  the  same  town  of  Calais  or  Marches."  We  can 
bardly  suppose  that  the  residents  in  Calais  or  the  ilarches, 
within  the  precinct  of  the  Commission  had  no  land  there. 

By  8iai.  3  Jac,  /,  c.  14,  walls,  ditches,  banks,  gutters, 
3  sewers, 
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1863.     sowers,  gates,  cawseys,    bridges,  streams    and    water- 

'~ courses  in  London  and  within  two  miles  thereof  are  sub- 

SzPtrte 
Caimoux.  J®®*  ^  *"®  Commission  of  Sewers :  and  by  19  Oar.  11,  c 

3,  and  7  Ann  c.  9,  the  appointment  of  Commissioners  of 
Sewers  is  vested  in  the  Mayor,  Aldermen,  and  Commons 
of  the  City  of  London  in  Common  Council.  5even  or 
more  must  be  appointed,  and  no  other  Commissioners  can 
intermeddle  with  them,  and  they  may  exercise  the  same 
authority  in  London  and  the  liberties  thereof  as  the  Com- 
missioners of  Sewers  in  any  other  County. 

Can  we  suppose  that  interest  here  was  considered  a 
disqualification  ?  Would  the  Common  Council  be  likely  to 
.appoint  persons  not  having  lands  in  London? 

The  safeguard  from  partiality  would  seem  to  be  pro- 
vided in  securing  the  respectability  and  number  of  the 
Commissioners,  by  property  qualification,  by  reputation, 
by  oath  and  by  number,  and  they  were  all  subject  to  the 
superintending  jurisdiction  of  the  King's  Bench. 

In  the  late  Act  of  Parliament,  3  &  4  WilUam  IW  r. 
22 J  one  of  the  qualitications  for  a  Commissioner  of  Sew- 
ers is  tint  he  be  agent  (appointed  under  seal)  of  any 
body  politic  or  corporate,  or  under  the  hand  of  an^'  person 
7}0t  h'^urj  /lunse^  prespnt^  and  acfinfj  as  a  Oommis.<ion*:r 
in  ihc  pxi^ritinn  of  the  Commission  of  Sewers  under  or  l>y 
virtue  of  wliich  such  agent  shall  act,  and  which  biMly 
politic;  or  (corporate  &c.  tScc.  and  which  person  makinir 
such  appointment  shall,  for  the  time  being,  be  in  the  actu:jl 
possession  or  receipt  of  the  rents  and  profits  of  freehold  or 
copyhold  lands,  tenements  or  hereditaments  situate  in  such 
County  as  aforesaid  or  any  adjoining  County,  and  ichkii 
lands  tCc.  shall  be  aclnallf/  (axed  under  or  by  virtue  of  fh{ 
Commission  of  Sewers  in  re^pent  ivhereofsuch  age^it  shall  O''*, 
and  be  of  the  cl^ar  yearh/  value  o/£300.  Provided  &c.  ^c. 
nothing  in  this  Act  shall  extend  to  give  a  qualification  to  any 
person  as  agent,  after  he  shall  have  ceased  to  be  such  agent. 
The  meaning  of  which  I  take  to  bo  this,  that  the  agent  <>t 
the  owner  of  lands  taxed  under  the  Gommimon  of  Sewen, 
of  the  yearly  value  of  £300,  shall  be  qualified  to  act  on  a 
Commission,  where  the  owner  is  not  himself  present  and 

acfinj 
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<icUnff  as  a  Oommissioner^  clearly  implying  that  the  owner      1863. 
is  qualified  to  act,  or,  in  other  words,  not  disqualified  by 


reason  of  his  ownership  of    lands  subject  to  the  Sewer    q^^qun. 
rate,  from  being  appointed  or  acting  as  Commissioaer. 

If  we  look  to  our  own  Provincial  legislation  on  this  subject, 
we  find  in  the  first  Act,  26  George  III^  c.  45,  and  the  later 
Act,  10  &  11  George  /F,  c.  29,  the  Governor  in  Council  is 
to  appoint  such  able  discreet  persons  as  to  him  may  seem 
imet  to  be  Commissioners  of  Sewers,  who  are  to  be  author- 
ized to  convene  and  meet  together  from  time  to  time  as 
occasion  may  require,  to  consult,  consider,  and  devise 
means  and  methods  for  &c.  &c.,  and  to  tax  and  assess  &c., 
having  regard  to  the  quantity  and  quality  of  land  of  each 
person,  and  benefits  thereby  received,  as  equally  as  they  can, 
according  to  the  their  best  judgment. 

Appeal  was  given  to  the  Supreme  Court  or  Court  of 
Xisi  Prius:  in  the  first  Act  it  was  to  the  Governor  and 
Council.  By  section  five,  in  case  of  sudden  breaches  every 
l)roprietor  was  bound  to  labour  on  the  notice  of  the  Com- 
missioners or  any  one  of  them.  Under  TitU  A",  c.  G7,  of  the 
lievised  titatutes^  the  Governor  in  Council  is  on  the  applica- 
tion of  proprietors  of  marsh,  low  meadow,  and  other  unre- 
claimed lauds  to  appoint  Commissioners.  The  Act  embodies 
the  provisions  of  the  former  Acts  thereby  repealed.  \v'heu 
the  nature  of  the  duties  is  considered,  the  requisite  knowledge 
of  the  lands,  the  exigencies  which  may  occur ;  it  is  not 
very  reasonable  to  suppose  that  the  Commissioners  were 
to  be  persons  having  no  interest  in  the  lands,  and  yet  were 
to  lie  at  hand  having  a  constant  watchful  care  over  the  lands, 
with  necessarily  a  power  to  enter  on  the  land  as  occasion 
might  require.  But  furthermore,  in  the  Counties  of  Wed^ 
t/iorlaiid  and  Albert ^  the  Commissioners  of  Sewers  were 
to  be  elected  by  the  proprietors  in  districts,  is  not  the 
appointment  almost  necessarily  confined  to  proprietors, 
or  can  it  be  contended  that  the  only  persons  qualified  to  be 
elected  Commissioners,  were  persons  who  could  not  even 
be  present  at  the  meetings,  which  are  confined  to  propri- 
etors ?  The  true  meaning  would  appear  to  me  to  be  that 
xt  the  aeveral  meetings  of  the  proprietors  in  the  several 

districts, 
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1863.      districts,  the  elections  were  to  be  from  amonor  themselves,  or 

at  all  events  not  to  exclude  themselves.    Then  if  we  look  to 

Calhoun,    a^i^^logy,  why  should  proprietors  be  disqualified  from  acting 
as  Commissioners  of  Sewers.  The  answer  will  he, — liecnuse 
they  are  to  lay  a  certain  rate  proportionally  on  fhetii^eJ'y-t 
and  others,  and  therefore  in  the  exercise  of  their  discretion 
may  favor  themselves  at  the  expense  of  the  others,  which 
may  be  done  as  well  by  overrating  others  as  by  nndernitinu 
themselves,   but   we   would   remark    in    reply,    that  the 
same  objection  would  apply  to  all  assessors  of  Parish  ami 
County  rates,  and  in  a  much  greater  degree,  for  there  is  n 
much   wider   discretion,    and    non-residents  are  aflf  ite«l. 
The  only  appeal  provided  by  the  Act  is  to  the  Justices  of  the 
County  in  Sessi(m,  who  would  all  be  liable  to  County  nitts. 
and  therefore  interested  in  the  apportionment  of  such  rato:<. 
Mr.  Paley  in  his  work  on  Convictions,  p.  38,  after  speak- 
ing of  the  duty  of  interested  Magistrates  U>  takt?  no  p:irt, 
adds,  **  Sometimes  a  Magistrate  is  expressly  einpoweiv*! 
by   Statute    to  adjudicate,  although   to   a  certiin    extent 
interested  in  the  result  of  the  decisiiou.     Thus  a  Ju:stiiv 
may  act   in  parochial    matters,   (except  appeals)    thoiiuh 
rated  within  the  Parish,  and  also  in  matters  in  which  the 
board  of  Guardians  of  which  he  is  an  ex  officir^  meniWr. 
is   interested.     So    by   the    public  health    Art,  Justice:?, 
being  also   members  of  the  local  beard    ot   health,  imy 
exercise  at  Petty  Sessions,  the  jurisdiction  vested  in  th.»m 
under  that  Act. 

He  then  enumerates  various  Statutes  containing  express 
clauses  excluding  interested  Justices  from  acting,  the  first 
of  which  was  43  Eliz,  c.  7,  against  robbing  of  orchards, 
and  which  specially  provides  that  no  Justice  or  other 
bead  officer  do  execute  the  Statute  for  any  of  the  offeiicei 
there  mentioned  done  to  him^Jf,  unless  he  be  aasociateJ 
with  and  assisted  by  one  or  more  other  Justices  of  thti 
Peace  whom  the  offence  does  not  concern.  There  is  a  like 
provision  in  the  Inclosure  Acts,  Lands  Clause  and  Rtii 
way  Clause  Consolidation  Acts,  Rocovery  of  Tithe  niul 
Church  Rates  Acts,  whera  the  Justice  is  patron  of  the 
Church,  but  there  is  no  such  clause  in  any  of  tbe  Sewerti 

Ait<, 
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Acts,  and  it  ifi  evident  the  Legislature  were  quite  alive  to      1868. 
the  objection  of  entrusting  summary   power   to  persons    -^— 
interested;  and  have  so  provided  where  it  was  deemed    oalhouit. 
expedient ;  and  could  be  adopted. 

It  will  readily  be  seen  that  apportionment  and  assess- 
merit  are  not  the  only  matters  for  consideration:  the 
judicious  and  economical  expenditure  in  carrying  on  the 
operations,  is  the  first  thing  to  be  thought  of,  and  if  the 
most  able  and  discreet,  and  otherwise  competent  men  are 
to  be  found  among  the  proprietors,  it  would  seem  rather 
absurd  that  they  should  in  all  cases  be  excluded  from  the 
management,  which  would  be  the  case  if  interest  were  an 
implied  disqualification.  The  first  Act  of  Assembly  to 
authorize  the  draining  of  GermarUoum  Lake^  was  that 
of  19  Vict.  c.  26,  passed  on  12th  April,  1856,  by  the 
first  section  of  which  the  proprietors  of  the  marshes,  bog 
Jand  and  low  land,  situate  within  and  adjoining  the  Ger- 
mantown  Marsh,  including  the  land  covered  with  the  waters 
of  the  Oermantown  Lake,  or  so  many  of  the  proprietors  as 
should  choose  so  to  do,  were  authorized  to  drain  the  lake, 
by  a  canal  cut  on  a  particularly  defined  line,  and  to 
straighten  the  river :  with  a  proviso  in  the  third  section 
that  the  canal  should  not  pass  within  or  through  the  land 
of  any  proprietor  or  occupier,  without  his  written  consent 
being  first  had  and  obtained.  The  second  section  empow- 
ered the  Commissioners  of  Sewers  for  Harvey,  (the  parish 
iu  which  the  lands  lay)  to  carry  into  effect  the  provisions 
of  the  Act  v)ith  the  consent  ofa^^  majority  of  the  acres,'^ 
of  the  said  marshes,  bogs  and  low  laud  collectively,  mean- 
inir*  I  presume,  the  consent  oi  the  proprietors  of  a  majority 
of  the  acres. 

Three  years  elapsed,  (without  probably  any  thing  being 
done)  when  wo  come  to  the  Act  22  Vict.  c.  53,  passed  on 
the  13th  April,  1859,  very  materially  differing  from  that 
ot  1856,  and  establishing  a  lake  district  in  the  parish  of 
Harvey 9  by  specified  limits,  and  in  place  of  leaving  the 
Commissioners  of  Sewers  to  be  elected  by  the  proprietors, 
or  the  work  to  be  done  by  the  Commissioners  of  Harvey, 
providii^  for  the  appointment  by  the  Governor  in  Council 
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1863.      of  not  less  than  three  or  more  than  five  Commissioners  of 

Sewers,  who  shall  be  invested  with  the  same  powen*  a* 

]te  Parte  other  Commissioners  of  Sewers  in  the  County  of  Albert^ 
and  should  be  sworn  to  the  faithful  discharge  of  their  duty. 
The  Commissioners  or  a  majority  of  them  were  empowered 
to  cut  a  canal  where  they  might  deem  most  advisable, 
intersect  the  ShepodyriYQY,  cnt  through  and  across  any  pub- 
lic highway,  remove  obstructions  tf)  the  canal,  erect  dykes 
and  aboideaus,  and  exercise  all  iLc  gcMieral  power  and 
authority  conferred  on  Commissioners  of  Sowers  by  Tifh 
X  of  lievised  Staf.ute^'^^  (which  2itle  iuclirles  six  sub- 
chapters, —67,  6vS,  60,  70,  71  and  72,  but  proliably  67  alone 
was  what  was  intendod  to  bo  nf  rrod  to,  boinir  the  chap- 
tor  containing  the  general  i)owors,  although  section  11 
would  rather  seem  to  refer  to  sub-chapter  68  :  no  question 
however  arises  on  thi.'^.)  There  are  particular  provisions 
in  this  Act  of  22  Vict,  c.  53,  for  comijensating  the  owners 
of  laud  for  damage  done  by  the  Commissioners' operation^. 
Among  the  general  powers  referred  to  in  22  Vict,  c.  t'K'>, 
as  contained  in  Title  X o{  the  Revised  Statutes  is  **The 
*«  tiixing  and  assessing  of  ttie  owners  of  lands  in  said  dis- 
'« trict,  for  defraying  all  expenses  of  said  draining  or  dyke- 
«*  ing,  having  due  regard  to  quantity  and  quality  of  land 
«*  of  each  proprietor  respectively,  and  benefits  to  l>e 
«*  received,  allowing  for  a  difference  of  improvement  in 
«'  different  lots,  according  to  locality  with  respect  to  flowage 
**  of  tide  water,  or  any  other  local  benefits.*' 

The  last  Act  was  passed  on  8th  March^  1864,  (23  Vid. 
c.  14,)  the  first  section  of  which  alters  in  some  respects 
the  boundary  of  the  lake  district.  The  second  sectioa 
allows  the  Commissioners  to  include  in  their  assessment^ 
interest  paid  or  due  on  any  loan  or  advance  of  mooej 
made  or  hereafter  to  be  made  by  or  to  the  said  Commi9- 
•ioners,  for  liquidating  all  or  any  of  the  necessary  liabilitie» 
.  which  have  been  incurred  or  may  be  incurred  in  execntiag 
the  powers  conferred  by  the  Act  22  Ftc^.  c.  53.  The 
third  section  extends  the  powers  of  the  Commissioners  to 
places  without  the  liniiits  of  the  lake  district,  for  all  or  aay 
purposes  of  the  said  Act»  and  expressly  dedaxea  that  in  no 

ease 
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case  should  anything  theretofor  done  in  connection  with      1863. 
the  draining  of  the  lake  by  said  Commissioners,  be  deemed    g^  Parte 
void  because  not  done  within  the  limits  of  the  said  described   Calhouk. 
district. 

We  are   quite   of  opinion   that  if  the   Commissioners 
were  not  rendered   incompetent   by   reason  of  interest, 
there  is  not  sufficient  shown  in  any  of  the  minor  objections 
made  on  the  first  application,  which  was  made  on  behalf 
<'f  Elisha  P.  Turner  and  Thomas  CaHboxin^  for  our  grant- 
ing a    certiorari.     Besides   the  special    powers  given   to 
the  Commissioners  l)y  the  Act  22  Viot.  c.  53,  they  have 
by  section  ten  "  All  the  general  power  and  authority  con- 
*-fen'ed   on    Commissioners   of  8ewers    by    T^tle  X  of 
'^  Revised  Statutes^  induding  the  employing  of  workmen  at 
*•  i'ecisoiiable  wages,  and  the  taxing  and  assessing  of  the 
*'  oicners  o/  lands  in  said  district,  for  defraying  all  expenses 
*'of  said  draining  or  dykeiui^  &c."    The  1  Revised  Stat- 
I'ies  l^itle  X,  c.  67,  by  section  three,  authorizes  Commis- 
sioners of  Sewers  to  appoint  a  Clerk  who  shall  keep  all 
records,  and  to  appoint  a  Collector  to  collect  assessments, 
who  shall  have  power  to  distrain  in  any  part  of  his  County, 
(here  district)  on  the  property  of  all  persons  neglecting  to 
pay,  as  in  other  cases  of  distress ;  section  five  authorizes  the 
receipt  by  each  Commissioner  of  10«.  a  day  for  superintend- 
ing dykeing  or  draining,  and  5«.  a  day  when  otherwise 
employed,  to  be  paid   out  of  the  assessment.     Section 
eleven  enacts  that  the  Commissioners,  in  making  any  bill 
of  assessment,  shall  state  the  expenditures  and  work  done 
in  dykeing  and  draining  any  land  under  their  direction, 
and  shall  leave  the  same  with  the  Olerk,  for  inspection. 
Under  these  various  powers  and  provisions,  it  ssems  to  us 
the  Commissioners  had  authority  to  assess  the  lands  of 
Thomas  Calhaun  and  Elisha  P.  Turnery  provided  they 
owned  land  within  the  district,  of  which  as  regards  Tur^ 
noTf  there  can  be  no  doubt,  and  also  that  the  expense  of 
purchasing  the  Stevens  mill,  and  placing  the  dam  in  the 
Shepody  river    might  be  included  (these  matters  beiug 
shewn  to  be  beneficial  for  the  object  in  view),  and  for  the 
expense  of  surveys,  for  interest  on  money  borrowed,  and 

their 
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1863.     their  own  fees  (the  amounts  of  which  are  not  disputed, 

"■; but  only  the  principle  of  the  charges) .   If  such  assessment 

Calhoun.  ^^^  °^^  paid,  the  Acts  give  an  authority  to  distrun. 
We  do  not  see  any  ground  of  objection  from  the  fact  of 
the  Clerk  not  giving  a  copy  of  the  proceedings  when 
requested.  No  part  of  the  law  makes  that  a  part  of  bis 
duty,  and  he  allowed  full  inspection  of  the  books  to  the 
applicants.  Neither  do  we  see  reason,  on  reading  all  the 
affidavits,  to  suppose  that  the  lands  of  either  Calhoun  or 
Turner  have  been  assessed  at  a  rate  disproportioned  to 
their  fair  estimated  value,  and  the  benefits  derived  by  the 
operations.  As  regards  Turner^  the  case  seems  to  us 
beyond  doubt.  With  respect  to  Thomas  Oalhoun^  there 
is  a  separate  objection,  viz.  that  he  did  not  at  the  time  of 
the  assessment  own  land  within  the  district,  and  it  is 
admitted  that  he  had  previously  conveyed  all  his  land  to 
one  of  his  sons,  and  if  so,  it  is  clear  he  was  not  liable  to 
be  assessed.  If  by  any  distress  made  on  his  property,  he 
has  been  injured,  he  may  have  his  remedy  for  such  injury, 
but  inasmuch  as  the  Commissioners  had  abandoned  such 
distress  and  all  claim  to  any  assessment  on  him,  and  had 
struck  out  his  name  from  the  assessment  list,  we  do  not 
see  why  we  should  interfere  with  the  assessment  as  regards 
him.  Nor  does  it  seem  to  us  any  ground  for  Tutmefs 
objecting  to  the  assessment.  This  mistake  has  not  increased 
the  assessment  of  learner  or  any  other  proprietor  of  land. 
If  the  Commissioners  are  right  in  substituting  the  name 
of  Calhoun's  sou  (who  is  the  registered  owner  ©f  the 
land),  the  other  land  owners  are  in  the  same  relative 
positions  ;  and  if  they  (the  Commissioners)  have  no  power 
to  do  this,  still  the  amount  of  Turner's  assessment  is  not 
increased.  This  does  not  come  within  the  objection  thai 
a  rate  in  assessment  is  unequal,  t.  e.  that  the  complainant 
is  overrated  or  others  are  underrated,  and  does  not  appear 
to  us  to  offer  any  ground  for  disturbing  the  assessment 
We  will  come  now  to  the  grounds  taken  for  a  certiorari  to 
issue  on  behalf  of  Samuel  Calhotm;  the  principle  one  of 
which  is,  that  his  name  was  not  contained  in  the  original 
assessment  list,  but  has  since  been  substituted  for  that  of 

his 
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his  father,  TTiomaa  Calhoun^  which  alteration  was  made  when      ISOJ. 
the  Commissioners  discovered   that  the  father  had  con-   jj^p^j^.^. 
vejed  the  laud  of  which  he  was  seized  within  the  Lake  dis-   Calhoxtk. 
trict  to  his  son  Samuel^  the  whole  estate   in  which   is 
rested    in    Samuel,     This    raises    a    question    then    of 
exemption,  not  apportionment.     If  the  rate  were  to  be 
quashed  for  this  cause,  it  must  either  lead  to  a  new  rate, 
in  which  the  assessment  would  be  properly  laid  on  Samuel 
Calhoun  as  well  as  the  other  proprietors  now  rated,  and 
we  have  no  ground  for  presuming  that  the  apportionment 
would   be   any  wise   different   from   that  now   existing, 
though  much   delay  and   expense  might  be  incurred   in 
arriring  at   the  same  conclusion ;  or  the  land  owned  by 
Samud  Calhoun  would  escape  from  a  rate  justly  charge- 
able on  it. 

Thomas  CaVioun  has  been  relieved  because  he  has  con- 
veyed the  land  to  his  son.  The  sou  must  evidently  take 
the  land  subject  to  the  burden  from  which  the  father  has 
been  discharged.  There  is  no  dispute  about  the  identity 
of  the  land,  or  the  liability  of  the  son  to  have  been  rated 
therefor,  the  quantity  and  quality  of  which  have  been 
ascertained  by  the  Commissioners,  and  the  apportionment 
made  accordingly.  Unless  then,  the  Commissioners  were 
clearly  precluded  by  law  from  making  the  correction  of  a 
manifest  error,  in  order  to  arrive  at  the  just  truth,  it  is 
certainly  no  case  for  this  Court  to  lend  their  aid  to  quash 
the  proceedings  (a).  It  is  impossible  for  the  applicant 
to  pretend  ignorance  of  the  law,  or  not  to  have  been 
aware  that  he  was  affected  by  the  proceedings  of  the  Com- 
missioners. We  have  three  public  acts  on  the  Statute 
book,  in  1856,  1859  and  1860,  as  to  the  draining  of  the  Ger- 
mantown  Lake,  The  operations  carried  on  by  the  Cummis- 
Mdiiers  must  necessarily  have  been  manifest  and  notorious. 
If,  as  one  of  the  proprietors  within  the  district,  he  had 
any  complaint  or  objection  to  make,  it  was  open  to  him  to 
avow  himself  as  such,  and  inform  the  Commissioners  that 


{a)  la  the  ordinary  asBessments  for  County  rates,  the  assessors  are  author- 
ized to  correct  errors  of  this  kind.    Consol.  Stat.  c.  100,  {  108. 

he 
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1863.     ^^  ^^^  become  the  owner  in  place  of  bis  fatber,  of  whicb 

tbey  evidently  were  not  aware. 

Ex  Parte  Mr.  Callis  in  his  book  on  Sewers,  before  referred  to, 
after  dealing  with  the  respective  liabilities  of  lord  and 
tenant  lessees  for  life  or  years,  and  reversioners,  for  Sew- 
ers rate,  says  at  page  143.  "  But  now  it  may  be  objected  to 
''  me  ;  Sir,  do  you  think  it  reasonable  or  possible  for  Com- 
"mis>i  111  rs  of  Sewers  to  take  notice  at  the  first,  of  every 
"  private  man's  inheritance,  and  the  several  estates  which 
*'  the  parties  have  llurein,  when  it  will  scarce  be  possible 
"by  private  search  to  tind  them  out?  To  this  I  answer, 
''  that  it  is  not  reasonalik*  to  tie  the  Commissioners  to  such 
*'  difficult  and  obscun*  hiisiness  ;  but  it  is  sufficient  for  the 
**  Comniissi(»ii(»rs  to  impose  or  lay  the  rate,  tax,  or  cess, 
''  on  tlie  grounds,  or  on  the  visible  possessors  thereof:  and 
'*  if  the  money  so  ratted  be  demanded  on  the  lessee  for 
•'years  or  for  life,  or  if  the  i>:  K)ds  be  distrained  therefor, 
"or  they  be  compelled  to  pay  the  same,  then  they  may 
"  come  before  the  Commissioii'ers,  and  shew  forth  their 
"  lease,  and  make  it  apparent  that  J.  S,  hath  the  rever- 
"  sion,  and  as  the  case  is,  to  be  charged  as  well  as  hini- 
"self;  and  upon  duo  proof  thereof  made,  the  Commis- 
"  sioners  upon  hearing  the  parties  on  both  sides  may 
"apportion  the  tax  on  either  of  them,  as  in  justice,  dis- 
"  cretion,  and  true  judgment  is  requisite."  We  cite  this, 
not  as  strictly  applicable  to  the  present  case,  but  as  shew- 
ing the  difficulty  which  Commissioners  of  Sewers  may 
necessarily  labour  under,  and  the  discretionary  power 
which  in  England  they  have  exercised  in  placing  the  rates 
on  the  right  persons. 

If  the  estate  of  the  son  were  not  coextensive  with  that 
of  the  father,  or  the  rate  had  been  increased  upon  the  son, 
or  the  mistake  first  made  had  deprived  him  of  any  l>enefit 
which  would  otherwise  have  occurred,  or  the  correction  of 
it  had  been  otherwise  than  strictly  according  to  right  and 
justice,  there  would  be  some  reason  for  us  to  interfere; 
but  we  see  no  call  for  the  exercise  of  our  discretion  here 
for  the  purpose  of  relieviug  him.  And  the  granting  a  eer- 
ticn'ari  is  discretionary,  and  not  obligatory. 

There 
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There  were  two  other  specific  objections  made  on  the      1863. 
application,  in  addition  to  those  in  the*  first  case :   viz.     ^^^p 
that   the  Commissioners  had  no  power   to  do  any  work  Calhoun. 
without  the  assent  of  half  the  proprietors  of  the  district, 
nor   without   advertising   six    days   within    the    district. 
These  restrictions  which  were  to  be  found  in   Title  X  oi 
the  Revised  Statutes^  are  not  incorporated  in  the  German- 
town  Lake  Acts,  and  could  only  be  applicable  in  restrain- 
ing the  exercise  of  powers  deiived  solely  from  the  lievised 
Siatutes. 

On  the  whole  then,  we  hnve  corae  to  the  conclusion  that 
the  rules  in  both  cases  should   be  discharged. 

Ritchie,  J.,  said  (a)  that  ho  was  unable  to  corae  to  the 
same  conclusion  as  the  rest  of  the  Court,  on  the  question 
of  the  right  of  parties  who  were  interested  in  the  lands  to 
be  assessed,  discharging  the  duties  of  Commissioners  under 
the  Act.  He  considered  that  the  duties  which  the  Com- 
missioners had  to  perform,  were  ot  a  judicial  character 
and  therefore,  they  had  no  authority  to  act,  as  it  was  con- 
trary to  the  first  principle  in  the  administration  of  justice, 
that  a  man  should  be  a  judge  in  his  own  cause. 

Rules  discharged. 

(a)  The  judgment  deUrere^  by  Mr.  Justice  Ritchie  hai  been  mislaid,  but 
the  principal  part  of  it  is  reported  in  the  case  of  The  Queen  v.  The  Commii' 
fionert  of  Germantovm  Lmk§  District^  1  Han.  p,  857.  —  Rbportxr. 
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PICKARD  against  THE  PRESIDENT  Ac.,  of  THE 
CENTRAL  BANK,   and   Anothbb. 
{Equity  Appeal). 

debted"to'"he  HTIHIS  was  an  appeal  by  the  defendants,  from  the  judg- 
piaintiff  and      I      ment  of  the  Master  of  the  Rolls. 

other  peraoiLB  ""*" 

for  lumber,  The  following  is  the  judgment  appealed  from,  in  which 
indebtedto  the  facts  of  the  case  are  fully  stated. 
dantB,  gave  In  this  case,  the  plaintiff  seeks  the  aid  of  the  Court,  to 
T^oiHSoT-  enforce  against  the  defendants,  the  President,  Directors, 
jiT^e^^«"and  Company  of  the  Central  Bank,  the  terms  of  an  agree- 
d$^an€e^  meut  set  forth  in  the  bill,  dated  the  9th  July,  1861,  aris- 
itT?afgiYento*°S  out  of  transactions  with  John  Mcintosh  the  other 

Sie^the**^'        The  statement  of  the  plaintiff  is  briefly  this;  —  that 
from  If.,  and  Mr.  McIntosh,  who  was  larsfely  concerned  in  the  lumber 

in  all  sums  ^ 

which  they  business,  became  indebted  to  the  plaintiff  P/cA:are2,  to  the 
unSer  a  ^r-  amount  of  £840  or  thereabout,  for  logs  and  lumber,  as  well 
ment^n'  ^  ^  divers  other  persons,  amongst  whom  the  Central 
Sem.%y^'^  Bank  was  a  very  large  creditor. 

this  agree- 
ment, the 

defendants  undertook  and  aj^reed  to  pay  {inter  alia)  by  three  instalmenta,  all  balances  dae 
by  M.  on  logs  and  timber  delivered  to  him  Hince  a  certain  day,—  the  amounts  to  be  fixed  bf 
orders  drawn  by  him.on  defendants;  the  defeudints  to  have  'power  to  is^iue  execution  forth- 
with, and  sell  all  the  real  and  personal  estate  of  Jt/.,  and  after  paying  all  expenses,  to  retain 
the  proceeds  till  thn  purposes  of  the  agreement  were  satisfiod,  and  it  any  surplus  remained, 
to  pay  the  same  to  M.  The  plaintiff  and  if.  having  settled  the  amount  due  plaintiff  for  lumber, 
M,  drew  an  order  on  the  defendHuU  for  the  amount,  and  they  paid  the  first  instalment  to  the 
plaintiff,  and  indorsed  it  on  the  order.  When  the  second  instalment  came  due,  the  defendaot^ 
refused  to  pay,  because  Af '8  property,  sold  under  the  judgment,  was  insufficient  to  pay  the 
aereral  amounts  mentianed  in  the  agreement.  Held,  1.  That  the  plaintiff  having  assented  to, 
and  acted  upon  the  agreement  between  the  defendants  and  JV.,  th^  relation  of  trustee  and 
cestui  que  trust  was  thereby  created.  2.  That  the  defendants  were  absolutely  bound  bf 
the  agreement,  to  pay  the  plaintiff  the  amount  stated  In  the  order,  irrespective  of  the  amount 
realized  under  the  execution  against  If. ;  and  3.  That  the  plaintiff  had  a  remedy  in  £quitj, 
for  a  specific  performance  of  the  tigreemcnt. 

By  the  Act  incorporatmg  the  Central  Banky  4  YTm.  IV  c,  4i,  §  30,  every  bond,  bank  bill,  or 
other  instrument,  by  which  the  Bank  may  be  liable  for  the  payment  of  money,  shall  declare 
in  such  form  as  the  Directors  shall  prescribe,  that  payment  shall  be  made  out  of  the  joint 
funds  of  the  corporation.  Q'«ar«,  whether  the  omission  of  such  declaration,  would  render 
a  contract  void.  But  Held,  that  after  part  performance  of  the  contract,  and  receiving  pro* 
perty  under  it,  the  Bank  could  not  set  up  this  objection,  in  answer  to  a  suit  for  specj^e 
peitonnanoe  of  it.  [Seo  the  next  case.] 

That 
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That  finding  his  circumstances  embarrassed,  he  proposed 
makiug  an  assignment  in  trust  for  the  benefit, of  bis  cre- 
ditors, of  which  the  Bank  was  aware.  That  the  Bank, 
thiTeupon,  in  order  to  get  the  control  and  management  of 
McIniosICs  property,  in  their  own  hands,  proposed  to  him  to 
give  them  a  bond  and  warrautof  attorney  to  confess  judgment 
on  certain  terms  and  conditions,  which,  after  considerable 
negotiations,  and  with  the  consent  of  the  plaintiff  and  other 
oi  his  creditors,  he  at  length  complied  with.  Thereupon, 
a  bond  and  warrant  was  executed  by  Mr.  Mcintosh^  and 
an  instrument  termed  a  defeasance^  under  seal,  indorsed 
on  the  warrant  of  attorney,  was  executed  by  both  Mr. 
Mcintosh  and  the  Bank ;  by  the  latter,  by  affixing  thereto 
their  corporate  seal  and  the  signature  of  their  President. 

Judgment  was  immediately  entered  up,  and  executions 
ibsued  to  the  Sheriffs  of  York,  Hi.  John  and  Sunbury^  and 
levied  in  the  two  former.  The  bond  on  which  the  judg- 
ment was  entered  up,  was  in  the  penalty  of  £15,000,  with 
a  condition  to  pay  to  the  Bank  a  like  sum  of  £15,000,  on 
demand.  The  agreement  indorsed  on  the  warrant  of 
attorney,  which  forms  the  foundation  of  the  present  suit, 
is  in  the  following  terms : 


1863. 

PiGKAKD 

againat 

Crntbal 

Bank. 


"Memorandum  :  Upon  the  foregoing  warrant  of  attorney, 
judgment  may  be  entered  up,  at  once,  and  execution 
i:$sucd,  for  the  within  mentioned  sum  of  fifteen  thousand 
pounds,  and  costs.  The  judgment  entered  up  is  given 
for  the  following  purposes.  To  secure  ail  sum  and  sums  of 
money,  due  or  to  grow  due  to  the  said  Central  Bank  with- 
in mentioned,  by  reason  of  any  transactions  between  them 
and  the  said  John  Mcintosh^  up  to  this  date.  Also,  to 
secure  the  said  Bank  in  all  such  sum  and  sums  of  money , 
as  they  may  advance  and  pay  out  under  the  agreement 
herei natter  mentioned.  WJiich  sum  and  sums  of  money 
the  said  Bank,  in  view  of  the  giving  of  this  judgment, 
hereby  agree  and  undertake  to  pay.  The  agreement  just 
mentioned  is  as  follows:  —  The  said  Bank  are  to  pay 
Messrs.  Gibbn^  Bright  smd  Co»^  Liverpool^  the  balance  due 
them  by  the  said  John  Mcintosh  as  per  their  account  ren- 

^  dered. 

Digitized  by  VjOOQIC 


474 


CASES  IN  HILARY  TERM 


1863. 

PICKARD 

againti 

Central 

Bank. 


dered,  less  the  net  amouDt  of  the  shipmeDts  made  or  beiog 
made  by  the  said  John  McLitosh  to  the  said  Gibbs^  Bmht 
and  Oo.y  the  said  Bank  are  also  to  pay  to  l^fessrs.' ^^«A- 
rall  and  Michel/  the  snm  of  ^100  currency,  to  George 
Mon^ow  the  sum  of  £175  cuiTency,  and  are  also  to 
pay  all  clerks,  servants,  surveyors,  and  employees  of 
the  said  John  Mcintosh,  all  such  sum  and  sums  as 
may  be  due  to  them  by  the  said  John  McLitoshy  up  to  this 
date.  The  said  Bank  are  also  to  pay  all  balances  due  on 
logs,  timber,  lumber  and  deals,  delivered  to  the  said  Jolin 
Mcintosh,  from  the  tirst  day  of  Mat/  last,  up  to  this  pre- 
sent date,  such  payments,  as  to  amount,  to  be  made  on  the 
order  of  the  said  John  Mcintosh^  his  executors  and  admin- 
istrators, but  the  aggregate  of  such  advances  not  to  exceed 
£(),000  currency,  the  payment  of  these  balances  on  logs, 
timber,  lumber  and  /deals,  to  be  made  by  payments  at 
one,  three,  and  six  months.  The  said  Bank  are  also  to 
relieve,  and  do  hereby  relieve  and  release,  all  indorsers 
(except  one,  Henry  ^,  Wetst)  of  the  said  John  Mclntmh, 
upon  any  notes  or  obligations  of  the  said  John  Mcln((yth, 
now  held  by  the  said  Bank.  The  Bank  to  have  full  power 
under  this  judgment,  and  any  executions  or  execution  they 
may  issue,  at  once  to  levy,  sell,  and  dispose  of  the  whole 
of  the  personal  and  real  estate  of  the  said  John  Mcintosh^ 
and  after  all  expenses  are  paid,  to  retain  the  proceeds, 
till  the  aforegoing  agreement,  and  the  purposes  of  this 
judgment  are  fully  carried  out,  and  satisfied,  and  if  any 
surplus,  the  same  to  pay  over  to  the  said  John  Mcintosh. 
Dated  this  9th  day  oiJaly,  1861." 

It  is  alleged,  that  prior  to  the  drawing  of  the  order 
afterwards  mentioned,  the  plaintiff,  and  the  other  creditors 
who  had  delivered  lumber  after  the  1st  May^  18*il,  and 
previous  to  the  date  of  the  agreement,  met,  and  made  a 
reduction  of  their  several  demands,  to  the  amount  of  tea 
per  cent,  so  as  to  bring  the  whole  within  the  £6,000,  and 
then  an  order  was  drawn  by  Mcintosh^  on  the  Bank,  ia 
favor  of  the  plaintiff,  for  the  amount  due  him,  beiag 
$3,030.40,  at  one,  three,  and  six  months,  of  which  the 
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first  iostalmeiit,  of  one  third,  was  duly  paid  on  present- 
ment, and  the  payment  endorsed  by  the  cashier,  on  the 
order,  but  on  the  application  for  the  second  instalment, 
payment  was  refused,  and  further  liablity  thereon  denied. 

The  facts  as  stated  in  the  bill,  are,  with  some  few 
exceptions,  admitted  by  the  Central  Bank^  who  have  put  ' 
in  their  answer,  under  their  corporate  seal.  But  they 
also  therein  set  forth,  in  their  defence,  certain  circum- 
stances attending  the  execution  of  the  contract,  to  which 
I  shall  presently  advert.  Against  the  defendant  John 
Mcintosh^  the  bill  has  been  ordered  to  be  taken  pro 
confesso. 

The  objections  urged  by  the  Bank,  on  the  hearing,  to 
the  plaintiff's  right  to  the  relief  he  seeks,  are  founded  Ist 
upon  the  terms  of  the  agreement.  2d.  To  the  right  of  the 
plaintiff  to  enforce  the  agreement,  on  several  grounds, 
and  3d.  On  certain  provisions  contained  in  the  Act  of 
Incorporation,  which  it  is  said  render  the  agreement  on 
the  part  of  the  Bank,  invalid.  First,  with  regard  to  the 
ai^reement  itself.  It  is  said,  that  looking  at  the  whole 
instrument,  it  does  not  import  that  the  Bank  are  to  pay 
the  balances  due  for  logs  and  lumber  the  plaintiff  delivered 
utter  the  Ist  3/ay,  at  all  events,  but  that  the  true  import 
of  the  agreement  is,  in  tke  iNst  place,  to  secure  ihe  Bank, 
to  the  whole  amount  of  the  transactions ;  and  any  pay- 
ments to  be  made  to  the  plaintiff,  are  to  be  contingent  on, 
and  in  proportion  to,  the  amount  of  the  proceeds  of  the 
property  levied  on,  remaining  in  their  hands,  after  the 
Bank's  demands  are  fully  discharged,  and  in  case  this  con- 
traction cannot  be  maintained,  then  2d.  That  all  are  to 
come  in  alike,  and  share  rateably ;  in  other  words  that  the 
Bank  arc  merely  trustees  for  the  equal  distribution  of  the 
property  among  the  several  creditors  named  in  the  agree- 
ment, whether  more  or  less,  and  to  Mr.  Mcintosh  ^  of  any 
residue  which  may  remain,  if  such  there  should  be.  I 
have  had,  on  a  former  occasion,  to  express  my  opinion  of 
the  terms  of  this  instrument,  and  having  again  heard  the 
subject  fully  discussed,  I  am  unable  to  find  any  ground 
for  either  of  the  constructions  contended  for. 

The 
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The  instruiueDt,  as  containing  au  absolute  undertaking 
on  the  part  of  the  Bank,  appears  t<»  me,  free  from  any 
ambiguity,  and  where  the  language  of  an  agreement  is  free 
from  doubt,  it  is  in  vain  to  seek  to  give  it  a  different 
meaning,  from  the  circumstance  that  it  binds  a  party  to  do 
more  than  is  consistent  with  the  object  which  he  seeks  to 
secure  for  himself.  Here  it  is  declared  that  the  jadgnient 
is  given  to  secure  the  Batik  for  the  transactions  which 
they  have  already  entered  into  with  Mcintosh^  and  also 
all  such  sums  as  they  may  advance  and  pay  out  under  the 
agreement  afterwards  mentioned,  which  sums  the  said 
Bank,  in  view  of  the  giving  of  such  judgment,  hereby  agree 
and  undertake  to  pay.  Among  these,  the  Bank  are  to  pay 
all  balances  due  on  logs,  &c.,  delivered  to  the  said  John 
Mcintosh,  from  the  first  day  of  Mai/  last,  such  payment* 
to  be  made  on  the  order  of  the  said  John  Mcintosh,  hut 
the  aggregate  of  such  advances  not  t«  exceed  £6,0.0. 
Here,  the  consideration  of  the  promise  is  not  the  greater 
or  less  amount  to  be  realized  under  the  execution,  but  the 
giving  ot  the  judgment  and  thereby  subjecting  the  whole 
of  the  property  of  Mcintosh  «f  every  description,  to  the 
control  of  the  defendants,  which  they  are  expressly  author^ 
ised,  at  once  to  seize,  and  sell  on  execution.  The  cir- 
cumstance of  limiting  their  liability  to  the  lumber 
creditors,  in  a  specified  sum,  removes  any  shadow  of 
doubt  that  no  such  further  and  most  important  limitation 
as  is  contended  for,  was  implied. 

But  it  is  contended,  that  supposing  the  true  construction  of 
the  agreement  in  the  terms  in  which  it  is  expressed,  be  such 
as  to  bind  the  Bank  unconditionally  to  the  payments  engaged 
for,  yet  that  their  contract  ought  to  be  set  aside  or  reformed, 
as  having  been  entered  into  by  mistake,  and  through  mis- 
representatiou  on  the  part  of  Mcintosh. 

It  is  nf'edless  to  consider  how  far  that  could  be  done  od 
a  hearing  on  bill  and  answer,  between  the  plain  tiff  and  the 
Bank,  Mcintosh  the  other  defendant  having  admitted  the 
truth  of  the  plaintiff's  allegations,  without  having  Mcintosh 
a  party  to  the  enquiry.  At  present,  he  is  not  presumed 
even  to  be  aware  ot  the  ansyver  of  the  Bank,  or  that  they 
seek  to  impugn  the  contract.  But 
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But  be  this  as  it  may,  I  see  no  ground,  on  the  shewing       1863. 
of  the  Bank  itself,  whose   answer   is  the  (uily  eviilenco 
l>efc)re  me,  either  to  invalidate  or  alter  the  contract.     It  is 
true  that  they  allege  in  the  twenty  second  paragiaph  of 
their  answer,  that  "they  always  understood  and  contcm- 
'*  plated  that  the  payment  of  the  orders  drawn  on  them  by 
*'  Mcln/Of^h   must  and  would  depend  on  the  assets  received 
*Miuder  the  judgment,  and  that  they  would  not  otherwise 
**bave  entered  into  the  agrecmoiit,"  hut  it'  they  have  mis- 
taken the  legal  effect  of  what  they  then  did,  it  is  adnjitted 
that  that   is  no   ground    for   eqnitahle    interference,    and 
thtfii  the  only  ground  would  })c  the  alleged  misnpresenta- 
tions  of  Mcintosh  J  on  which  they  contracted.    Th?>e  repre- 
sentations were  two-fold,  lirst  of  his  liahilitics  to  parties 
whom  he  wished  to  secure,  secondly  r.f  hi.^  assets.    Of  the 
first  there  is  no   complaint,  but  with  regard  to  the  assets 
it  is  said  that  they  were  repr<'sented  as  sufiicii'nt  to  pay 
the  Bank's  debt  and  what  the  Bank  became  liable  for  under 
the  agreement,  but  they  have  tur.ied  out  entirely  insuf- 
ticient  even  to  pay  the  prior  debts  due  to  the  Bank. 

The  letter  however  of  the  President  of  the  Bank, 
to  the  defendant  Mcintosh  set  forth  in  their  answer, 
shews  that  an  arrangement  of  the  nature  ()f  that  Avhich 
was  entered  into  was  most  strongly  urged  on  Mcintosh 
by  the  Bank.  Mcintosh^  it  appeared,  had  contemplated  a 
general  assignment  of  his  property  to  trustees,  after  hav- 
ing stated  bis  embarrassments  to  the  Bank,  and  obtained 
tVoin  them  a  further  advance.  There  had  been  some  discus- 
sion between  the  President  and  himself,  which  is  alluded  to 
in  the  letter,  but  does  not  otherwise  appear.  The  statement 
in  the  fourth  paragraph  of  the  answer  is,  that  Mr.  3IcIntofih 
proposed,  about  the  29th  June,  to  give  a  confession,  to  secure 
the  Bank  and  some  other  persons,  to  whom  be  was  indebted 
for  logs,  whose  names  and  the  amounts  due  were  not  then 
mentioned,  and  that  the  President  and  Cashier  then  informed 
him  that  he  must  submit  a  statement  oi  his  affairs,  and 
that  he  accordingly  sent  a  telegram  to  his  clerk  at  St. 
John  to  bring  up  his  bodks  and  papers,  to  enable  him  to 
make  such  statement.  It  is  not  stated  that  the  President 
4  accepted 
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'  to  investigate   the  real  state  of  affairs,  or  even  till  the 

agtunat      statement   was  submitted)  he  gave    instructions   to  the 
Central    Bank  solicitors,  to  prepare  the  papers  for  completing  thel 
confession  of  judgment.     The  decision   of  the  Bank  U 
accept  the  terms  offered,  would  appear  from  this   to  have 
been   even  then  formed,  and  on  the  strength  of  it,  thcj 
Bank    make   the  further  advance  of  $3,000.     Something 
further  I  say  than  is  stated  in  the    fourth  paragraph  of 
the  answer,  must  have  taken  place  between  the  President 
and  Mcintosh.     It  is  there  said   that  the  President  dis- 
covered that  Mcintosh^  after  the  advance,  was  secretly 
preparing  a  trust  assignmt^nt  in  violation  of  his  proposal ; 
and,  it  is  added  "  agreement "  (no  agreement  having,  so  far 
as  appears,  been  then  concluded).     And  on  this  the  Pres- 
ident wrote  the  letter  of  the  6th  Julf/y  set  forth  in  the 
answer.     In  that   letter  the  President  says,  '*  I  do  not 
"know  what  you  mean  by  saying  you  were  compelled  to 
**  act  because  we  refused  to  pay  your  bills  for  logs.     When 
**  did  wo  refuse  to  do  anything  you  reasonably  required? 
*«  It  is  true,  we  wished  to  know  what  balances  were  due 
*'  on  the   logs,  before   entering   into  any   arrangement.'* 
From  this  it  appears  that  the  payment  by  the  Bank  of 
balances  for  the  logs,  was  always  contemplated  by  Mch- 
tosh,  in  any  arrangement  with  the  Bank,  and  actually  stip- 
ulated for  in  the  first  proposition  referred  to,  and  tboiyb 
not  formally  agreed  to  at  first,  the  President,  so  far  fn^^n 
saying  that  it  was  rejected,  or  suggesting  any    qualihVJ 
assent,  or  that  they  understood  the  proposal  aa  makin? 
these  payments  contingent  on  what   the  property  mhM 
produce,  appears  aggrieved  at  the  assertion  that  the  Bank 
had  refused  to  pay  them.     This  is  of  importance,  as  shewing 
that  the  clause  of  the  agreement,  which  is  now  considered 
to  be  a  ground  for  holding  the  contract  invalid,  the  stipu- 
lation, namely,  that  the  lumber  debts  were  to  l)e  paid  sbst)- 
lutely,  was  all   but  assented  to  before  the  statement  of 
affairs  in  detail  was  submitted,  and  Mcintosh   is  indig- 
nantly reproached  far  going  from  the  terms  of  his  pro- 
posal.    The  President  adds,  *«  You  say  the  Bank  will  f*re 
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**  as  well  as  they  would  if  you  assigned  to  them.     If  so,      1863. 

**you  should  at  least  consult  us  on  that  point  before  act-    

*'  ing,  and  shew  us  your  reasons  for  thinking  so."  The 
result  of  this  was  the  agreement  on  which  the  judgment 
was  given.  The  defendants  deny  any  knowledge  of  the 
reduction  of  the  creditors'  claims  by  ten  per  cent.  But  so 
far  as  the  plaintiff  is  concerned,  we  have  the  f  ict  that  his 
demand  is  stated  in  round  numbers  by  Mcintosh^  in  the 
schedule,  at  $8,000,  while  the  order  actually  presented 
was  only  for  $3,030.40,  and  wo  have  also  the  admission, 
that  Mcintosh  informed  the  Cashier  that  the  sum  of  £6,000 
would  not  be  sufficient  to  pay  the  amounts  due  from  him 
for  logs,  and  that  the  claims  require  to  be  reduced. 

It  does  not  appear,  except  from  the  result  of  the  execu- 
tions, in  what  respect  there  was  deception  or  misrepre- 
sentation on  the  part  of  McIrUosh^  after  he  laid  a  state- 
ment of  debts  and  assets  before  the  bank ;  there  is  no  charge 
that  any  further  information  was  required  or  withheld,  nor 
that  the  several  portions  of  the  property  specitied  were 
not  correctly  stated :  all  that  we  learn  is  that  executions 
were  issued,  and  that  the  assets  proved  insufficient  even 
to  pay  the  first  debt  to  the  Bank,  but  how  far  this  may 
have  been  attributable  to  the  property  not  being  there,  or 
to  the  sacrifice  attending  a  large  sale  on  execution,  or  other 
causes,  we  know  not.  So  much  as  regards  the  case 
between  Mcintosh  and  the  Bank. 

But  with  regard  to  the  conduct  of  the  plaintifi*,  there  is  no 
pretence  of  imputation.  For  all  that  appears,  he  may 
have  been  as  ignorant  of  the  state  of  Mcintosh's  aitairs,  as 
the  Bank  could  be.  The  contract  then  was  deliberately 
entered  into,  and,  as  appears  to  me,  is  according  to  the 
minds  of  the  parties.  It  may  have  turned  out  unfor- 
tunately for  the  Bank,  though  to  what  precise  extent  we 
have  DO  means  of  knowing  at  present,  and  it  may  be  that 
Mcintosh  was  quite  right  in  believing  that  the  Bank  would 
have  £sffed  as  well  if  an  assignment  had  been  made  in  ^ 
trust,  aa  was  at  one  time  contemplated. 

This,  tnogs  me  to  the  next  question  to  be  considered ;  — 
sappoflilig  Ibe  coatract  to  stand  as  it  is,  and  the  coostruc- 

Digitized  by  VjOOQIC 


480 


CASES  IN  HILARY  TERM 


1863. 

PlCKARD 

against 

CENTRAL 

Bank. 


tion  to  be  that  which  I  have  put  upon  it,  is  it  one  which 
the  plaintiff  can  enforce?  The  rule  has  been  truly  stated 
by  the  learned  counsel  for  the  defendants,  that  generally 
speaking,  a  suit  of  this  nature  cannot  be  raiintained  by  a 
stranger  to  the  contract ;  and  it  is  contended  that  the  con- 
tract was  here  between  Mcintosh  and  the  Bank  alone,  thonifli 
a  benefit  was  secured  by  it  to  the  plaintiff  and  oth^r-*. 
The  authorities  it  is  said,  regarding  the  distinction  in  Equity 
and  at  common  law,  as  to  enforcing  the  rights  of  assigns*  <, 
refer  to  matters  of  trust,  and  if  the  effect  of  the  contract  i- 
that  the  Bank  are  trustees  for  the  benefit  of  all  concern i-l, 
then,  in  that  character  but  in  no  other,  it  is  admitted  lh(* 
plaintiff  would  have  a  locus  standi. 

We  are  to  consider  then  whether  the  position  of  tL;- 
plaintiff  is  that  of  a  mere  stranger  or  how  otherwise. 

The  bill  alleges  that  in  his  embarrassed  circumstanci^^, 
Mcintosh  proposed  to  the  plaintiff  and  several  of  his  cred- 
itors, the  making  an  assignment  in  trust  for  his  creditors. 
and  that  the  Central  Bank  were  aware  of  his  intention.. 
In  answer    to  an    interrogation    on   this  point,  the  Bank 
say  the  assignment  was  never  proposed  to  them,  but  tht  y 
admit  that  they  became  aware  of  it,  and  discovered  thnt  a 
deed  of  assignment  was  actually  in  preparation,  thou^r.i 
they   are    not    aware    of   the   contents.      They   do    n«t 
admit,    however,    that    the    giving    the    judgment    wi> 
by  the    assent    or   after  consulting    the  plaintiff   or    hi- 
other  creditors,  on   the   subject ;   on   the  contrary,  they 
aver  their    belief,    founded   on  Mcintosh's    informnti^^u. 
that  he  had  not  consulted  or  been  advised  by  any  person. 
This  statement,  however,  would  be  quite  consistent  witti 
his  having  made  known   to  his  creditors,  whom  he  wa^ 
endeavouring  to  secure,  all  that  had  passed  between  \\w 
Bank  and  himself  on  the  subject,  and  it  would  be  Tejy 
unlikely  that  he  should  have  concealed  it  from  them,  a^ 
their  debts  were  to  be  provided  for  by  orders  dr^wn  ou  the 
Banky  in  their  fav<>r,  and  although  the  defendants  reiter- 
ate their  statement  that,  so  far  as  they  are  informed  and 
believe,  the  agreement  was  made  without  any  coDcurrence 
of  tiie  plaintiff  or  of  any  other  creditor  (which  woald  l)e 
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of  the  subject.  It  appears  by  the  fourth  paragraph  of  the  Central 
answer,  that  on  the  remonstrance  of  the  President  with 
Mclnioshy  be  brought  in  a  statement  of  his  affairs  shewing 
not  only  his  assets,  but  as  has  been  already  said,  the  names 
of  his  creditors.  This  statement  is  given  in  a  schedule 
marked  B  which  the  defendants  pray  may  be  taken  as  part 
of  their  answer,  and  in  the  list  is  the  name  of  the  plaintiff*, 
as  well  as  those  of  Thomas  Temple  and  Alexander 
Col/er  (who  have  also  instituted  suits,  which  by  agree<- 
meut  are  to  depend  on  the  decision  in  this  case),  with  the 
respective  amounts  supposed  to  be  severally  due  them. 
WV  find  that,  by  another  schedule  marked  A,  the  debt 
<lue  to  the  Bank  is  stated  at  $31,467,  and  the  answer  states 
that  after  the  Bank's  receiving  the  statement  of  the  debts 
and  assets,  it  was  agreed  between  the  President  and  the 
said  John  Mcintosh,  that  he  should  give  them  a  warrant 
of  attorney  to  confess  judgment,  not  for  the  amount  due 
the  Bank,  which  was  under  £8,000,  but  for  £15,000,  the 
sam  named  in  the  condition  of  the  bond,  evidently  with  a 
view  of  covering  the  new  liabilities  to  be  contracted,  as 
well  as  their  own  debt.  Though  the  plaintiff  and  the  other 
creditors,  whose  debts  were  secured,  were  not  present  in 
person,  yet  it  is  obvious  that  Mcintosh  was  acting  in  their 
behalf  as  well  as  his  own,  and  his  authority  so  to  act  was 
virtually  assumed  and  recognized  by  the  President,  on  the 
part  of  the  Bank,  and  ratified  by  the  plaintiff*;  there  was 
in  fact  a  virtual  assignment  of  the  plaintiff's  debt  to  the 
Bank,  for  otherwise,  upon  what  principle  was  the  debt  to 
the  plaintiff  blended  with  their  own,  and  incorporated  in  the 
bond  and  subsequent  judgment  to  the  Bank,  and  execution 
isaued  and  levied  ?  The  plaintiff  adopted  and  acted  on  the 
arrangement  also,  when  in  conformity  with  the  terms  of 
the  agreement  indorsed  on  the  warrant  of  attorney,  he 
received  from  Mcintosh  the  order  upon  the  Bank,  and  pre- 
sented it  for  payment,  and  received  at  the  hands  of  the 
Cashier,  the  first  instalment.     The  plaintiff  having  done 
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this,  had  he  proceeded  aorainst  Mcintosh  to  recover  his 
original  debt,  might  have  been  equitably  restrained  from 
prosecuting  the  suit,  on  the  ground  that  by  this  arrange- 
ment, his  debt  had  become,  with  his  own  assent,  merged  in 
the  judgment  to  the  Central  Bank,  and  that  his  remedy^ 
whether  legal  or  equitable,  must  now  depend  on  the  agree- 
ment and  what  had  taken  place  under  it. 

These  considerations  take  the  case  out  of  the  rule  which 
prohibits  strangers  to  a  contract  from  suing,  by  makiii^: 
the  plaintiff  virtually,  thouo^h  not  formally,  a  party  to  the 
agreement.  The  case  of  Hook  v.  Kinnear  and  Philips  {*i) 
is  analagous  to  this.  There  the  two  defendants  were 
tenants  in  common  of  certain  lands,  the  defendant  Kinnear 
had  taken  a  lease  from  Sir  John  Philips  of  his  undivided 
moiety,  at  a  certain  rent,  but  the  rent  being  in  arrear, 
the  defendant  Kinnear  entered  into  an  agreement  with 
Sir  John  Philips^  by  which  he  bound  himself  to  execute 
to  the  plaintiff  such  lease  of  the  premises  as  Sir  Jfihn 
Philips  and  the  plaintiff  should  agree  upon,  and  that  all 
the  rent  should  be  paid  to  Sir  John^  until  the  arrears  that 
were  due  to  him  from  Kinnear  should  be  discharged,  but 
the  plaintiff  was  no  party  to  the  articles ;  accordingly  Sir 
John  Philips  agreed  with  the  plaintiff  that  he  should  have 
the  premises  for  £30  a  year,  and  executed  a  lease  of  his 
part,  for  £15  a  year,  but  the  defendant  Kinnear  refusing 
to  execute  any  lease  of  his  part,  the  plaintiff  brought  this 
bill  for  a  specific  execution  of  the  agreement. 

Mr.  Wilbrahain  objected  for  the  defendant  that  this 
Court  never  decrees  a  specific  execution  of  an  agreement, 
but  at  the  instance  of  the  party  with  whom  the  contract  is 
made,  consequently  that  this  bill  ought  to  have  beeo 
brought  by  Sir  John  Philips^  not  by  the  plaintiff. 

The  Lord  Chancellor  said,  *'  I  think  the  plaintiff  is  the 
**  proper  person  to  bring  this  bill,  because  I  must  take  it 
•'  that  Sir  John  Philips  contracted,  7iot  only  on  behalf  of 
**  himself  J  but  of  the  plaintiff ^  for  the  agreement  is  that  he 
^\  should  join  him  in  making  a  lease  to  the  plaintiff,  and  it 
^*  is  certain  that  if  one  person  enters  into  an  agreement  with 

(a)  8  Sftant  417. 

**  another. 
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"another,  for  the  benefit  of  a  third  person,  such  third  1863. 
**  {)er8on  may  come  into  a  Court  of  Equity  and  compel  a  — — 
*' specific  performance,  and  there  are  many  instances 
**  where  stewards  have  made  agreements,  and  yet  the 
'*  masters,  for  whose  benefit  they  were  made,  have  come 
'•into  this  Court,  and  have  obtained  decrees.  Indeed, 
*•  if  Sir  John  PhiVps  had  made  an  unreasonable  agree- 
*•  ment  with  the  plaintiff,  that  would  have  been  a  proper 
''defence,  but  he  has  not,  therefore  I  must  decree  that 
'•  the  defendant  execute  a  lease  of  his  moiety  to  the  plaia- 
**tiff,  upon  the  like  terms  as  the  lease  executed  by  Sir 
**  Jfihn  PhiVps  to  the  plaintiff,  of  his  moiety." 

The  present  case  is  much  stronger  than  that,  from  the 
two  circumstances  of  the  incorporation  of  the  plaintiff's 
<It'ht  by  the  Bank,  in  their  judgment,  and  the  presentment, 
\v  the  plaintiff,  of  the  order  in  his  favor,  and  its  recogni- 
viou  by  the  partial  payment  by  the  Cashier.  I  think, 
therefore,  that  if  no  other  objection  exists,  the  plaintiff  is 
entitled  to  maintain  bis  suit. 

Another  objection  however  remains,  which  impeaches 
the  validity  of  the  agreement  enti^red  into  by  the  Bank,  as 
Contravening  the  law  of  its  incorporation.  By  the  Act 
of  Assembly  4  William  IV,  c.  44,  §  20,  it  is  enacted, 
that  *' every  bond,  bank  bill  or  bank  note,  or  ^' other 
''nisbmment,  by  the  terms  or  effect  of  which,  the 
'*  .Slid  Corporation  may  be  charged  or  held  liable  for  the 
"IKiyment  of  money,  shall  specially  declare,  in  such  form 
•*  its  the  Board  of  Directors  shall  prescribe,  that  payment 
**  shall  be  made  out  of  the  joint  funds  of  the  Corporation." 
The  agreement,  for  which  the  plaintiff  proceeds,  is  an 
instrument  on  which  the  Corporation  is  sought  to  be  made 
liable,  and  it  contains  no  such  clause  as  the  Act  provides. 
This  objection  is  not  raised  on  demurrer  to  the  bill,  or 
specially  set  up  by  way  of  defence  in  the  answer,  which 
merely  admits  the  execution  of  the  contract  on  the  part  of 
the  Bank,  in  the  manner  alleged  by  the  plaintiff,  without 
denying  its  validity  on  this  ground.  One  or  other  of  these 
courses  is  the  usual  mode  in  which  objections  of  this  sort 
are  taken,  where  a  plea  is  not  necessary.     Supposing  it 
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1863.      competent  nevertheless  to  the  defendant  to  take  it  at  the 
hearing,  a  point  which  it  is  unnecessary  to  consider,  as  the 

affainst  plaintiff  has  not  disputed  it,  a  question  of  great  irapor- 
Cmntbal  tance  is  presented,  and  one  which,  so  far  as  I  know,  has 
not  been  decided  in  any  Court  in  this  Province.  If  the 
language  of  the  Act  is  to  be  taken  to  prohibit,  or  render 
null,  all  contracts  or  instruments  whereby  the  Bank  may 
be  made  liable  for  the  payment  of  money,  not  containing 
this  restrictive  clause,  it  must  affect  a  great  many  transac- 
tions of  this  and  similar  institutions. 

The  Acts  of  incorporation  of  the  Bank  of  J^eto  Bruns- 
wick, of  the  Charlotte  County  and  other  Banks  contain  the 
the  same  provisions,  and  if  the  objection  be  valid,  it  is  not 
easy  to  see  how  these  institutions  could  be  made  liable  for 
any  bill  of  exchange  drawn  by  them,  thou<;h  having  the 
signature  of  their  President  and  Cashier  duly  affixed 
with  the  authority  of  the  Directors.  It  is  obvious  that 
dealings  with  the  Banks  will  be  seriously  affected  if  they 
can  repudiate  the  acts  of  their  officers  on  this  grouad. 
The  cases  collected  in  Angell  (&  Ame^  on  Corporations 
shew  a  considerable  diversity  of  opinion  with  regard  to 
enactments  regulating  the  mode  of  contracting  by  Corpor- 
ations. In  some  cases  they  have  been  construed  as  direc- 
tions merely ;  in  others  as  being  essential  to  the  validity 
of  their  Acts.  In  Hambro  v.  The  Official  Manager  of  the 
Hull  and  London  Fire  Insurance  Company^  cited  at  the 
hearing  from  ^H.&N.  789,  it  was  contended  by  the  counsel 
for  the  plaintiffs  that  a  clause  of  this  nature,  which  the  deed  of 
settlement  required  to  be  inserted  in  the  policies  of  the 
Company,  was  non-essential,  but  that  the  deed  was  in  this 
respect  directory  only.  The  77th  Article  provided  **  That 
«<  there  should  be  inserted  in  every  policy,  a  clause  that 
**  the  capital  and  funds  of  the  Company,  for  the  time  beiug 
*^  undisposed  of,  should  alone  be  answerable  for  bqj 
*  *  claims  undersuch policy ,  and  negativing  any  unconditioDal 
« *  liability ."  The  judgment  delivered  bj'  Bramwell  B.  leases 
the  question  somewhat  in  doubt.  After  stating  the  77tli 
Article,  he  says,  **  There  is  no  such  qualification  in  this 
**  policy :  neither  the  Directors,  therefore,  nor  any  one  else, 
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••  on  behalf  of  the  Company,  as  these  policies  purported    

•'  to  create.  According  to  certain  opinions,  this  would  against 
**  decide  the  case.  But  the  plaintiffs  denied  the  validity  CrorraAL 
''  or  application  of  these  opinions,  and  contended  if  what 
**  was  done  was  in  conformity  with  the  usual  practice  of 
''  such  Companies  or  copartnerships  as  the  defendants,  and 
*'  within  the  ordinary  authority  of  such  Directors  and 
**  agents  as  had  purported  to  act  here  for  the  defendants, 
**thjt  they  were  bound.  Assuming  the  law  to  be  as  the 
**  pi  ii.  tiffs  contend,  we  think  the  case  fails  upon  the 
"  facts."  And  he  tlien  refers  to  the  fiict  that  the  policy 
WMS  professedly  that  of  a  different  Company,  and  was 
headed  ^^  Hull  and  London  Marine  Insurance  Company," 
and  not  •'  The  Hull  and  London  Fire  Insurance  Company," 
and  on  that  ground,  the  judvjment  was  for  the  defendants. 
Tbia  case  does  not,  therefore,  decide  the  question  now 
raised,  and  it  might  be  necessary  to  investigate  the  point 
farther,  were  this  a  case  at  common  law.  But  it  appears 
to  me  unnecessary  in  the  present  case.  It  is  laid 
down  in  Angell  tfe  Aines  on  Corporations  (section  219), 
as  a  general  proposition,  *'  If  persons  assuming  to  act 
*'as  agents  of  a  Corporation,  but  without  legal  authority, 
'^  make  a  contract,  and  the  Corporation  receive  the  benefit 
''of  it,  and  use  the  property  acquired  under  it,  such  acts 
**  will  ratify  the  contract,  and  render  the  Corporation  liable 
'*  thereon."  This  is  a  doctrine  both  of  common  law  and 
Equity.  But  besides  this,  there  are  various  agreements 
which  are  invalid  in  their  inception,  and  on  which  no  action 
would  lie  at  common  law,  which  are  yet  enforced 
io  a  Court  of  Equity,  in  case  of  part  performance. 
Thas,  parol  agreements  for  the  sale  of  lands  are  void  by 
the  Statute  of  Frauds,  yet  they  are  enforced  in  Equity,  if 
there  has  been  a  part  performance.  This  is  not  through 
any  express  exception  in  the  Statute,  but  on  the  principles 
on  which  the  Court  proceeds ;  because  if  the  agreement 
has  been  part  performed,  and  a  benefit  derived  under  it  by 
the  defendant,  it  is  inequitable  he  should  set  up  the  objec- 
tion.      <' The  ground  "says  Lord  Redesddle  in  OHerliky 
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1868.     V.  Hedges  (a),  **on  which  a  Court  of  Equity  goes  iir 

^  ••  cases  of  part  performance,  is  that  sort  of  fraud  which  is 

offaimt     **  cognizable  in  Equity  only."    This  is  the  rule  in  regard 

Ckntral    to  the  contracts  of  individuals,  and  there  is  no  reason  oa 

which   corporations   should  not   be  subject  to   the  same 

principles. 

Looking,  therefore,  to  the  state  of  the  case  between  the 
parties  to  this  arrangemeut ;  consid(M-iug  that  the  Bank 
have  taken  the  benefit  which  it  secured  to  them,  viz.  the 
judgment  and  execution,  and  that  they  have  themselves 
acted  upon  the  engagements,  by  the  partial  payment  of 
the  order  drawn  on  them  ;  I  think  there  is  both  a  ratifica- 
tion, and  also  a  part  performance,  on  which  the  Court  will 
act ;  and  the  plaintiff  is  entitled  to  a  decree  that  the  defen- 
dants, the  President,  Directors  and  Company,  pay  hira 
the  last  two  instalments  of  the  order  accordins:  to  their 
undertaking. 

The  plaintiff  is  also  entitled  to  costs. 

The  grounds  of  appeal  were  as  fallows  :  — 

1.  That  under  the  agreement  contained  in  the  de/eazance 
to  the  warrant  of  attorney,  the  Bank  is  entitled  in  the 
first  place  to  retain  out  of  the  proceeds  of  the  sale  of  the 
property  under  the  judgment,  the  amount  of  the  debt  due 
to  the  Bank  from  Mcintosh^  at  the  time  the  judgment  was 
signed. 

2.  That  by  the  terms  of  the  defenzance,  the  Bank  was  a 
trustee  for  the  distribution  of  the  proceeds  of  the  property 
sold  under  the  judgment,  and  as  such,  was  only  account- 
able to  the  plaintiff  for  his  rateable  proportion  of  the 
proceeds. 

3.  That  the  agreement  was  entered  into  by  mistake  on 
the  part  of  the  Bank,  and  by  fraud  and  misrepresentation 
on  the  part  of  Mcintosh^  and  ought  therefore  to  be  set 
aside  or  reformed  ;  and  that  the  plaintiff  claiming  through 
Mcintosh  must  be  subject  to  all  the  equities  existing 
between  him  and  the  Bank. 

4.  That  if  any  binding  contract  was  entered  into  by  the 

f 

(a)  1  Seh,  ^  L,  180. 
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Bank,  the  plaintiff  being  no  party  to  such  contract,  cannot 
enforce  it. 

5.  That  if  the  plaintiff  can  enforce  thia  contract,  his 
remedy-  is  by  action  at  law,  and  a  Court  of  Equity  has  no 
jurisdiction. 

6.  That  the  agreement  contained  in  the  de/eazance 
is  void  under  the  Act  of  Incorporation  of  the  Bank,  4 
William  /F",  c.  44,  §  20,  or  if  not  absolutely  roid,  that 

the  joint  stock  of  the  Bank  is  not  bound  by  it,  and  it  can 
only  operate  as  an  agreement  binding  the  Bank  to  account 
for  and  distribute  the  proceeds  of  the  property  received 
under  the  judgment. 

7.  That  if  the  agreement  is  void,  it  could  not  be  ratified 
by  the  Bank. 

8.  That  if  the  agreement  could  be  ratified,  it  should  be 
by  an  instrument  under  the  corporate  seal,  and  in  the 
terms  of  the  Charter,  and  not  merely  by  the  acts  of  the 
officers  of  the  Bank. 

The  appeal  was  argued  in  Michaelmas  term  last,  by 
Allen  on  the  part  of  the  appelants,  and  by  8.  R.  Tho^nson 
for  the  plaintiff. 

Cur,  adv.  vult. 
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Ritchie,  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  appeal  from  the  judgment  of  his  Honor  the 
Master  of  the  Rolls,  on  the  hearing  on  bill  and  answer; 
and  eight  grounds  of  appeal  were  stated. 

The  terms  of  the  memorandum  on  the  warrant  of  attor- 
ney, which  memorandum  is  under  the  corporate  seal  of  the 
Bank,  are,  wo  think,  too  plain  and  clear  to  admit  of 
any  doubt  as  to  the  intention  of  the  parties.  The  let- 
ter and  spirit  of  tlie  agreement,  and  the  acts  of  the 
Bank  under  it,  are  all  wholly  opposed  to  the  construction 
contended  f(»r,  —  that  the  Bank  were  only  to  take  the  judg- 
ment, and  after  paying  themselves  out  of  the  proceeds, 
account  for,  and  distribute  the  balance  among  the  other 
parties  mentioned  in  the  agreement.  It  authorizes  judg- 
ment to  be  immediately  entered  up,  and  execution  issued 
for  J?lft,000,  and  cost^,  and- then  states  that  '<The  judg- 

•*  ment 
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*•  ment  is  given  for  the  following  purposes,  viz.  to  secure 
«*  all  sum  and  sums  of  money  due  or  to  grow  due  to  the 
''  Bank,  by  reason  of  any  transactions  between  them  and 
«*  the  said  Mcintosh  up  to  date ;  also,  to  secure  the  said 
^'  Bank,  in  all  such  sum  and  sums  of  money  as  they  may 
**  advance  and  pay  out  under  the  agreement  hereinafter 
'*  mentioned,  which  sum  and  sums  of  money,  the  said  Bauk, 
*'  in  view  of  the  giving  of  this  judgment,  hereby  agree  and 
*«  undertake  to  pay."  The  agreement  is  as  follows ;  '*  The 
*•  said  Bank  are  to  pay  Messrs  GibbSj  Bright^  &  Co.^ 
^^  Lively ool^  the  balance  due  them  by  the  said  McLUoahy 
**  as  per  their  account  rendered,  less  the  net  amount  of  the 
**  shipments  made,  or  being  made  by  Mcintosh  to  them. 
"The  Bank  are  also  to  pay  to  Messrs.  Myshrall  and 
*'^  Richey  the  sum  of  £100  cttrreuc}-,  to  George  Morrow 
'« the  sum  of  £175  currency,  and  are  also  to  pay  ail  clerks, 
'•servants,  and  employees  of  the  said  Mcintosh  all  and 
*'  such  sum  and  sums  as  may  be  due  to  them  by  the  said 
'*  Mcintosh  up  to  this  date.  The  Bank  are  also  to  pay  all 
**  balances  due  on  timber,  lumber  and  deals  delivered  to 
**  the  said  Mcintosh  from  the  first  day  of  May  last  up  to 
**the  present  date,  such  payments,  as  to  amount,  to  be 
*'  made  on  the  order  of  the  said  Mcintosh^  his  executors 
**  and  administrators,  but  the  aggregate  of  such  advances 
<*  not  to  exceed  £6,000  currency,  the  payment  of  these 
'<  balances  on  logs,  timber,  lumber  and  deals  to  be  made 
*'  by  payments  at  one,  three  and  six  months."  Provibion 
is  then  made  for  relieving  all  Mcintosh's  indorsers, 
except  one,  upon  any  notes  or  obligations  of  Mcintosh 
held  by  the  Bank.  **  Full  power"  is  then  given  the  Bank 
to  ''  at  once  levy,  sell  and  dispose  of  the  whole  of  the 
^'  real  and  personal  estate  of  Mcintosh^  and  after  all  ex- 
'<  penses  are  paid,  to  retain  the  proceeds  till  the  aforegoing 
«« agreement,  and  the  purposes  of  the  judgment  are  fully 
<«  carried  out  and  satisfied;  and  if  any  surplus,  the  same 
**  to  pay  over  to  Mcintosh.^* 

The  consideration  on  which  the  judgment  was  given, 
and  the  conditions  on  which  it  was  accepted,  could  hardly 
be  more  clearly  expressed.   In  simple  language,  the  Bank, 
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in  consideration  of  the  firivinsr  of  this  judgment,  agree, 
absolutely  without  condition  or  qualification,  to  make  the 
payments  to  the  parties  named,  and  in  the  manner  speci- 
fied ;  and  for  the  dcf)t  due  to  the  Bank  by  Mcintosh^ 
and  for  the  sums  they  so  undertake  to  pay,  they  accept 
the  security  of  the  judtrment.  Having  thus  bound  them- 
s(»lves,  they  act  on  the  agreement,  —  cause  judgment  to  be 
entered  up,  and  executions  issued  and  levied.  The  agree- 
ment is  communicated  to,  and  acquiesced  in  by  the  parties 
tor  whose  i>enefit  it  was  made,  and  so  far  as  Mf/shrall  <& 
Richey  and  Morrow  are  concerned,  is  fulfilled  by  payment 
of  the  amounts  stipulat(Ml.  The  parlies  to  whom  balances 
are  due  for  logs,  of  whom  the  phiintiff  is  one,  not  only 
acquiesce  in  it,  l)ut  also  act  on  it,  first,  by  reducing  their 
respective  claims  so  .as  to  bring  the  whole  within  the  sum 
of  £fi,000  limited  in  the  agreement;  and  secondly,  by 
reeeiving  from  Jfcliit^ah  orders  on  the  Bank  as  required 
by  the  agreement,  payable  at  the  times  therein  stipulated  r 
thereby  materially  altering  their  position  with  Mcintosh^. 
and  his  liability  to  them.  All  this  is  communicated  to  the 
Bank,  and  they  adopt  the  act  of  Mcintosh  in  drawing  the 
orders,  and  recognize  the  rights  of  the  plaintiff,  and  their 
liability  to  him  under  the  agreement,  by  paying  the  first 
instalment  of  the  order  on  the  day  it  fell  due.  Now,  what, 
in  Equity,  does  this  amount  to,  but  that  by  the  agreement, 
a  trust  was  created  for  the  benefit  of  certain  third  parties, 
which  they  affirm,  and  which  affirmance  the  Bank  recog- 
nize and  act  on,  by  partially  executing  the  trust.  Can  it 
he  doubted  that  the  relation  of  trustee  and  cestui  que  trust 
was  thereby  fully  est.Mblished,  nothing  remaining  to  be  done 
to  fix  the  trust?  Then  it  follows  as  a  necessary  consequence 
that  its  full  execution  may  be  enforced  in  this  Court,  by 
the  cestiti  qui  trud  in  his  own  favor.  The  case  might  have 
been  different  had  the  Bank,  by  writing  on  the  order 
accepted  it,  because  then  there  would  have  been  a  distinct 
legal  liability  established  with  a  clear  legal  remedy.  But 
the  Bank  say  that  at  the  time  of  paying  the  first  instal- 
meat,  they  refused  to  accept  the  order,  for  the  remaining 
instalments,  and  so  left  the  plaintiff  no  remedy  except  in 
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1863.  this  Court,  where  all  matters  between  trustees  and  cestuis 
"~~  que  trust  are  properly  cognizable.  And  how  can  they  now 
^  against  set  lip  an  inconsistent  equity  arising  out  of  any  real  or 
^SHiS^  supposed  misrepresentation,  with  which  the  plaintiff  was 
in  no  way  connected  ?  In  the  note  to  Lester  v.  Foxci^ofi 
(a)  it  is  said,  **  A  party  who  has  permitted  another  to. 
•*  perform  acts  on  tlie  faith  of  an  agreement,  shall  not 
"  insist  that  the  agreement  is  bad,  and  that  he  is  entitled 
'<  to  treat  those  acts  as  if  it  had  never  existed.  That  is 
''  the  principle  :  but  the  acts  must  be  referrible  to  the  cod- 
**  tract:"  citing  Morphett  v.  Jones  {b);  Attorney-' General 
V.  Day  (c) ;  Walker  v.  Walker  (d);  Buckmc^ster  v.  Ear- 
rep  (e);  Whitehead  v.  Brockhurst  {/);  Hawkins  v. 
Holmes  (g) ;  Wills  v.  Stradling  (Ji) ;  MeyneU  v.  SuriteB 
(i);  and  there  can  be  no  doubt  that  Courts  of  Equity  have 
allowed  acts  unequivocally  referrible  to  the  agreement, 
and  amounting  to  part  performance,  to  exclude  the  oper- 
ation of  the  Statute  ef  Frauds ;  and  the  ground  on  which 
this  is  allowed,  is  fraud. 

In  this  case,  we  are  at  a  loss  to  see  the  slightest  Equity 
in  favor  of  the  defendants :  the  arrangement  was  not 
pressed  on  them  by  Mcintosh  ^  or  any  of  the  parties 
interested,  but  it  was  eagerly  sought  for  by  the  fiank, 
with  the  avowed  intention  of  preventing  Mcintosh  trom 
making  an  assignment  of  his  property  for  the  benefit  of 
his  creditors,  not  only  contemplated  by  him,  but  in  the 
course  of  actual  preparation.  If  the  Bank  has  not  made 
as  good  a  bargain  as  they  anticipated,  they  certainly  can- 
not blame  the  plaintiff  or  those  standing  in  his  position; 
and  weak  indeed  would  be  the  power  of  the  law,  if  they 
could*  escape  from  the  effects  of  a  solemn  agreement  tius 
entered  into,  and  so  deprive  innocent  persons  of  a  just 
claim  under  an  agreement,  to  which  it  may  fairly  be  said 
they  (the  Bank)  induced  them  to  become  parties  and 
dealt  with  them  as  such ;  and  who  to  meet  their  views, 
abandoned  a  portion  of  their  claim,  and  changed  their  posi- 
tion in  relation  to  the  debtor. 

(a)  1  nh.  d  Tud.  L.  C.  631    {b)  1  Sloans.  181.    (c)  1  Ves,  Ml. 
id)  2  Atk,  100.  («)  7  Ves,  M6.         ( /;  1  Bro.  C.  CA16. 

{gy  1  F.  Wm$.  770.  (k)  8  Ves.  878.  (I)  %8m.S  Qtf.  101. 

But 
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Bat  it  was  contended  under  the  seTentb  ground  of  appeal      1863. 

that  this  transaction  was  not  in  the  ordinary  course  of  bank-    

ing  business,  and  therefore  .could  not  be  entered  into  by  against 
the  Bank,  but  if  it  could,  it  could  not  be  enforced  out  of  Centrai. 
the  joint  funds  of  the  Bank,  as  it  was  not  specially  declared 
that  the  payment  should  be  made  out  of  the  joint  funds  of 
th  Corporation.  No  defence  of  this  kind  is  set  up  by  the 
answer;  but  if  it  had  been,  we  think  it  ought  not  to  pre- 
vail. The  peculiar  business  of  the  Bank  is  to  make  advances 
of  money,  with  a  view  to  a  pro6tab]e  return,  and  we  can- 
not see  any  reason  why  such  an  advance  may  not  be  as 
legitimately  made  by  the  Bank,  to  secure  repayment  of  a 
large  investment  already  made,  as  to  secure  the  return 
of  a  present  investment  with  ordinary  rate  of  interest. 
The  right  in  either  case  is  not  dependent  on  the  unsuccessful 
result  of  the  transaction.  Securing  the  debts  of  the  Bank 
is  certainly  an  ordinary  and  most  important  duty  of  a 
banking  establishment.  This  agreement  was  clearly  entered 
into  with  that  view,  and  was  what,  in  substance,  the  agree- 
ment sought  to  accomplish.  To  hold  that  a  Bank  could  not 
enter  into  such  an  agreement,  and  so  obtain  security  for 
a  doubtful  or  perhaps  otherwise  desperate  debt,  would  be 
to  hamper  them  in  a  manner  wholly  inconsistent  with  the 
purposes  for  which  the  corporation  was  created,  and  with 
the  well  known  every  day  operations  of  business.  Had 
projwr  enquiries  been  made,  and  the  amount  of  property 
to  be  covered  by  the  judgment  accurately  ascei-taincd,  and 
had  the  same  turned  out  sufficient  to  meet  all  the  claims 
8i)ecitied,  who  can  doubt  that  the  agreement  would  have 
been  highly  beneficial  to  the  Bank?  On  the  other  hand, 
if  it  was  hastily  adopted,  on  loose  information,  au(l  the 
pniperty  wholly  inadequate,  it  may  have  been  an  operation 
imprudent  in  the  extreme,  as  much  so  as  allowing  Mchitoah 
to  get  so  deeply  into  their  dei)t  without,  apparently,  any 
sufficient  security,  very  probably  was ;  but  how  can  that 
make  either  the  one  transaction  or  the  other  illegal,  or  open 
to  be  repudiated  by  the  Bank?  There  can  be  no  doubt 
that  a  corporation  is  fully  capable  of  binding  itself^by  any 
contract,  except  where  the  statute  by  which  it  is  created 
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or  regulated,  expressly,  or  by  necessary  implicatioD,  pro- 
hibits such  contract  between  the  parties.  HcoUish  X. 
Eaaiem  Railway  Company  v.  Steward  (a).  As  to  the 
objection  that  the  agreement  does  not  specify  that  the 
payment  shall  be  made  out  of  the  joint  funds :  the  words 
of  the  Act,  4  TD/i.,  IF,  c.  44,  §  20,  are  that  the  instrument 
'*  shall  specially  declare,  in  such  form  as  the  Board  of  Direc- 
**  tors  shall  prescribe,  th:  t  the  payment  shall  be  made  out  of 
"  the  joint  funds  of  the  Corporation  : "  and  it  does  not  appear 
that  the  Directors  ever  did  so  prescribe  any  form  ;  but  on 
the  contrary,  it  must  be  presumed  they  did  not.  But  after 
obtaining  property  under  it,  we  think  it  quite  t«*o  late  for 
them  now,  in  a  Court  of  Equity,  to  set  up  such  a  defence, 
in  answer  to  a  bill  calling  upon  them  to  fulfil  a  partially 
executed  agreement,  upon  the  promise  to  perform  which, 
they  obtained  the  judgment  and  proceeds  thereof. 

It  was  also  urged  that  a  ratification,  ho  far  as  the 
plaintiff  was  concerned,  under  the  seal  of  the  Bank,  was 
necessary,  but  the  liability  of  the  Bank  rests  on  an  agree- 
ment under  the  corporate  seal  —  this  binds  them.  The 
acquiescence  and  acts  of  the  plaintiff,  and,  if  necessary, 
the  acts  of  the  Bank,  which  by  the  Revised  Statutes,  page 
304,  shall  be  valid  though  not  authenticated  by  their  seal, 
establishes  the  agreement  between  the  plaintiff  and  the 
Bank,  and  it  is  difficult  to  understand  to  what  the  seal 
could  be  attached  that  would  more  effectually  sanction  the 
equitable  claim  now  sought  to  be  enforced. 

Ap[>eal  dismissed  with  costs. 


(a)  3  Macq.  H,  L.  Cat,  3S2. 
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BERTON    against   THE    PRKSIDKXT    &c.,    of    TIIK 

cp:ntiial  bank. 

THI8  was  an  action  ugtiiiidt  the  Jufemlantd  as  accfptors  -An  incorpo- 
of  an  iiiluud  bill  of  exchaiigi;,  drawn  upon  tlimn   by  Corapa^^hw 
John  Mcintosh  in  favor  of  the  plaintifld,  f..r  $2,225,  payable  Hwipt'blil? 
in  three  equal   instalments,  at  one,  three,  and  six  months.  ^Ja'Si'^^fa^y 
The  first  count  of  the  dechiration  was  in   the  oriliiiaryl"i';f^^{,^„*«j 

form  upon  a  bill  of  excban<;o,  averring  accept  iind  and  "",''"''■'*»* • 
.        n.,  ,      ""  01  and  such  ao- 

nonpaymeut.  J  ne  second  count  set  out  the  spei-ial  cir- '*P*""'=«  "^e^ 
cumstances  under  which  the  draft  was  given,  —  it  b.;iii<r  a  "he  cori5)rete 
part  of  the  arrangement  entered  into  between  the  dt-fen- A  wii  of  ex- 
dants  and  Mcintosh  in  July,  1«61,  when  he  gave  them  thedmSfnn'IS'D. 
bond  and  warrant  of  attorney  to  w.nfess  judgni.nt.  the Pn'&JqulS 
faots  of  which  are  fully  set  out  in  the  c:i8e  of  I^ickcnd  v.^^^^*^ 
The  Central  Bank,  ante  p.  472.  instalment 

At  the  trial  liefore  Parker,  J.,  at  the  York  Sittin"s  in"'«''°Wer*' 
January,  18G2,  the  plaintiffs  gave  m  evidence  the  b.,nd  f'l^'ff/thS 
•ad  warrant  of  attorney  fron.  Mcintosh,  with  the  defeazance  u.e  fl™ttt 
thereon,  and  an  oxemplitication  of  the  judgment  signed  SdThe  "*" 
thereon  by  the  Bank  on  the  10th  July,  18(51,  for  £l.-,,(M)5  mZ%b 
11«.     They  also  proved  that  Mcintosh  was  iiidel)te(l  t..  [!','i,fr^^g*°f. 
them  for  lumber,  and  gave  them   the  draft   in  question  ^li'"!^""™'* 
under  the  arrangement  with  the  Bank;  and  evidence  was ^^""'"Augus?!* 
given  of  the  declarations  of  the  President  of  the  Bank  toi^l^pw^n^ 
one  of  the  plaiutifls(  before   they  got   the  draft,  that  it  «:«!&»- 
would  he  all  right,  and  would  b«  paid.     When  the  first ''tu;5^,i, 
instalment  came  due,  the  plaintiffs  enclosed  the  draft  to  the  Actorm  ?/ 
Cashier  of  the  Bank  for  payment,  and  it  was  returned  t,V?hT^^r 
to  them  on  the  I2tb  August,  in  a  letter  from  the  C.i^iiier,  "^ /'""i*"" 
with  the  following  indorsement  ii»  his  handwi  itiu./  •  '«  l'.,h[  cii^rei'  tbtt 
"on  the  within,  $741.6G.      12th  Auy,u,t,  m^."     ThebMi'?or 

Other  instru- 
nieut  by  which 
I  ho  corpora- 
ls J4k^*/^'  ****  payment  of  money,  shall  dodruc  in  such  form  i»  th,.  nim,."'"*  ^^''J  ^ 

V«^  whether  this  ^jction  apphee  to  any  iu«trument8  except  thowi^ued  by  the  Bank. 
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1863.     letter  in  which  the  draft  was  returned  to  the  plaintiffs  was 

'    as  follows : 
^J|^7  "  Central  Bank  of  New  Bruwneick, 

CSMTRAL  '<  I2th  ^tf^U«/,  1861. 

^«*  Messrs.  Berion  Brothers ^ 

<«I  enclose  draft  on  Mr.  Otlberty  $741.66,  amount  of 
**  John  Mcintosh's  draft  due  to  day.  I  also  return  the 
**  draft  with  the  amount  of  the  payment  indorsed. 

**5.  W.  BABBITT.  Cashier." 

When  the  next  instalment  came  due  m  October^  the  plain- 
tiffs presented  the  draft  for  pay  ment,  and  were  informed 
that  the  Bank  had  no  funds :  and  it  was  not  paid. 

The  learned  Judge  directed  a  verdict  for  the  plaintiffs, 
subject  to  a  motion  for  a  nonsuit  on  the  several  grounds 
stated  below. 

Allen,  in  Hilary  term  last,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit  cm  the  following 

^  grounds : 

1.  That  the  defendants  had  no  authority  to  ac<5ept  bills 

of  exchange. 

2.  If  they  had  power  \a\  accept,  they  had  not  done  so  in 
this  case,  because  they  could  only  contract  under  their 
common  seal ;  and  also,  because  they  could  only  be  liable 
on  contracts  made  in  ccmformity  with  their  Act  of  incor- 
poration, 4  Wm.  4.  c,  44,  §  20. 

3.  That  if  the  Cashier  of  the  Bank  had  power  to  accept 
bills,  the  indorsement  made  by  him  on  the  draft  was  not 
an  acceptance. 

4.  That  there  was  no  privity  of  contract  between  the 
parties,  to  entitle  the  plaintiffs  to  recover  on  the  special 
count.  And  for  a  new  trial,  cm  the  ground  that  the  decla- 
rations of  the  President  and  Cashier  of  the  Bunk  were  im- 
properly received  in  evidence. 

J.  A.  Street,  Q.  C,  shewed  cause  in  Michaelmas  term 
last.  There  is  nothing  to  prevent  a  lianking  corporation 
from  accepting  bills  of  exchange  ;  it  is  one  of  the  objects  of 
their  incorporation.  No  express  authority  is  necessary  to 
confer  such  a  right ;  it  is  one  of  the  implied  purposes  of 
their  charter.     AngeU  A  Am.  Corp.  §  271 ;  Brougkton  v. 

MandMtJtr 
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Manchester  Watervoorka  Oo,  (a) ;  Marray  v.  EcLst  India 
Co.  (b);  MoU  V.  Hicks  {c).  The  acceptance  of  the  draft, 
i)eing  in  the  regular  course  of  business^  did  not  require  to 
be  under  seal.  Church  t.  2 he  Imperial  Gas  Co.  {d). 
The  acts  of  a  Corporation  are  valid,  though  not  authenti- 
cated by  their  seal.  1  Revined  Slalules,  c.  119,  §  5. 
[Parker,  J.  The  acceptance  was  giren  in  pursuance  of  a 
contmct  which  was  under  the  seal  of  the  Bank.]  There 
h  nothing  in  the  20th  section  of  the  Act  of  incorporation 
to  relieve  the  defendants  from  liability.  There  are  no 
negative  words :  it  is  only  directory,  and  for  the  benefit  of 
the  Bank ;  and  they  cannot  take  advantage  of  their  own 
omissions,  if  they  have  neglected  to  do  what  the  Act 
directed.  Angell  d  Am.  Corp.  §  254;  Bank  of  the  Nor-- 
thern  Liberties  v.  (Bresson  (e) .  The  case  of  Uambro  v. 
Ilall  d?  London  Insurance  Co.  (/),  does  not  support  the 
defendants'  contention  on  this  point. 

Assuming  that  the  Bank  had  power  to  accept  the  draft, 
then  there  was  a  sufficient  acceptance.  Any  words  clearly 
indicating  the  intention  to  accept,  are  sufficient.  Story  on 
BiUSf  §  242.  A  direction  to  a  third  person  to  pay  the  bill, 
amounts  to  acceptance.  Dufaurr.  Oxenden.  (g).  Any 
words  not  putting  a  direct  negative  upon  the  request  to  pay, 
nte prima  fadCy  a  complete  acceptance .  W  hat  better  accept- 
ance could  there  be,  than  the  payment  of  the  first  instal- 
ment of  the  draft?  The  Cashier  must  be  presumed  to 
have  authority  to  accept  drafts  drawn  on  the  Bank  in  the 
coarse  of  their  business.  AngeU&Am.  Corp.  §§  292,  297, 
300.  [RrrcHiE,  J.  The  Act  of  Assembly  declaring  that 
the  oontract  of  the  agent  of  a  Corporation,  within  the  scopo 
•f  his  authority,  shall  be  binding,  is  a  stronger' authority 
than  that.]  The  objection  that  there  is  no  privity  of  con- 
tract, appears  on  the  face  of  the  declaration,  and  therefore 
the  defendants  should  have  demurred.  [Parker,  J.  They 
say  you  did  not  prove  the  contract  you  alleged.]  The 
declarations  of  the  President  and  Cashier  were  properly 
admitted.   The  Bank  carries  on  business  through  its  officers, 

{ii)ZB.^Aid.\.    (6)  5  ir.  ^  ^M.  904.    (e)  1  Cotont,  513.    (<f )  6  it  ^  JT.  S48. 

(«) la s. 4r B. ap8.     (/)  8ir.*iv.78e.     {g)iM.^Bob.w. 

and 
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jiimI  1'txu  only  spi'Jik  hv  t'lcMii,  t\\\i\  th<*ir  cUh* I amtions  with 
r<'trniic(^  to  in;itt<'rs  within  Ihr  scMpc*.  of  thi-ir  Jinthority, 
sfiml  on  the  sjiiiu*  I'oniinn  ms  1Ii«»sc  of  tlie  ngont  of  an 
imliviiliiMl.      AnjcU  &  Am.  §  H(»5). 

Allea^  onh-a.      Tiii*  Hoik  \\'>\<  no  p^uviT  to  :ircept  hills 
of*  i'Xi  iMoirn  fi»r  the  pnrpMse  of  payinu  the  delits  of  Ihinl 
jXM'ciMHs    uihI   t«»  hMid  lis  IT  ••lit   ill  thut  way;  and  no  ;u*t  nf 
th«*  Diiertors  icndinir  t«i  «!fit(»  nn  mI)'!.*- itiij'i  to  t!)al  rffiM-t, 
wiirh(»  oper.iuvc.     Anyell   di    Am     Orp.   §    2i»9.     The 
jinthiH-ity    irivrn    by    the    t haiin*.     *•  to    deal    in    hilU  of 
*  e.Kith.ifiir  •/'  me  1115*   to  Imi\ ml  sell   f«>r  tlie  piirpospj^  of 
<:ain.     Anqell  <&  Am.  C  ^rp.  §2l>4.     \VlnTe  \\\v  art  is  such 
as  the  Corpora* ion  liy  its  verv  etmstitntion  is  appointed  to 
d(»,  or  Hiieh  hs  is  neressarily  ioeident  t«i  its  hnsines^,  there 
the  anth<Mity  is  implie  I  :   htit  n«>t  otherwise.      Diggh  v. 
Lotd')ii  and  lilavkttall  Rail  waff  O  >.  (tt);  An^/ell  d  Am, 
Corp.  §  2M,     It  was  not  iieces^arv,  a:^  a  means  to  enahle 
the   Bank  to  aittain   the  ohjret   for  which   it  was  created, 
that  it  shou  d  e'ter  into  ontrat't^  of  this  kind.     That  is 
the  test  to  try  what   kiiul   f»f  eont»aets  a  linnk   can  make. 
The  powers  of  a  Corporation  to  eoiitraet,  are   limited  and 
dffined  by  their  eiiarter.  aii<l  they  <  auiiot  *ro  beymid   it. 
They  are  onlv   bound   by  eohtra<'ts  m  idi»  within   the  seop;^ 
of  th.  ir  atithority .     E  nttM  v.  JVicftolh  (6  i ;  Smith  v.  Ihdl 
GlaHH  Go.  (c);  Hnnbro  v.  ILdJ  tfc  Loudon  ni^ttn^ance  Co. 
(d).     Persons  dea/unr  with  them  kii«»\v  that  they  aiv  art- 
iiig  und<*r    the  namti  n  of  an   Act  of  incorporation,  and 
then-tore  they  are  bonnd  to  take  m»tiee  of  the  i»xteiit  «»f 
their  powers.     Atw^tod  v.   Mami/K/s  (f);    Al^xaader  v. 
Mc/ijinzte  (  f).     The  c  niraet  in  this  case  is  void,  hec?uHe 
it  is  not  m  ide  accordinjr  to  the  dir<  ciions  of  the  2<>th  see- 
tion  of  the  Act  of  ineorporalion.      It  is  no  answi-r  to  this, 
to  aay  that  the    Uank    cannot    take    ndvantas^e    of    th<'ir 
own  neglect:    the  same  answer  mi«rht  have  been  made   in 
the  ease  of  Hamhrn   v.  Hull   &.L*nid"n   Insurance  Co, 
Where   au    act    creates   an    authority,   its  provisions  are 
imperative,  and  not  merely  directory.     If  the  Cashier  of 


(a)  OJSbccA.  45i». 
(d)  zmSsN.  7S9. 


(b)  0  H.  Lordn.  C\  419. 
(«)  1  B.^  C.  ITS, 


(CI  U  C  B.9M. 
{/)  6  C.  B.  786. 
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the  Bank  had  ;iiith(»rifv  to  accept  the  drnlt,  his  iiulorse- 
racut  tho  payiiUMit  of  the  (ir.st  inst'ihiimt,  is  no  evidfi.co 
01  i  tontion  to  ain  pt  i\tv  tlit^  halanco.  As  rcirards  tho 
other  two  instahncnts,  thv.vv  is  no  a«.*t  of  the  dcf«*nd  nt 
aniouiitinir  to  an  acceptaniM*.  TIk*  dci'larations  »>f  the  Fr4*si- 
(lentand  Cashier shonld  not  liavi*  Ium-u  received.  The  limk 
canoidy  he  l)()iind  by  itv^  eonlratts  under  sral,  or  hy  reso.n- 
tions  and  orders  entered  in  its  iniimfes. 

Cnr,  adv    vnH, 

Paukeu,  M.  U.,n()\v  delivercil  tlu*  )ndi:in<*nt  of  iheC')nrt. 
Tiie  rule  in  this  case;  was  ohtnin  -l  oii  several  "ironniis. 

1.  Tho  ino.st  iniih>rtaiit  in  a  pnl)di',  point  ot  view,  is  that 
tiie  defendants,  the  rn'>i  lent  i>iieet.)rs  jhkI  C 'ni[)any  of 
the  Central  1>  ink,  conid  not  ai'ee[)t  a  hill. 

2.  It  is  contended  that  d  tiity  liMVii  Wv  j)()\ver  t'>aet'«-pt 
bill;j,  they  have  nut  done  so  in  the  present  i.ist.iih  e,  hcv'anse 
they  could  only  contract  nntler  the.  eorporali*  seal,  and  Ihere- 
fjre  the  act  of  the  Cashier  would  he  inoperativ**  as  an 
iu'ceptance  :  and  for  the  turih  r  re  iscni,  that  the  (.'orporaliou 
w.juld  only  h.i  liilile  on  eoMti'a<'ts  ni  ule  i.i  conf>rinity  wiiii 
the  2Uth  8ecti<Mi  (jf  the  Aet  ol  ine  nporation,  4  \\  lUiam 
4,  c.  4i. 

o*  liecu'ifoe  —  sui)i>osi:;;Lr  tlu!  Cislder  hail  ilie  power  to 
accept  in  the  ordinary  way  —  the  terms  of  the  iialoi\seinent 
lelied  on,  arc  not  in  [xiint  (»f  laet  an  aeceptan^ie. 

4.  That  on  the  spi.'ci.d  counts  there  is  no  privity  of 
cuii  tract. 

0.  That  the  evidence  o\'  the  conversations  with,  and 
deelaratioUTi  of,  the  olHeers  of  the  iiaidv.  were  inadnns.dhle. 

\^\i\\  regard  to  tho  fn*st  point,  —  the  coinp  •tence  of  the 
r>niik  to  acc.pt  lulls,  —  there  e<ni,  weap[)rehetKl,  1).»  notjues- 
tiou  that  the  very  nature  of  a  Bankini;  Cor[)oration  inpues 
th:it  the  iustitutiou  siiall  have  povver  to  do  all  the  n.n:es- 
i^ary  and  eustomaiy  acts  that  pertain  to  the  transact i  m  of 
it*  ordinary  business,  and  are  incident  theret:^,  for  the 
«ilVctuul  carry inir  out  the  purpj^ses  of  its  crealioo*  It  is 
liid  down  in  Arif/ell  ct  Ame>-  on  C  >rporations,  c.  8,  §  12, 
"  In  deciding  whether  a  Corporation  tan  make  a  jjirticular 

**  contract 
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**  contract,  we  are  to  consider,  in  the  first  place,  whether 
**  its  charier,  or  some  statute  binding  upon  it,  forbids  or 
*^  permits  it  to  make  such  a  contract ;  and  if  the  charter  and 
**  valid  statutory  law  are  silent  <ipon  the  subject,  :n  the 
**  second  place,  whether  a  power  to  make  such  a  contract 
*'may  not  be  implied  on  the  part  of  the  Corporation.  a9 
**  directly  or  incidentally  necessary  to  enable  it  to  fulfil 
<*  the  purpose  of  its  Existence."  ....**  In  geueml  an 
**  express  authority  is  not  indi^pensable  to  confer  upon  a 
'*  Corporation  a  right  to  borrow  money,  to  deal  on  credit, 
**or  become  drawer,  indorser  or  acct'ptor  of  a  bill  of 
*<  exchange,  or  te  become  a  party  to  any  other  negotiable 
**  paper.  It  is  sufficient  if  it  be  implied  as  the  usual  and 
**  proper  means  to  accomplish  the  purposes  of  the  Charter."' 
BrcugkUm  v.  The  Mandie^ier  Water  Workn  Co.  {a) 
was  an  action  against  the  Company  as  acceptors  of  a 
bill  of  exchange,  and  it  was  decided  the  defendants  were 
not  liable  because  they  were  not  a  Company  for  trading 
purposes,  and  the  acceptance  conflicted  with  the  positive 
prohibition  of  the  statutes  for  securing  the  monoply  of  the 
Bank  of  England.  But  it  was  admitted  by  the  oounsel 
for  the  defendants,  that  there  were  Corporations  with  powen 
to  be  parties  to  bills  of  exchange,  and  these  Corporations 
may  no  doubt  accept  bills  by  an  agent,  and  that  they  may 
no  doubt  be  sued  in  assumpsit  as  acceptors  of  these  bills  of 
exchange :  and  Be^  J.  says :  *«  When  a  Company  like  the 
*^  Bank  of  England ^  or  the  Easi  India  Co.f  are  incorpo- 
**  rated  for  the  purposes  of  trade,  it  seems  to  result  from 
*'  the  very  being  so  incorporated,  that  they  should  have  the 
'<  power  to  accept  bills,  or  issue  promissory  notes.* 
Edie  V.  The  East  India  Co,  (6) ,  is  a  case  where  the  action 
was  on  two  bills  accepted  by  the  Company,  and  no  ques- 
tion was  raised  as  to  its  competency  to  accept.  In  the 
recent  case  of  The  Scottish  N,  E.  Railway  Co.  v.  Steward 
(^),  it  was  laid  down  **  There  can  be  no  doubt  that  a 
**  Corporation  is  fully  capable  of  binding  itself  by  any  con- 
^*  tract*  except  where  the  statute  by  which  it  is  created  or 
'*  regulated,  expressly,  or  by  necessary  implication  ,pn>- 

WZB.^A.l  (6)  2  Burr.  1SS8.  {e)  B  Maeq.  B.  L.  C.  tSL 
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'*  hibits  such  contract  between  the  parties."  There  can  be  no      1863. 

doubt,  therefore,  that  a  Corporation  like  the  Central  Bank,    

established  for  hanking  purposes,  can  properly  accept  bills,     ag&intt 
and  if,  as  the  cases  show,  it  may  be  made  liable  in  assump-    Cxmtral 
Bit,  it  must  follow  that  the  corporate  seal  is  not  wanting 
to  the  validity  of  the  act     But  the  acceptance  of  the  pre- 
sent  bill   does  not  depend   upon  general  reasonin*^  to 
support  it;  for  it  was  expressly  sanctioned,  and  indeed 
stipulated  by  the  Bank  in  the  defeasance  under  their  cor* 
porate  seal,  that  such  bill  should  be  drawq ;  and  the  bill  is 
thus  not  an  independent  contract,  but  the  mere  carrying 
out  of  a  prerions  contract  under  seal  —  the  terms  of  the 
defeasance  providing  the  payments  to  persons  to  whom 
Mcintosh  was  indebted  for  lumber  &c.,  delivered  after 
the  Ist  May^  for  which  this  bill  was  drawn,  were  to  be 
made  as  to  amount,  on  the  order  of  Mclnlosh.    To  whom 
then,  should  the  order  for  the  payment  be  directed,  but  to 
the  officer  to  whom  the  charge  of  the  cash  is  entrusted, 
and  who  is  the  constituted  agent  of  the  Corporation  to 
superintend  the  receipts  and  payments,  and  to  whom  all 
cheques  and  orders  for  money  are  ordinarily  addressed? 

The  next  questiou  is,  —  was  there  an  acceptance  on  the 
part  of  the  Bank  of  this  bill,  so  far  as  relates  to  the  second 
and  third  instalments?  The  bill  was  drawn  for  $2,225, 
payable  in  three  equal  instalments  at  one,  three  and  six 
months.  When  the  first  instalment  became  due,  the  bill 
was  transmitted  by  the  plaintiffs  to  the  Cashier  for  pay- 
ment, and  that  instalment  was  duly  paid,  and  no  intima- 
tion was  given  that  the  remaining  instalments  would  not 
be  paid  when  due.  But  besides  this,  an  indorsement  was 
made  by  the  Cashier  in  the  following  terms,  **  Paid  on  the 
**  within  $741.66.  12th  August,  1861  :*"  and  the  bill  was 
returned  with  a  draft  on  Mr.  Oilbert^  enclosed  in  a  letter 
as  follows : 

«*  Central  Bank  of  New  Brunswick , 

<«  12th  August,  1861p 
**  Messrs.  Berton  Brothers, 

**l  enclose  draft  on  Sir.  Oilbert,  for  $741.66,  amount 
**  of  JMw  Mcintosh's  draft,  due  to-day.     I  also  return  the 

"draft 
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1863.      t*  j],..jff  ^^.jij^  ij^g  amouut  of  the  pjiyment  indorsed."    And 
Bertox     ^'^''^'  '^  ^^  contended  by  the  plaintiff,  amounts  to  an  accept- 
against     anro  of  tho  hill  for  the  remaining  instalment*.     The  case 
^bIxk!^     is  CMM-taiidy  rather  new  in  its  features.    The  bill  not  being 
suc-h  as  would  require  a  previous  presentment  for  accept- 
ance, inul    the  presentment   being    made  when   the   tir*t 
instaln^ont    bi'camn  due,  to  receive  the  pa\'ment  of  tlmt 
instalment ;    the  question  arises  out  of  the  terms  of  the 
indorsenier.t,  —  the  Itiw  providing  that  no  acceptance  shall 
be  sntlJii'Mit  to  charge  any  person,  except  it  be  in  writing 
on  the  1)111.      r,nt  there  is  no  particular  form  of  acccpt:iuce 
neccss;,rv.     1'he  draw<»e's  name,  or  the  word  **  accepted," 
*' [)reseiito(1,"  '*  seen/' the  day  of  the  month,  or  a  direc- 
tion to  a  tliird  party  to  pay  it,  have  been  coa-^idered  sulKci- 
ent.    Acceptance,  Mr.  67/ <!7^// says,  may  be  defined  to  he  the 
act  I)v  will. 'it  the  drawee  evinces  his  consent  and  intention 
to  co!n[)!y  uitli,  and  to  be  bound  by  the  request  coataiiH-d 
in  a  ))ill   of  exchnnire  directed  to  him.      Ohiltfj  on  Bil  s» 
^Ir),  cidi';^'  Chfrl'('\,  C<iclc  {(i),    Daidvcrs  must  be  taken  to 
know  t!i(.'  law.     Tf  they  desired  to  avoid  liability  for  the 
bill  in'  Miy  part  thereof,  nothing  would  have  been  ea-5i(?r 
thin  •  o  (b'dare  so  iji  unanil)iguous  terms,  or  what  would  have 
been  (Np:iva:'iit  to  expre-^s  rejeetion  in  the  case  of  an  inland 
bill,  to  ah-tiin  from  making  any  indorsement  whatever. 
But  n-illjcr  of  the.^e  co'ir-^es  diil    the   Bink  pnrsno,  lait 
mad(^  a:i  iiKlorsem«Mit,  tiio  tirms  of  which  are,  we  think,  a 
snilici'sit    ace<;'i)tance.      By    the    bill,  the    d. 'fondants  are 
reqne.-ted  lo  i)ay,  not  three  distinct  sums,  but  one  sum  of 
$2,2L^'>,  i:i  a  i)articul.ir  way,  that  is  by  three  equal  ia-tal- 
mciits  at  >tai.Hl    tini's.     The  payment  of  a  propiirtion.il 
instahuent  U  an  assent  to  the  terms  of  the  draft  so  far  n* 
by  the  nature  of  the  bill   was  re(piisite  at  thv».  time,  an  1 
that  assent  is  recorde:!  by  the  indorsement.     There  U  not 
only  no  notice  that  this  payment  was  to  be  in  fidl  of  wh.it 
th(»  drawees  held  themselves  answerable  for,  or  that  the 
holder  must  look  to  the  drawer  for  the  remainder;  hut 
ue  tiiink  it  is  implied  in  tiie  terms  of  tho  in  lor»eaicnt 


(a)  4  East^  73. 
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"  Paid  on  the  within," —  (hat  tho  nMnjiinder  will  he  pnid  in      1863. 

due  course;  jind  that  this  Minonntnl  to  iu\  jujceptnnce  by     

,      ,  ^      1      4.  Berton 

the  defen(hnit8.  ^^^^.^^^^ 

The  pliiintiffs  th(Mi  aro  entitl^'d  to  recover  apiinst  the  Ckntral 
Bank  as  acceptors,  provided  tlH»v  arc  n(»t  dcharrcd  hv  the 
20th  s<»cti()U  of  th(i  Act  of  incori.^or.ilioii.  Uy  that  section 
it  is  provided  that  '*  Every  ooikI,  hmk  bill,  (»r  l^aidt  note, 
"or  other  instrnnient,  by  the  t(»rnis  or  eflcct  at  which 
'-the  said  C*>rporation  may  ])c  ciiMri;c<l  or  held  liable  for 
**the  payment  of  money,  sI)m1I  specially  declare,  i.n  such 
*'f;>rm  as  the  Ijoanl  of  Dii-eclMrs  ^Inll  prescribe,  that  i)ay- 
**  nient  sl\all  be  niide  out  of  llie  joint  f.in-ls  of  the  said 
**  C*or])oration  :"  and  il  is  c  ).iti'n'led  thit  tliis  bill,  beinir 
an  instrument  on  wln'eh  Hie  i>iu';  i-  s  >nu:ht  to  bo  made 
liahle,  the  accoplanc(»  l-*  liv.ilid  'ov  f  )rr  *.  of  t!ii-i  section. 
It  may  widl  be  d«)ubt  -d  wliellier  t!ii^  s'N.li  )n  is  to  be  con- 
strued in  an  unlimit  mI  s^mix",  or,  ivh(»tlier  tlie  words  *'  other 
*' iii<trnment '*  are  not  to  be  <'o!il:ned  to  sijcb  instruments 
a!5  an;  i-isned  by  tlie  l>ank,  and  o(  which  tliey  alone  Jire  to 
procribt?  t'le  fn'm, — as  in  llie  c.i<e  of  bmk  bills  and 
I)aMk  notes;  \)  it  b.»  l!i!s  a-j  il  ini/,  tli'  -•er'i>n  does  ii(,t 
declare  that  tlu*  o  i.i-slon  <»f  t';es  »  woi'ds  ^'cdl  make  the 
instrument  voi-i.  TrovL-^i-ins  of  tlii-;  >ort  are  held  to  be 
directory  only.  Thus,  wliere  a  c!ru't.-r  pre^irribes  what 
fcpecie^j  of  security  sliall  !)■'  taken  I>y  its  oflicers,  or  aifents, 
as  a  bond  with  two  >nreties,  antl  a  differcmt  s|)ecie8  of 
security  is  taken,  as  a  bond  with  one  surety,  or  more  ; 
iu  this  pirticular,  it  is  laid  down  in  A/rjelf  d;  Ames  on 
Corporations  2IU,  *'  the  well  settled  doctrine  is,  that  char- 
*' ters  or  acts  of  incorporation  are  merely  directory,  nnh*ss 
*Mhey  expressly  avoid  all  sojnritv  tikj  i,  ot')  'r  tliin  that 
**  prescril)e  1/'  If  s.i  -h  bo  ta'  ci>.?  in  r'l^ird  to  an  obliiri- 
tioii  between  tluMns.dves  and  tlieir  a'4'*nts  and  officers,  and 
they  would  be  entitled  to  recover  on  su  h  instruments 
notwithstandmp:  tin  ir  disre:;'ard  of  the  provisions  of  the 
charter,  there  would  seem  to  be  a  stronirer  reason  th:it 
tlie  action  of  a  slraniier  agdnst  tlu;  Corporation  should 
not  he  defeated  by  the  nonobservance  by  the  latter  of 
feuch  a  provision,  and  nn)re  particularly  where  there  is  no 
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eyidenoe  of  the  Directors,  since  the  Corporation  came  into 
being,  haying  eyer  done  what  was  necessary  to  be  done 
on  their  part  to  carry  out  this  provision ;  yiz.  by  **  pre- 
**  scribing  the  form,"  to  be  observed .  They  may  bare 
been  guilty  of  a  breach  of  duty;  but  this  will  not  render 
the  contract  inoperatiye.  In  Sir  Wm.  Drury^s  case,  cited 
in  Jieatofage^s  case  (a),  it  was  held  that  where  the  Act  23 
Henry  6,  c.  9,  respecting  bail  bonds,  required  the  bond 
to  be  taken  with  reasonable  surety  **  of  sufficient  persons'* 
(in  the  plural),  a  bond  with  one  surety  only  was  good, 
although  the  statute  declared  that  **  If  any  Sheriff  take 
**  any  obligation  in  other  form,  it  shall  be  void,**  and  the 
reason  giyen  is  <<  For  those  words  of  the  Act  as  to  this 
*^  point,  are  more  for  counsel  or  direction  of  the  Sheriff, 
<«  than  for  precept  or  constraint  to  him,  and  that  for  the 
safety  of  the  Sheriff."  A  case  in  some  respects  similar  to 
the  present,  was  cited  by  Mr.  Alien  from  3  ff.  dk  HT.  789. 
The  point  was  taken,  tiiat  the  policy  was  yoid,  as  not  con- 
taining a  provision  which  the  deed  of  settlement  required 
to  be  inserted,  making  the  loss  payable  out  of  the  com* 
mon  funds,  and  not  otherwise :  but  it  did  not  appear  in 
that  case  that  any  form  there  remained  to  be  prescribed, 
and  the  point  raised  was  not  decided,  the  case  being  dis- 
posed of  on  another  ground.  In  the  absence  therefore,  of 
any  authority  on  the  subject,  we  do  net  feel  called  upon 
to  make  a  precedent  which  would,  contrary  to  the  clear 
justice  of  the  case,  release  the  Bank  from  its  liability,  on  a 
purely  technical  ground ;  and  we  should  hold  the  provision 
of  the  20th  section  of  the  Act  directory  only.  Such  being 
our  view  of  the  question  of  acceptance,  viz.  that  the  Bank 
had  the  power  to  accept,  and  did  in  fact  accept  this  bill, 
it  becomes  unnecessary  to  consider  the  special  counts 
which  have  been  introduced  by  way  of  precaution,  in  case 
the  plaintiff  should  be  unable  to  recover  on  the  bill  itself; 
and  the  evidence  of  the  declarations  of  the  President  and 
Cashier,  which  were  only  for  the  purpose  of  establishing 


(a)  10  Co.  100. 
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those  ooants,  is  equally  imnuiterial.  (a)  1863. 

For  these  reasons  we  think  the  rule  should   be  dis- 


charged, agakut 

Rule  discharged.       <^«™^ 

(a)Ai  to  »  CoriMxratlcm  Miw  bonnd  tqrtberepretentatioiis  of  tto  ageati,— 
tee,  New  Brunswick  h  Canada  EaUwtuf  Co,  ▼.  Conybear€j9  H,  L,  C.  711; 
UtMif$tam^D€Q.M.^9.Wl\NieM$eQU,»L.J.,ai.fm. 


END  OF  HILARY  TERM. 
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ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

EASTER  TERM, 

IK  THE  TWENTY-SIXTH  YEAR  OF  THE  REIGN  OP  VICTORIA. 


McCULLEY  against  WARD.  2\stApra. 

A    SSUMPSIT  for  ime  and  occupation  of  a  lot  of  land ;  To  maintoin 
j\    lri<'d    before    Wdmolj  J.,  at   the  Ji'orthumberlanduae  Md  oect^ 
circuit  in  Spff-mber  last.  Si^W^»^Se 

The  land  had  formerly  belonged  to  one  Anyus  Sinclair,  hoidinrby^* 

who  in  1H50  conveyed  to  Alexander  Fraser^  under  whom  {^fJ^j^J^^J^r?'' 

the   phiintlff  chiimed,   by   deed    dated    in   Mardty  ISSfi.^J^'^o^e, 

Sinclair  continued  in  possesnion  till    his  death  in   1855  defendant 

to  >k  possess* 
f^hortly  after  which,  and  ^hilc  his  widow  still  resided  onionofiand, 

the  land,  the  defendant,  who  w  s  Sinclair's  son  in  law,  whs  noevi- 

moved  on,  and  had  continued  in  occupatitm  ever  since.  c^Q^ract^anS 

It  (lid  not  appear  that  the  defendant  had  ever  made  »4uy  ^akl^any*  ^ 

contract  with  the  plaintiff  for  the  occupation,  <*r  «^'know-JJ^J^^'Jg^™J2l 

lc(l*red  his  title  ;  on  the  contrary,  in  June,  18H1,  he  refused  5^'  and  , 
^  '  '^  ...    denied  hia 

to  tike  a  lease  of  the  property  fmni  the  i)laintiff,  and  repudi-  title  to  the 

^    1    •  .       ...      .        ..II..  •  .      .      I  .  .^.         ,  land,  clainiiog 

atiid   bis  title  to  the  land,  claimin*^  tiile  ni  himself  and  liiie  in  him- 

.,  self:  Held  that 

Otuers.  the  action 

A  motion  was  made  for  a  nonsuit,  which  the  learned  ^T*he  right  to 

Judge  refused,  and  directed  a  verdict  for  the  phiintiff  for^*j}^^^*„j^2j 

tlie  annual  value  of  the  property,  up  to  tho  time  of  ^hej^jj^^'^j^ 

defendant's  repudiation.  applies  only  ta 

^  acticmstor 

A  rule  nhi  for  a  new  trial  havuic;  been  granted,  money  had 

°  *=*  and  received. 

Johnson  f 
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1863.         Johruon^  Attorney-Greoeraly   shewed  cause  in  Hilary 
~"~— '    term  last.   I  admit  that  if  the  owner  of  land  treats  a  person 
againu     ^^  possession  as  a  trespasser,  be  cannot  maintain  use  and 
Ward,     occupation  on  an  implied  contract ;  bat  a  defendant  will 
not  be  permitted  to  set  up  his  own  wrong  as  an  answer  to 
the  action.  To  maintain  an  action  for  use  and  occupation,  the 
plaintiff  must  prove  either  a  holding  under  him,  or  a  title. 
Here,  he  proved  a  title.     The  law  implies  a  promise  to 
pay,  where  there  has  been  a  beneficial  use  of  a  man's  pro- 
perty.    Mayor  of  Newport  v.  Saunders  (a).     There  can 
be  nothing  wrong  in  principle,  iu  allowing  an   action  for 
use  and  occupation  to  be  maintained  in  such  a  case  as  this. 
Why  may  not  the  title  be  tried  in  such  an  action,  as  well 
as  in  ejectment?   No  doubt  there  must  be  a  contract  either 
express   or   implied ;     but   whenever   there   has    been  a 
beneficial   enjoyment   by   one    man   of   the    property  of 
another,  the  law  implies  a  promise  to  pay  for  it.     The 
allegation  in  the  declaration  is,  that  the  defendant  held 
by  the  sufferance  and  permission  of  the  plaintiff,  and  the 
plaintiff  proved  that  allegation  when  he  shewed  a  title  to 
the   land;   for  where   one    man   can   maintain  ejectment 
against  another  to  recover  the  possession  of  laud,  but  does 
not  do  so,  surely  the  person  in  possession  holds  by  the 
sufferance  and  permission  of  the  owner  of  the  land  ?    The 
plaintiff  in  this  case  would  therefore  be  entitled  to  recover 
secundum  allegata  et  probata.     If  the  plaintiff  recovers  io 
this  action,  it  will  be  an  answer  to  an  action  of  trespass 
against  the  defendant  for  the  same  period.    HiU.  on  TorU, 
29 ;    Cummings  v.  Noyes  (6) .     In  Parker  v.  England, 
(c)  the  point  was,  whether  the  plaintiff  had  treated  the 
defendant  as  a  trespasser,   or  whether  the  defendant's 
occupation  was  permissive.     Here,  the  plaintiff  does  not 
seek  to  treat  the  defendant  as  a  trespasser,  but  he  himself 
sets  up  that  objection.     The  plaintiff  is  entitled  to  recover 
on  another  ground.     He  may  waive  the  tortious  act  of  the 
defendant  in  holding  the  land,  and  bring  the  action  fornse 
and   occupation.     The  same  principle  applies  as  in  the 

(a)  ZB.h  Ad.  411.  (6)  10  Man,  43S.  (e)  8  Atten,  S40. 

case 
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case  of  a  wrongful  taking  of  goods.     HiU*  on  Totitt.  44 ;      1863. 
Neaie  v.  Harding  (a).     [Ritchie,  J.    I  do  not  think  you    ^— — — 
can  find  any  English  case  to  shew  that  a  party  may  waive     againtt 
a  tortious  taking  of  property,  and  sue  for  goods  sold  and      Ward. 
delirered.     Where  is  the  contract  in  such  a  case?]     That 
is  tbe  principle  of  the  English  cases. 

J.  A.  Street^  Q.  C,  contra.  .  In  order  to  maintain  this 
actioD,  there  must  be  evidence  of  a  holding  by  the  defen- 
clmt  by  the  permission  of  the  plaintiff.  Tew  v.  Jones  (6) 
Permission  implies  the  assent  of  the  parties,  not  as  con- 
tended, —  that  the  plaintiff  might  have  brought  ejectment 
against  the  defendant,  but  did  not  do  so.  The  title  to 
laud  cannot  be  tried  in  an  action  for  use  and  occupation. 
In  Parker  v.  England^  the  defendant  remained  in  posses- 
sion of  the  land  with  the  express  consent  of  the  plaintiff. 
Here,  the  defendant  neither  entered  under  the  plaintiff, 
nor  attorned  to  him,  nor  admitted  his  title  to  the  land ; 
but,  on  the  contrary,  disputed  it  throughout:  therefore 
there  was  no  permissive  occupation.  Sianden  v.  Chrismas 
{e).  The  action  for  use  and  occupation  is  given  by  the 
«tatute  2  George  2  ,  c.  19.  It  could  not  be  maintained  at 
common  law  unless  there  was  an  express  agreement. 
There  is  no  analogy  between  this  case  and  the  case  of  a 
conversion  and  sale  of  goods,  where  the  owner  may  waive 
the  tort  and  bring  an  action  for  money  had  and  received. 
Turner  v.  Oamerons  Ooalbrook  Steam  Co,  {d), 

^    Gur.  adv.  vult, 

Cabteb,  C.  Jm  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  for  use  and  occupation.  The  plaintiff 
proved  a  clear  legal  title  to  the  premises  in  question,  and 
it  was  also  proved  that  the  defendant  had  occupied  them 
for  abont  three  years.  There  was  no  evidence  of  any 
express  contract  between  the  plaintiff  and  defendant,  cre- 
ating a  tenancy ;  nor  was  there  evidence  of  any  negotia- 
tion, or  even  interview  between  them,  except  on  one  occa- 
sion in  June^  1861,  about  two  years  after  the  defendant 

(a)  iL.kJSq.  B,  484.  American  note.       (&)  18  M.  A  W.  IS. 
(e)  10  Q.  B.  135.  id)  5  Bxeh.  987. 

Had 
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1863.     hatl  heen  in  occupation,  when  the  plaintiff  ciIIecT  on  the 
defendant  to  m:ik')  aiT.in;reincnts  about  rcntinir  the  pro- 


McCuLLET  perty,  and  the  defendant  refused  to  make  any  such  arrauL^e- 
Ward.      nient,  and  repudiated  th    plaintiff's  title;  and,  to  use  the 
plaintiff's  own  words,  *^.set  him  at  detianre"  and  claimed 
title  for  himself  and  ''  others."  The  learned  Judge  directed 
a  verdict  for  the  plaintiff  for  the  annual  value  of  the  pr(»- 
perty  up  to  the  time  of  this  interview.    This  direction  can 
only  be  maintained  on  the  principle  put  forward  by  llr. 
Johnsouy  —  that  in  all  cases,  the  owner  of  land  may  waive 
what  is  clearly  a  trespass,  and  bring  this  action  which  is 
founded  on  a  contract.     However  this  principle  may  have 
been  adopted  in  the  United  States^  we  do  not  tind  it  laid 
down  in  any  English  case.     The  only  case  approaching  to 
such  a  decision,  is  that  oi  Mauor  of  Newport  v.  Saunders  (a) 
where  it  is  said  in  the  marginal  note,  '*  Assumpsit  may  be 
**  maintained  by  the  owner  of  a  market,  tor  stallage,  aud 
*' that  without  shewing  any  contract  in  fact  between  him 
**and  the  occupier  of  the  stall."     But  the  circumstances 
of  that  case  would  clearly  shew  an  implied  contract.     The 
plaintiffs  were  the  owi»ers  of  a  market,  to  which  the  defen- 
dant had  a  right  to  resort  and  occupy  the  land  by  a  sfcill, 
ou  paying  the  accustomed  or  rcisonable  stallage  ;  and  when 
he  exercised  that  right,  the  plaintiffs  might  surely  infer 
that  he  was  acting  rightfully  and  not  unlawfully,  and  assent 
to  his  act,  and  so  establiMi  an  implied  contract  l>ctween 
them.     Lord  Tenlerden  puts  the  case  on  the  same  footing 
as  the  case  ot  tolls,  for  which  the  action  of  assumpsit  lies  on 
an  implied  contract.     Teio  v.  Jones  (6)  seems  to  lay  down 
a  correct  and  intelligible  principle  as  to  the  action  f(»r  use 
and  occupation,  where  PuWocA  C.  B.  says  **  There  must 
**  be  some  evidence  of  a  holding  by  the  permission  of  the 
*'  plaintiff."  And  in  Turner  v.  Uavierons  Coalbrook  Steam 
Coal  Co.  (c)  the  ruling  of  Williaiwi  J.,  that  a  plaintiff  might 
by   law  waive  his  actum  of  trespass,  and  bring  an  action 
for  use  aud  occupation,  was  not  upheld  by  the  Court,    iu 
that  caise  there  was  evidence  of  some  negotiation  between 

(a)  8  JB.  *  Ad,  411.         (6;  13  i/.  St  IV.  12.       (e)  5  Exeh.  W7. 

the 
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the  parties,  which  might  have  been  left  to  the  jury  as  evi-      1863. 
deuce  of  a  holding  on  certain  terms.    In  the  case  before  us,     — ^— 
we  cannot   discover  any  circumstance  which  could  even      against 
have  been  left  to  the  jury.     There  is  nothing  to  shew  any      AVard. 
negotiation  or  intercourse  between  the  plaintiff  and  defen- 
dant, nothing  to  shew  that  the  plaititiff  knew  of  the  defen- 
dant's occupation,  or  thut  the  defendant  knew  of  the  plain- 
tiff's title  or  claim  of  title  to  the  land  ;  and  on  the  only 
occasion  in  which  they  appear  connected,  the  defendant 
entirely  repudiates  any  holdin*!  under  the  plaintiff,  and  sets 
him  at  defiance.     The  plaintiff  himself  would  not  venture 
to  say  the  defendant  held  by  his  permission.     The  changing 
a  right  of  action  for  a  tort    into  an  action  of  contract, 
extends  only  to  an  action  for  money  h;u.l  and  received. 
Ilamb^f/ V.   Trott  (a);  and  per  Loril  Alciuihrj  C.  J.,  in 
BenneU  v.  Francis  (6);  and  ptn*   Tladal  U.  J.,  in    Clark 
V.  Gilbert  (f).  All  that  can  be  collected  fro'n  thcs(;  and 
similar  cases  is  this:    th  it  if   goods   tortiously  taken,  l)e 
converted  into  money,  the  Court  will  allow  the  plaintiff 
to  waive  the  tort  and  bring  an  action,  in  which  he  can 
recover  nothing  more  than  the  money  actually  received. 
This  rule  for  a  new  trial  must  bo  made  absolute. 

(a)  Cowp.  371.         [d)  2  Ji.  &  P.  554.  (c)  2  Bing.  A'.  C.  357. 


LIPSITT   against   McLAGGAN. 

r^lIIE  declaration  in  t"his  case  was  in  the  form  of  trespass,  sdi^e  the  Act 
\      and  contained  four  counts  :    one  for  trespass  (Z^^^'efVih^e  Vf^' 
dxasmn  freqit,  one  for  trespass  to  the  plaintiff's  ffoods,  f'^^!"»yj<^i^ 
and  two  for  slander.     The  defendant  demurred.  declaration, 

Fisher  in  support  of  the  demurrer  contended,  in  last  trespass ^uar« 
Hilar ij  term,  that   the  counts   for   trespass  and    slander  iri^  ami    *" 
could  not  be  joined  at  common  law,  and  the  Act  21   Fec^  o "thl!cj>u^te 
c.  20,  §  5,  gave  no  power  to  join  them.     [Parker,  J.     I  l^o'^^Sf  oV^^ 
think  in  England  they  allow  them  to  be  joined.]     There, '^®^P*»^' 
the  defendant  pleaded  separate  pleas  to  each  count.    Here, 
he  pleaded  the  general  issue  to  the  whole  declaratioiv    2, 
6  Revised 
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1863.      Revised  Suantes  372,  §  2.     The  Act  21    VicL  c.  20,  §  5, 

was  intended    to  apply  only  where    the  declaration  was 

LipsiTT      wholly  either  in  trespass  or  case.     In  Broxon  v.  Thoinp^ioa 

3IcLagga2^.  («).  the  dechiration  was  in  case.      [Parker.  J.    CouW 

you  not  join  trover  and  slander  before  the  Act?]     It  was 

not  meant  that  causes  of  action  of  different  natures  should 

be  joined. 

J  A.  Street,  Q.  C.  contra.  Since  the  Act  21  VlcL  c. 
20,  a  declar  ition  may  be  either  in  trespass  or  case.  Brown 
V.  Thompson  (b) .  The  Act  abolishes  the  distinction  between 
the  two  forms  of  action,  and  therefore  they  may  be  joined. 
[Cauteu,  C.  J.  It  you  had  declared  in  trespass  when  it 
should  have  been  case,  the  Act  would  have  helped  you, 
but  docs  it  authorize  the  joining  of  the  two  forms  oi 
action?]  The  intention  of  the  Act  was  to  avoid  a  multi- 
plicity of  suits.  [N.  Parker,  M.  R.  The  Act  contem- 
plates a  proceeding  in  one  form  of  action,  but  you  have 
))n)ceeded  in  two]  These  counts  were  all  in  trespass. 
If  the  last  two  were  in  case,  the  defendant  should  Have 
demurred  t(»  them  only.  1  Chit.  PI  205;  Govetf  y. 
liadnidf/e  (c)  ;  /Samuel  v.  Judin  {d)  ;  Kighth/y, Birch  (t), 
Fisher^  in  reply.  Cur,  adv.  vidt. 

Carter,  C  J.,  now  delivered  the  judgment  of  the  Court. 
This  is  a  case  of  demurrer  to  the  plaintiff's  declaration. 
The  declaration  contains  two  distinct  causes  of  action,  one 
for  trespass  to  th:5  plaintiff's  land  and  goods,  set  out  in  the 
first  and  second  c  »unts,  and  another  for  slander,  set  out 
in  the  third  and  fourth  counts.  There  can  be  no  doubt 
that  but  for  the  21  Vict.  c.  20,  §  5,  this  would  be  a  fatal 
misjoinder  of  counts.  That  section  is  as  follows,  "In  all 
*'  actions  of  trespass  and  trespass  on  the  case,  the  declar- 
*'  ation  shall  be  equally  good  and  valid  to  all  intents  and 
*' purposes,  whether  the  same  shall  be  in  form  a  declara- 
*'  ation  in  trespass,  or  trespass  on  the  case."  It  is  per- 
haps not  quite  easy  to  say  what  is  the  full  meaning  and 
extent  of  this  section ;  but  we  may  gather  this  much  from 
it,  that  if  a  party  has  a  cause  of  action  which  would  give 

(q)  i  AUen,  22S.  (6)  4  AUBn,  228.  (e)  8  JEM.  <S2. 

^  (d)  6  East,  333.  (e)  2  if.  <ft  5. 1MB. 

him 
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him  a  right  to  sue  in  case,  he  may  present  that  cause  of      1863. 
action  to  the  Court  in  a  declaration  which  is  in  form  n 


declaration  in  trespass.    It  is  equally  clear,  that  for  a  tres-     agailtat 
pass  he  may  declare  in  trespass.     If  so,  th(M-e  si^cmus  no  McLaggan. 
reason  why  he  may  not  combiue  two  causes  (;f  action,  one 
for  a  trespass,  and  the  other  for  a  tort  for  which  tlh»  defen- 
dant would    be    liable    in  case,  in  the  same  declara*ion, 
provided  that  declaration   is  in   form,  either  a  (h»elaration 
in  trespass  or  trespass  on  the  case.      This  deelaration  is  in 
form  a  declaration  in  trespass.    It  eommeners  in  tliat  f»>rm 
*'the  said  plaintiff  complains  &c.  of  a  pleA  of  tr.  spass  " 
Each  count  sets  out  the  complaint  in  the  words  »'  f  »r  that'* 
nf)t  '*  for  that  whereas,"  and  it  concludes  '•  con  fro  pifciu.'' 
We  do  not  perceiye  in  what  other  way,  or  by  what  otiur 
words  a  declaration  could  be  determined  to  be  in  trispiss, 
independent  of  the  statement  of  the  cause  of  aetion.      If 
that  be  so,  then  by  the  operati(»n  of  tlie   Art,  a  tort  for 
which  damages  have   been  heretofore  ncoverable  in  ea-^c 
only,  may  be  recovered  for  in  this  form,  suj^posmu;  the, 
words,  trespass  on  the  case,  are  to  be  construed  in  t!ie:r 
full  and  usual  extent.     It  has  been  contended   that  a  more 
limited  ccmstruction  should  be  placed  on  those  words,  and 
that  it  cannot  be  supposed  that  any  thini^  so  an  nn  jl«>ns  as 
an  action  for  slander  being  pn»secuted  in  thi*   form  of  an 
action  of  trespass,  could  hare  been  contemplated   by   the 
Legislature;  aid  we  admit  that  the  pr  position   is  scnne- 
what  startling.     But    looking    to    the    piovi.sions    of   the 
Enylish  Act,  15  &  10  Vict,  c.   76,  which  adndis  ot  causes 
of  action  of  all  sorts,   with  certain  specified   exceptions, 
being  united  in  the  same  action,  we  feel  the   larger  con- 
struction to  be  the  less  inadmissible.     If  this  then  is  in 
form  an  action  of  trespass,  —  and  we  think  it  is  —  th*^  objec- 
tion of  the  union  of  a  count  in  trespass  proper,  to  th  it 
which  though  not  trespass,  the  law  has  de'ermined  may  be 
recovered  as  such,  falls  to  the  ground. 

For  these  reasons  we  think  the  judgment  must  be  fir 
the  plaintiff,  (a) 

(a)  By  the  Common  Law  Proc.  Act,  {ConsoL  Stat,  c,  87.  §  40 J  cauiies  of 
ae*ioa  of  whatever  kmd,  except  replevin  and  ejectment,  may  be  Joined;  but 
Bctions  excontrneiu  are  not  to  to  be  Joined  with  actions  ex  delicto ^  wuhout 
leaire  of  the  Court  or  a  Judge. 
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Ex   Parte   GEROW 
^.,  shortly      TT^IIIS  was  an  appeal  from  the  decision  of  the  Judfre  of 

before  hiH  ■  »  '  *^ 


^      rjnillS  was  an  a) 
ve       I       Pmbates  for  1 


tin  cauMQ, 


death,  gave       B       Pr,  .bates  for  the  Cit v  of  aS^  John,  all()\vin<;  the  widow 

hiH  wife  a  box  •  /.     i        i     *'       x  ^y  .  .   '     , 

containing       and  executnx  of  the  hitc    JintiGS    ireroin,  m  passing  her 

certain  things,  .  «  r»o/wv  i 

under  cin  urn- aeeoniits,  to  retani  a  sum  of  i.oOO,  as  a  aanatio  7norfi,scau<o, 

BtanecH  whi«h        l^i        .i      \     i-  i  •       i      ^i      /*  i  •         •!•         i 

would  amount  Slioitly  before  his  death,  f-^^ro/r  gave  his  wife  a  box  con- 
T^a/rr/i'^az'/I.^^/.  t'*'''^''r^  money  and  other  tilings,  inelnding  receipts  tor 
coniauKd  a  ^'•^^^^^'  deposited  by  him  in  I'/ie  Cominercial  Bonk.  It 
depoMt  receipt  ^vjij^  admitted,  that  with  the  exception  of  the  £300,  there 
whieh  A.  had  w.ih  a  Valid  ilttiKtti'  niortis  vausa  of  the  box  and  its  eon- 
Heiu.— iiiat     tents;   but  the  Judge  of  Probates  held  that  the  delivery 

thi.s    reeeipl         ,.    ,        ,  .  .  ^     i  ^  it  /•    i 

beingouiye^i-  of  the  deposit  receipts  amounted  to  a  dehvery  of  the  money 
drbu*andnoiaiJi  the  Bank,  and  that  it  belonged  to  the  widow. 
couMTXan'^-      '^^'^'^*'  ^'^    snpport    of  the    appeal,   contended    that    the 
lulike^  the'^''^*'^'^''*^'^'*'^  ^^^  ^'^^'  deposit  receipts  was  not  a  donallo  hiortl^ 
Bank  iiJ4i>ie  to^.^^^va  of  the  money  in  the  Hank,  because  the  posscvssion  of 

a  ihird  party,  ^  *'  * 

the  £500  did  the  subject  of  the  donation  was  not  in  fact  transf.'rred  hv 

not  pa!»&  «*^  a  ,  .  * 

donatio  mor-  the  delivery  of  the  receipts.  Wardv,  Turner  (a);  Br'/- 
aon  V.  Broirnrujg  (/>)  ;  Ta'e\  ILlberl  (c) ;  Miller  v.  Ml- 
ler  (d);  Weldon  v.  Wfddon  (e).  In  order  to  give  effect 
to  the  donation,  the  deceased  must  at  the  time  of  the 
delivery,  part  not  only  with  the  possession,  but  also  with 
the  dominion  over  the  subject  of  the  gift;  leaving  nothing 
more  to  be  done.  lieddel  v.  Dobree  (/).  A  deposit  receipt 
was  a  mere  acknowledgment,  and  in  itself,  created  no 
legal  liability  on  the  pait  of  the  Bank.  The  holder  of  it, 
as  such,  could  not  sue  the  Bank  and  recover  the  money. 

Eraser,  contra^  contended  that  it  was  not  necessary  that 
a  complete  property  in  the  subject  of  donation  should  pasi^ 
by  delivery  ;  but,  that  it  should  so  far  pass  as  to  give  a  title 
to  the  donee  to  ask  the  assistance  of  a  Court  of  Equity  to 
make  the  donation  complete.  The  executors  in  this  case 
might  bitYe  been  called  upon  to  complete  the  donation. 

(3)  2  V€S.  8r  431.  (6)  0  Ves,  1.  (c)  2  Fm.  Jr.  120. 

(d)  8  P.  ^ms,  356.       (e)  2  AUen.  690.    (/)  ^  Sim,  244. 
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Bujieldy.  Mwes  {a).  The  ciise  of  Weldou  v.  Weldon  1863. 
might  be  supported  on  the  principle  that  the  donation  in 
that  case  had  not  that  reference  to  the  death  of  the  don(»r, 
which  was  essential  to  such  a  gift.  Snelhjrove  v.  Baih/ 
(h);  Drurf/v.  Smith  (c-)  ,■  Jones  v.  Sdbf/  (d);  Gardner 
V.  Parker  (e)  were  citod.  Car.  vdv,  vull. 

Cautek,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  only  point  in  dispute  in  this  case  is,  wliether  the  Judge 
of  Prol)ates  was  right  in  allowing  Mrs- Gf^roic  to  retain  a 
sum  of  £300,  as  a  donatio  /norfi.s  causa.  It  may  he  admit- 
ted that  it  was  the  intiMition  of  Mr.  Gt^row  that  his  widow 
should  have  the  £300  which  was  in  the  li;nik  ;  hut  that 
will  not  he  suiHcicnt,  unless  what  he  did  at  the  time  wculd 
Jiiiiount  lo  a  d'jiuilio  nt'n'h\^  afusd  of  tliat  momy.  lie  gives 
Lor  a  hox  containing  Sv-veral  tidngs,  under  circumslani*  's 
V. hicli  we  tiiink  would  constitute  a  valid  d'^iUffio  inor:is 
c'.-csa  of  the  box  and  its  contents.  Now,  that  l)ox  (tid  not 
'•oittain  till'  £o()'^  i.i  {juotion,  in  coin  or  in  bank  ii'ites,  hut 
il  <-onlai;i  'd  what  is  termed  a  di'[)t)sit  rcceii)t  for  that  amount , 
that  is,  a  writt(Mi  acknowirdgment  signed  by  an  oiru'cr  of  the 
Ijank  that  on  a  certain  day  ioOO  had  been  dcpoMti.'d  in  the 
i^ank  lo  hi.-5  (Air.  G^iroir's)  crciiit.  Tiiis  document  would 
laivii  in.H'n  evidon<;o  ibr  ;dr.  (J  row^  had  he  sued  the  iJank 
for  nio;i»*y  had  and  rec<rivcd,  to  prove  tluit  amoiuit  had  and 
received  ov  liie  Hank  to  his  use  :  but  it  was  a  document 
v/bich  lie  coll  Id  not  by  transfer  or  indi)rscnH'nt,  deal  v»itli, 
^^>  as  U)  make  the  Dank  liable  to  another  [>arty.  It  has 
j.o  e.*>i)ocial  character  known  to  the  law,  bke  a  bill  of 
exchange,  or  a  promisi?(^ry  note,  and  really  amounts  to 
nothing  more  than  would  a  letter  written  by  ^4.  to  />., 
acknowledging  the  receipt  by  ^1.  of  money  on  account 
of  y>.  Now,  would  the  delivery  of  such  a  letter  be 
jood  as  a  donatio  hiDrti^^  causa  of  the  amount  of 
iijoney  mentioned  therein?  It  seems  from  1  ]Vf/Ls.  Exors^ 
.304,  and  the  cases  there  cited,  Miller \.  Miller  (/),  and 
^l\Ue  V.  Ililhert  (^),  that  bills  of  exchange  and  promissory 
notes,  not  payable  to  the  bearer,  are  incapable  of  being 


» 


(a)  1  Sim,  &  S.  239;  3  Mac,  &  G,  GT6.  (b)  3  Atk.  214. 

ic)  1  I\   Wnis.  4()4.    {(i)  Free,  Vh,  300.  (e)  3  AJadd.  1S4. 

(  O  3  P.  Wms.  350.  {g)  2  Ves,  Jr,  120. 
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18f)3.      the  subjects  of  a  donatio  mortis  causa.    This  deposit  receipt 

VVM8  not  a  security  for  any  debt,  and  ffave  no  additional 

Ex  Piirte  "  J  ^  f? 

Gerow.     i''i-^^it  of  action  to  the  holder  a^fainst  the  Bank,  bej'ondthat 

which  he  had  without    it.     It  was  nothing  more  than  a 

writing  which  would  have  simplified  his  evidence,  had  he 

IxM'u  coni[)cllod  to  sue  on  a  right  which  he  had,  entirely 

independent  of  it.      This  may  distinguish  it  from  the  cases 

of  bonds  and    deeds    of  mortgage,    which    are   properly 

securities  for  debts,  which  give  a  specific  right  of  action 

which  can  only  be  enforced  by  the  aid  of  those  particular 

documents,  and  which  are  the  subjects  ot  equitable,  if  not 

leiral  assignment.      Suppose  a  bond  to  have  ])een  given 

u  der  circumstances  uhich  would  constitute  a  good  don(V'<o 

mortis  anr-a  of  the  bond    itself.       The  donee  could  not 

enforce  it  at  law  in  his  own  name,  because  at  law  it  conld 

not  be  assigned.     Again,  the  executor  could  not  enforce  it 

at  law  ng.iinst  tlie  obligor,  because  he  (the  executor)  has 

not  the  bond  to  enforce,  nor  could  he  by  an  action  at  law 

recover  possession  of  the  bond  from  the  donee,  because 

he   (the  donee)   has  a  right  to  keep  the  bond  as  a  donatio 

mortis  causes    Tiie  Courts  then  say,  inasmuch  as  the  donee 

has  that  securit}',  by  force  of  which  alone  the  amount  can 

bj  recovered,  such  donee  is  entitled  to  that  amount,  and  as 

he  cannot  recover  it  in  his  own  name,  a  Court  of  Equity 

will  order  the  executors  to  recover  it  r*s  trustees  for  him, 

and  when  recovered  to  pay  it  over  to  him. 

With  a  deposit  receipt  the  case  is  totally  different 
Nothing  is  payable  by 'virtue  of  that  alone.  The  donor 
might  have  drawn  that  £300  out  of  the  Bank,  by  cheque, 
ten  minutes  after  he  had  handed  the  deposit  receipt 
to  the  donee;  or,  after  his  death,  his  executor  (supposing 
that  office  to  have  been  filled  by  a  stranger  to  the  donee) 
might,  on  producing  probate  of  the  will,  have  compelled 
the  Bank  to  pay  him  that  £300 ;  and  we  do  not  well  see 
how  the  <I(niee  could  have  maintained  against  such  execu- 
tor, a  suit  at  law  or  equity  for  that  amount  so  received  by 
him. 

The  same  principle  would  apply  to  the  case  of  an  Ex- 
chequer tally,  as  the  debt,  of  which  it  was  the  ackuowledg- 

tnent 
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raent,  would  not  be  paid  except  on  the  production  of  the  tally  ;      186'3. 

and  therefore  the  donee  w(Hild  have  that  which  was  abso-     

,       ,  ,      .  ^      i«  xi  \i7        Ex  Parte 

lutely  necessary  to  obtaui  payment  or  the  money.      We     gerow. 

think  that  this  £300  did  not  puss  to  Mrs  Gerow,  inasmuch 
as  the  evidence  does  not  shew  what  would  amount  to  a 
delivery  of  the  subject  of  the  donation  ;  and,  that  with  respect 
to  this  amount,  the  judgment  of  the  Surrogate  Court  nmst 
be  altered,  by  the  addition  oi  this  amount  of  £.'>00,  to  the 
debit  of  Mrs  Gerow  in  tho  account  against  her  as  execu- 
trix, and  the  judgment  in  other  respects  atfil^uc^l  (a). 


itt)  In  n^^witt  V.  Kayp,  L.  li.  6  A'7.  lOS,  it  wuj*  hoM  that  tho  delivery  of 
tho  ilonor'i*  ohequo  on  his  bunker,  wliich  was  not  pre^eniiMl  1  ill  after  the  donor's 
'I  lUlu  wuH  not  a  i^ood  donatio  mo rt I H  cdK.^a;  and  in  lUak  w  Beak.  L.  It.  13 
Ki  to,  tin  doliv''»ry  tr>^»t!i*r  wiUi  tho  ch»'(iH'%  of  th'3  d  >ii.)rN  b.uilvn-'s  pa^s- 
l"K>k,  wan  held  not  to  make  any  difterenee  in  sueh  a  case.  But  in  liromfry  y. 
Bntnton^  L,  R,  6  En.  'lib.  wliero  :i  cheque  so  given  was  pre-ieuted  during  the 
«lonor*s  life,  but  wan  n^fuscd  payni«'nt  because  the  banker  doubled  the  j<i<;- 
nature,  and  the  next  day  the  donor  died;  it  was  held  to  be  a  complete  j[;ilt 
inter  cicos  of  the  amount  of  the  cheque.  So,  wnere  the  doiior  hail  paid  aw^y 
lliH  cheque.  Jiolls  v.  Pi'iirce,  L.  Ji\  o  Chan.  Die.  "loO.  Where  the  <l(»iior  give 
the  donee  a  depowit  note,  by  which  tho  donor's  bankers  ucknowledi^'ed  that 
they  held  a  sum  of  money  belonging  to  him.  it  wa>*  held  that  tlio  delivery 
of  that  deposit  note  canf jrr.'d  on  th*  donee  tli(>  right  to  receive  th.j  mon-'y  as 
a  dttuxtio  niirtia  cansa.  Amii  v.  ]\^eft.  3:$  n<"io.  OH).  This  case  was  fol- 
lowed in  Moore  v.  Moore,  L,  R.  IS  Ej.  474.— liE PORTER. 


CARRICK  and  Others,  Assigneks  of  HOLDERNESS, 
a  BANKiiurT,  ar/ainst  ATKINSON. 

INDEBITATUS  assum[)sit.     The  declaration  contained  Defendant 
counts  for  goods  sold  and  delivered  by  the  l)ankrui)t,  dT-Hver  deals 

and  for  money  had  and  received  to  his  use  ;  also  for  goods  a  vessel,  tn'*^ 

payment  for 

goods.   While 

the    deals   were    being    delivered,    ITs    agent    agreed  to   pay  defendant   cash   for    half 

the  deals,  and  paid  him  £20,on  account;  but  before  the  loading  of  tho  vessel  was  completed, 

H.  became   bankrupt  in  England^  and  his  agent  In  this  country  refused  to  make  any  further 

1)aymeDt  to  the  defendant,  but  gave  him  the  bill  of  lading  of  the  cargo,  which  he  sold  for 
li.HOWQ  benefit.  Held,—  that  the  portion  of  the  cargo  nhipped  before  IVn  bankruptcy  vested  in 
hi«  assignees;  that  the  sale  thereof  by  the  defendant  was  a  conversion ;  and  that  the  assignees 
might  waive  the  tort,  and  bring  an  tu'tion  for  money  had  and   received. 

A  declaration  contained  special  counts,  and  also  a  count  for  money  had  and  received,  and  the 
particalan  were  applicable  to  both  counts:  Held,  that  the  plaintift,  failing  on  ^he  special 
count,  could  recover  on  the  count  for  money  had  and  received,  though  his  counsel,  in 
openiiig  the  case,  did  not  claim  to  rely  on  that  count. 

sold 
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1863.      sold  and  delivered  by  the  Jissijrnees,  and  for  money  had 
and  received   to  their  use.     The  partieuhirs  of  demand 

f  A  R.  Rifle 

aaainst  contained  items  applicable  to  each  count. 
ATKINSON.  At  the  trial  ))ef{>ro  Parker^  J.,  at  the  last  Kent  circuit, 
it  appeared  that  the  defendant  and  IIoldernesM  had  entered 
int»  a  written  contract,  by  which  the  defendant  agreed  to 
pay  for  certain  goods  furnished  by  Iloldernfss^  in  deals  to 
l)e  delivered  on  board  ships  sent  to  Bncfouche  to  receive 
them  A  vessel  having  been  sent  for  that  purpose 
by  Jloldrj'tfess;  his  airent,  Georr/e  JfcLtod,  a^reeil 
to  pay  the  defend. uit  cash  for  half  the  valu'»  of  the  ca"i:'). 
in  i)ursuani'vi  of  which  agreement,  the  defendant  eo:n- 
nieneecl  loading  the  V(*ssel  some  lime  before  the  l()th  «/"wS 
LSoS,  a;i(l  C'.n'iiiued  doing  so  until  th(*  17th  Jun^.  A  li.i 
in  haiikruptiy  i^snetl  in  Ha- land,  against //o/'/^'/'//^-"^^',  e-i 
the.  l')ta  Jf'a'\  a'll  t!ie  plaint ilfs  were  appointed  iiN 
assi»/n"es.  inU'iiii^eiiee  of  t^iis  rtiaehed  Bncfonchf^  on  tii' 
ITlh  Juiio^  \'X  whieli  \\\\\k\  M('I.r<fd  had  advanced  t')  t!h^ 
defMulant  £i^0  on  l!ie  deals,  hut  deelined  to  make  anyfinlii  •: 
ihlvaiiev's  :  he,  f'0\v(»ver,  u<'livered  to  ilu;  delendant  the  n!i'- 
(a'  1 1. ling  of  \\\'\  d_al.>  a'reaily  .•^liipped,  and  the  di'iei.-l'i  '■: 
sold  iluM'arj-o  t')ra:)o;;t  4.1!>S.  On  tliese  facts,  the  ])laii.t.:.> 
couiHcl  <!oiil"i!ded  t'lat  he  was  entitled  to  recover  oii  \  ' 
count  fn'  Ui  'U'^y  hal  and  r'"'eive<l  t)  t!i^  a<e  of  !•: 
as'ii^!!  e.j,  l'i'>ng'i  li;^  hi  1  ma.lo  no  allusion  to  this  eo:i\ 
in  o[)eiiiiig  liuiea-^'.  'r'KM»»arne(l  Jndire  ilid  n'>t  suh-ui: 
the  easi)  to  the  jui'y  in  lint  way,  and  a  verdiet  was  loi.:  . 
lor  lh(»  dele;  dint. 

A  rule  nid  for  a  \\:\\  trial  on  the.  ground  of  misdinc- 
titm,  haviicj:   h-oen  gi  anted, — 

IJ,  A'.  IC  rr  shewed  ctiu.s-'i  iii  Illlanj  term  la^t.  lie  ^.-h..- 
t.'iided  thai  tii<u-e  was  no  evidenee  of  money  had  a:i  i 
reeeiv(;d  to  tiie  use  of  tln^  i)lai!itiirs  ;  tliat  the  proceeds  ni 
the  deals  wen^  received  hy  the  defendant  uniler  the  aj:ree- 
ment  with  McLeod^  for  his  own  use,  not  for  the  use  of  the 
plaintills.  That  the  assignees  having  adopted  Ilolderiu^-^' 
contract,  could  not  afterwards  rescind  it,  and  sue  f>r 
money  had  and  received,  unless  both  parties  could  be  pnt 

in 
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in  statu  quo.    PiwjreeY,  Watson  (a);  Hunt  v.  Silk  (b) ;      1863. 

Brewer  v.  Sparrow  (c).    No  such  claim  having  been  stated    

in  opening  the  case,  it  could  not  be  taken  when  the  other     againat 
causes  of  action  had  failed.  Atkinson. 

Palmer y  contra.  The  particulars  being  general,  the  plain- 
tills  could  recover  on  any  claim  included  in  them.  If  they 
v,ere  too  general,  the  doft'udaut  should  have  applied  for 
an  order  to  amend  them.  Ilulf  v.  IJoUard  ((J).  The 
vase  was  opened  on  the?  wliolo  decIara;ion.  On  the  issuing 
'♦t'  the  iiat,  the  deals  wiiirli  h:Kl  boon  loaded  became  the 
;'r()|)erty  of  tlie  ass:LCriC  .■•<,  .m-l  llie  sale  of  them  by  the 
«!*'k-iidant  was  aconv  ':--«I.>.i.  S','1-  v.  M'or.sin'r/:.  ^ e)  ;  I[nii~ 
'"/"  V.  Pottii  (  /  )•  The  [)i.i!n;"i"i's  nni^ht  waive  thi-  tort,  and 
'•.inn;  an  a('tlr)n  lor  inoui  y  \vA  and  vv^-'ived,  for  the  pro- 

d .  X  •■ ' >''  V .  I  ''h'(li,}g  (  7 )  ; 
V.  !IV///  (/).  The  plaintiiis 
-  ci)(i..t  i!u'    Z-')  ])'iid  (h'fen- 


■*   :-  not  co.-.ti  1  ('>."!   ;  1  ;:.!  >   c.  . 

■•  'Vv'r  ov  :•■•: y  v/  !'..>  «•-  .::;  -;  '  ; 
^ ;  '  liisco  l»y  t\  •    1  ',*  :.  1   .it  t-i  '  :.■  ' 

'r"ij  coi.lri.  \  !.♦.  (  ;,  ■..  ;!.  t  ,1.  :"• 
'_:  c!(  ;i'''y  ''-  •'.•  I   I  )  1>:\  :'.  *.  :!i  •  :  km\  -.i, )•)!!••  1  by  tli" 

M  :V  U)    \lir     :'.    .'.  /.i  ,    -v.'-.'     ':)    b..»    ])''.*]    i' )V    \l\   ^]c•l\<,   tO   l)J 

'  liwred  i;y  tip-  '\-:  .  '  .  \.  ().i  l;..r.i.l  of  ^■(•S'•.lds  siMil 
M)  I).i'''ou':!tP  lor  t!.  '.,;!.  . ,'  w.--  '.i-»  ;):*«<  ^f  <d'  I'le  breach 
■f    -^uch    a;rrc"ni/n\    .iinl    if  ^I.-r^   wrrc*,    t\i»r'!    was    no 

;•■'  ial  (j')a:it  to  covr;-  It. 

There  werr-,  howv-vrj,  ;.!  -  >  i>.>.4  i"s  f)i'  ix>'>d-5  sold,  and 
M'.Miey  lent  by  the  as.sii:':i<'v'«*  all  -r  I'lo  bunkrnptcy,  and  for 
Money  had  and  re."i'ivcd  I\v  lliv^  d-'i'.'ii  bait  to  the  use  of 
tlic  assignees  ;  and  the  [)laiiitiiis'  bill  of  particulars  contained 
general  items  corresponding  with  these  demands. 


'Is  or    tlic   gooiis  »•< 

^:iV( 

<  rino  v.  ^  l<t  'fffs.  ( /,'  y  ," 

i 

Id  tilso  rcroVvT    \\\  « 

Iv'l' 

.  by  M'L(^,;\  as   r 

:.'  ;. 
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(gr)  4  L,i^i:q.  K,  4'Jk    (/i)  18  Q.  J),  510.         U)  4  M.  <y  IK.  451. 
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1863.  It  appeared  that  a  fiat  in  bankruptcy  issued  in  England, 

a<y:iinj?t  Ilolderness,  on   the  10th  June,  1858,  by  which  all 

(if/ainst      ^'^^   ri^rhts   and   property   of    Iloldemess   vested    in  the 
Atkinson,  plaintifls,  as  assii^nocs  under  that  fiat.     A  vessel,  which 
had  been  sent  by  I/olderne.'is  to  Buclouche,  for  the  purpose 
of  receivin<2:  a  load  of  deals  from  the  defendant  according 
to  contract,  was  loaded  by  defendant    about  17th  June, 
18o'^,un<ler  a  special  arraniroment  betwcM'n  defendant  and 
(weo,  McLcod,  the  manaijinij  agent  of  llolderne.^s^  that  tiio 
defendant  was  to  receive  cash  for  half  the  value  of  ili'' 
cariro ;  in  pursuance  of  which  arrangement,  McLeod  h.ul 
paid    defendant    as    much    as    £20.      Intelligence   of  tl^e 
bankruptcy  of  Iloldeniess  having  l)een  received  on  17i!i 
Jane,  JlrLeod  very  properly  dec^lined  to  m  'ke  any  furtli-r 
advances  to   the  defendant,  but  very  improperly  haiul^-l 
over  to  him  the  bills  of  ladini^  of  the  caro^o  of  deals  whirh 
had  been  shipped,  and  thereby  enabled  the  defendant  to 
dispose  of  tliat  cargo  for  his  own  benefit,  and  retain  the 
£20,  which  had  been  previously  advanced  as  a  cash  pay- 
ment on  half  the  cargo.     The  proceeds  of  the  cargo  sold 
by  the  defendant,  would  seem  to  have  netted  about  £4'.^'^. 
On  these  f  icts,  the  plaintilfs,  having  failed  on  the  con- 
tract   between    the  di'tendant  and    the  bankrupt,  havinir 
been  apparently  studiously  kept  in  ignorance  of  the  special 
nature  of  that  contract  by  McLeod,  until  he  stated  it  at 
the  trial ;  their  counsel  then  contended  that  a  ease  was 
made  out  on  the  count  for  money  had  and  received  to  the 
use  of  the  assignees.     This  was  not  submitted  to  the  jury 
by  the  learned  judge,  and  was  resisted  on  the  argument  lor 
a  new  trial  by  the  defendant's  counsel,  on  the  ground  that 
it  was  not  any  part  of  the  case  opened  }>y  the  plaintiff?' 
counsel  at  the  trial.     It  is  quite  evident  that  it  was  not  so 
opened  ;  but  though  not  alluded  to  in  the  opening  of  the 
case  by  the  plaintifls'  counsel, If  the  case  he  opened,  :inJ 
on  which,  no  doubt,  ho   originally  relied,    unexpectedly 
fails,  and  the  evidence  shews  another  ground  for  recover- 
ing, which  is  contained  in  the  declaration  and  in  the  pir- 
ticulars,  we  are  not  aware  of  any  authority  by  which  he 
is  precluded  from  taking  advanbige  of  such  a  ground* 

merely 
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merely  because  the  counsel  did  not  specially  allude  to  it      1863. 
iu  his  opening  address  to  the  jury.     The  course  not  un-     ^^rrick 
frequently  adopted  by  counsel    in  opening  the  plaintiffs'     against 
case,  of  saying,  **  Wo  shall  rely  on  every  count  in  the    Atkinson. 
''declaration,    and    failing    one,  shall    rely  on    another," 
would  get  over  the  technical   difficulty,  and  not  throw 
much  more  light  on  the  matter  than   would   be  enjoyed 
without  any  allusion  to  the  several  counts. 

Conceiving,  therefore,  that  the  plaintiffs  were  not  pre- 
cluded from  recovering  on  the  count  for  nicniey  had  and 
received  by  defendant  to  the  use  of  the  assignees ;  did  not 
the  evidence  present  a  case  which  ought,  on  that  count,  to 
liave  been  submitted  to  the  jury?  It  is  quite  clear,  what- 
ever part  of  that  cargo  had  been  shipped  previous  to  the 
l«Uh  June,  under  the  arrangement  betNveen  MoLeo'l  and  the 
defendant,  was  the  property  of  Iloldevness ;  and  as  such,  on 
tlie  lOth  June,  vested  in  the  plainlitfs  as  his  assignees. 
The  subsequent  sale  of  that  cargo  by  the  defendant  was 
a  conversion,  for  which  he  would  be  liable  to  the 
assignees  in  trover;  and  this  is  the  especial  case  in  which 
a  party  may  waive  the  tort  and  bring  an  action  for  money 
had  and  received,  and  limit  his  right  to  recover,  by  the 
actual  proceeds  of  the  goods  tortiously  converted.  For 
these  reasons  we  think  that  there  must  be  a  new  trial. 

We  do  not  think  it  necessary  to  give  any  opinion  as  to  the 
exact  amount  which  the  plaintiffs  would  be  entitled  to  recover 
fur  money  had  and  received.  They  were  clearly  entitled  to 
the  £20. 

Rule  absolute. 
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1863. 


"Where  the 
Statute  ot 
LiiiiUations 
wa*  pleu'led 
to   an   actio  11 
asraiii^t  liie 
excu'utorsi  ot 
the   linker  ot 
a  piorni>><)fy 
note  irivcn  to 
a    baakiii*; 
oom|»auy,  jnuJ 
the  iiiiiy  evU 
iUmicj'  to   take 
the  t'ji>«^  oui  ol 
tlie  Sralute 
-was  liial  of 
tl)('   rn'siilcnt 
ot  I  he  r.aiik, 
who  slMtfd 
liiat    till* 
ujaki  r  ol  the 
nou*   liail 
jHillioriNi'd 
iiiin    (u  n(aii) 
oij!    ol    a  Ml  111 
ol  moiH'v  in 
hi-  naihl"-,  an 
anil iiul  lor 
ini'ii'sl  oM  the 
iioU',  anii  iliat 
hf  h.KJ  Uo'.u- 
so.  mihI  nia  le 
a  iiiciixnaii- 
ilun»  rn()-«'oJ 
on  a  )».iin*i , 
\\  iniii  he  |>ro- 
<ln.(;»l,  tint 
tht'H'  \v:i-  no 

<M)U'\    Ol     .-.'(^  Ij 

p:>>  Ol'  n"    iJi 
III-''  oo-»U^  ol 
tin-  li;i'i  X,  ;ia<i 
no   inl'M-*- 
mcnt  lit  ,fo[ 
U|  on  I  ic  p»;e, 
a\j'i  nvj  HM  .*.i>i 
^nv»Mi   In  li  > 
inaker  ol  Lie 
luiu-    —  t:ii.' 
Couil  n.Li>i'il 
to>  'I  :iM  ,..,    ^ 
hoin^     i.a'n-t 
thi'   weijiii  ot 
evt,i<-n.-c.  u 
venln-i  in 
fuvoi    ol  lie 
tlelijn  laiiL',. 


THE  prp:sident,   &c.,   of  the   charlotte 

COUNTY  BANK  afjaifuit  BERRY  and  Others. 

ASSUMPSIT  against  tho  executors  of  one  Tlioin'^< 
JJernj^  on  a  promissory  note  made  by  him  on  t'V' 
3d  .  yov.  1854,  payable  six  hionths  after  date.  Plea,  tho 
statute  of  Limitations. 

At  the  trial  b(;fore  liffc/iie  «/.,  at  the  last  Ch.ai'^'>''' 
County  circuit,  it  appi'.ared  that  the  note,  which  ui< 
called  a  ^^tock-note,  hnd  been  discounted  l»y  the  plaint ill>. 
for  Ben'i/^  who  was  a  stockholder  in  the  Bank. 

In  order  to  take  the  case  out  of  the  Statute  of  Liaii'  '.- 
tious,  the  [)laintiirs  <^;iv^(^  evidtuice  of  a  payment  of  inleic^' 
ou  tile  not'v',  witiiin  six  yeais  before  action  brou<rht.     T!. 
only  evidence  on    this  )>()int,  was  that  of  Mr.  Sh'^'tf.  \\. 
Presiilont   and  solicitor  of  the  Bank,  who  stated,  that  ' 
^V(>r.    18.V,),  h(»    had    in    liis    i)osscssion    a   sum    of    'i 
bt'lonujinLC  to  Tlomns  Ue'ri/,  tlu;  inj:k«'r  of  the  note.  In  Im' 
an  anioiint  received  on  a  j)oli<'y  of"  insurance;  that  ho  t*  • 
Ih'fi'ii  lie  would  retain  the  money  on  account  of  the  i'. 
in  (piestion,  to  which  Dcrry  objected,  but  afterward-,  v    - 
seiitcd    to    allov    him    to    retain  ^^10,  on   account  ot  ■!. 
interest,  and  that  he  did  so  retain   and  apprcjjn'iate  ii 
.^um.      I\o  receipt  was  ixiven  to  7>V/7'y  for  this  money,  r 
no  entry  made  of  the  payuient,  exce[)t  the  following  in-':  • 
orandum  made  by  .».r.  >S//ye'%  upon  a  sheet  of  paper : 

-:>l)th  Noc.  l.s.':'. 

*'  licceived  of  1\  JJerri/,  £10,  on  account  of  ni»te." 

Therj  were  other  entries  on  this  j)aper,  of  payments  ^v 
other  i)ersons  on  stock-notes,  the  last  of  which  was  da*-i 
in  April,  1(S()1. 

In  answer  to  this,  the  defendants  gave  evidence  ol*  ^ 
conversation  between  Mr.  Street  and  one  of  the  defendant-, 
about  ten  days  before  the  trial,  in  which,  it  was  said  liii' 
Mr.  Street  had  admitted  that  no  interest  had  been  p.i  1 
on  the  note.  It  was  also  proved  by  a  clerk  in  Mr.  Strt:f'< 
office,  that  he  had  examined  his  cash  book  and  ledger,  autl 

fouuJ 
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fiund  in  the  former,  entries  of  payments  to  Thomas  Berry ^      1863. 
anjoiig  others,  one  28th,  Nov.  1859.     '*Paid  Thornas  Berry 


{a)  8  Wil*.  45.  (6)  8  AUen,  309.  (c)  8  Bing.  N.  C.  109 

by 


Berry. 


£*^0  in  full  for  insurance  :"  but  that  there  was  no  credit  to    c^'bank^ 
/>/7*y  of  the  £10.     It  also  appeared  by  the  evidence  of  the      «i9'«»'is< 

•  Itrk,  that  Mr.  jSlreel  had  been  subpoenaed  to  produce  his 
^«K)ks  at  Fretlericton^  where  the  cause  was  to  have  been 
tr.til,  and  that  after  his  return  from  Freiiericfo)},  the  clerk 
'  il  ;i*rain  examined  the  lodger,  and  found  £10  credited, — 
'.."  entry  having  been  recently  made, —  and  that  there  had 
'Mil  an  erasure  and  alteration  in  the  addition  at  the  foot 

•  I'ihe  page. 

.Mr.   jbtreet  was  called  on  the  part  of  the  plaintiffs  to 
•\|»iuin    the    time   and    circumstanec^s    under    which    this 

•  irv  and  alteration   in  the  book  were  made. 
The  learned  Judge  directed  the  jury  that  {{Berry  had 

itlmrized  the  appropriation  of  the  £10  out  of  the 
':»irance  money,  towards  paying  tho  interest  on  the  note, 
iii'l  it  had  been  so  appr()[)riated  by  the  plaintiffs,  it  would 
f  ko  the  case  out  of  the  operation  of  the  statute  of 
Liuiit;itions.  and  the  plaintiffs  would  be  entitled  to  recover. 
Ill**  jury  found  a  verdict  for  the  defendants. 

In  Michaelmas  term  last,  a  rule  rust  for  a  new  trial 
v,a>  granted,  on  the  ground  that  the  verdict  was  against 
till*  weight  of  evidence. 

.1.  Ji.  Wetmore  shewed  cause  in  Hilary  term  last; 
citnig  Sucain  v.  Hull  (a);  Woriman  v.  Marter  (6). 

•/.  ^1.  Street,  Q.  C,  in  support  of  the  rule,  referred  to 
M'llinv.  Taylor  (c).  (7ur,  adv,  vuU. 

( \vRTER,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
A  rule  nisi  for  a  new  trial  wis  granted  in  this  case  oa 
one  ground  only,  viz.,  that  the  verdict  was  against  the 
weight  of  evidence.  The  case  has  some  rather  peculiar  fea- 
tures. It  18  an  action  brought  by  an  incorporated  banking 
f-onipany  against  the  defendants,  as  administrators  of  one 
Thomas  Bet  ry,  ou  a  promissory  note  made  by  him  as  far  back 
as  April  3d,  1854,  payable  six  months  after  date.  It  is  said 
to  have  been  what  is  called  a  stock  note,  that  is,  discounted 
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1863.      ^y  ^h®  Bank  for  defendant  as  ft  stockholder,  under  some  pri- 
vilege allowed  to  stockholders.    This  note,  by  the  laches  ol 


Berky. 


^t^BANK"  ^^^  Bank,  ia  clearly  barred  by  the  stjitute  of  Limitations, 
against      nnless   there  has  been  a  part  payment  within  six  y^arsj 
and  this  is  a  fact  of  which  the  plaintiffs  were  bound  tosatisty 
the  jury.     If  such  payment  really  had  been  made  to  such 
a  creditor  as  a  banking  institution,  one  would  naturally 
expect  to  find  it  endorsed  on  the  note  itself;  or,  if  not  so, 
that  it  would  be  i)roved  by  the  evidence  of  some  officer  of 
the  Bank,  whose  duty  it  was  to  receive  monies  for  the  Bank : 
confirmed  by  some  entry  of  such  payment,  made  at  the  time, 
in  the  books  of  the  Bank.    In  this  case  there  is  no  such  «*vi- 
dence  as  this  ;  neither  the  note  itself,  nor  the  books,  nor  the 
cashier  or  teller  of  the  Bank  shew  any  pa)'ment  w^hatever 
made  on  this  note.     The  fact  rests  on  the  evidence  of  Mr. 
JSfreet,  the  President  and  solicitor  of  the  Bank,  who  statos 
that  he  was  authorized  by  Thomm  Berry ^  on  28th  JVbr.  1851*, 
to  retain  a  sum  of  ^,^10,  out  of  an  amount  of  insuranre 
money  for  wnich  he  was  then  accounting  to  Berry,  for  in- 
terest on  this  note  ;  and  that  he  made  a  written  memoramlum 
of  such  payment  on  a  sheet  of  paper,  which  he  produced, 
shewing  an  entry  of  that  nature.    No  receipt  was  allegetl  to 
have  been  given  to  Berry  for  that,  or  any  amount,  nor  wasi 
any  entry  made  o[  this  sum  to  Berry's  credit  with  the  liank, 
so  that  had  the  statute  of  Limitations  not    presented  a 
defence,  the  defendants  would  have  been  utterly  uD»l)le 
to  prove  this  payment  in  reduction  of  the  amount  due  oa 

the  note. 

We  cannot  too  strongly  condemn  the  treacherous  conduct 
of  3forrison^  Mr.  Sfreet'is  s^tudeut^  in  endeavouring  to  olitaia 
by  furtive  means  from  Mr.  StreeCn  books,  papers, and  jirivate 
depositories,  evidence  injurious  to  the  interest  of  his  masten 
client ;  conveying  such  evidence  to  the  defendants  in  the 
suit ;  and  otherwise  communicating  with  them  in  a  mannei 
hostile  to  the  plaintiffs,  and  encouraging  the  defendant-s  t« 
resist  the  claim. 

Still,  the  jury  were  the  proper  judges  as  to  how  far  his 
statements  would  throw  doubt  upon  the  correctness  of  the 
other  testimony.     The  nonproduction  by  Mr.  Street  of  his 

book, 
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book,  which  had  been  referred  to  by  Morrison^  and  the      Io"3. 
fact  that  there  was  another  pecuniary  transaction  between  charlotte 
Mr.  Street  and  Berry  on  the  same  day,  to  which  the  re-    Co.  Bank 
t lining  of  Berry's  money  might  possibly  have  had  reference,     bkr^y 
were  circumstances  which   might    naturally  have    raised 
doubts  in  the  minds  of  the  jury.     It  is  not  material  for  us  to 
say,  to  what  conclusion  we  might  individually  have  come  on 
Ihe  point  in  question.     It  was  one  peculiarly  for  the  deter- 
mination of  the  jury,  and  was  one  which  the  plaintiffs  were 
l»iind   to    prove  affirmatively  to  the  satisfaction  of  the 
jury.    The  affirmative  evidence  on  the  one  side,  was  mot 
V  Ji  statement  of  circumstances,  which  if  true,  were  incon- 
M^tent  with  that  affirmative  evidence.      No  such  evidence 
^vas  given,  as  would  have  been  available  had  the  transac- 
tion really  occurred,  and   the  affairs  of  the  Bank    been 
managed    with    ordinary  prudence  and    regularity.     The 
artion  was  not  brought  until  after  the  death  of  the  only 
party  besides  Mr.  /Street,  actually  cognizant  of  the  exact 
nature  of  the  transaction  (a).     All  these  matters  might  not 
unnaturally  have  led  the  jury  to  conclude,  that  the  i)lain- 
titfs  had  not  so  satisfactorily  established  the  issue  which  it 
In'  on  them  to  prove,  as  to  enal)le  the  jury  to  say  that 
i--ue  had  been  proved.      Whatever  conclusion  we  might 
iwflividually  have  come  to  on  the  fticts  submitted  to  the 
;ury,  we  think  they  were  the  proper  tribunal  to  deter- 
mine; as  to  the  credibility  and  sufficiency  of  the  evidence, 
and  that  their  decision  cannot  be  disturbed. 

Rule  discharged. 

tn)  See,  Rogers,  v.  Powell,  88  Law  J.  Ch.  648:  Morley  y.  Finney,  18  If. 
/?.  4S0;  Hill  V.  WilBon  L,  R,  8  Ch,  888;  Ex  parte  Simpnon,  2  Pugs,  142; 
f  *«•/*«  V.  D(x»ne,  4  Pugs,  as  to  the  effect  of  the  uncorroborated  statement  ol  a 
kVltneHii  Id  a  buit  against  the  esiate  of  a  deceased  person. 
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HEAVY  against  ODELL  and  Others. 

Evidence  is     f  ■  ^HIS  wiis  an  action  for  the  price  of  a  quantity  of  spruce 

contradict         I    Io<rs ;  tried  before  Carter,  C.  J.,  at  the  hist   tSt.  John 
a  sratement        "v"      . 
innde  by  a      Circuit. 

the  defendant,      The  plaintiff  hud  agreed  ^vith  the  defendants,  who  car- 

effector  such  J'i^'d  on  business  at  Jlusquaa/f,  under  the  name  of   Knight 

bii'lo  coutirm  ^   Companf/^  to  deliver  to  them  in  their  mill-pond  a  qnan- 

origniaUal*'*  ^^^^  ^^^  spruce  8aw  logs.     The  plaintiff  swore  that  he  had 

Where  evi-  hauled  a  quantity  of  logs  into  the  defendants  milI-i)on(], 

niissibifi  in      and  had  them  surveyed  by  one  Ilardhiq ;  that  he   Sfave  a 
itself,  the  time  ^.     ,  *,..,,        i  ,  x-   .    , 

ofiuadmift-    copy   ot   the  survey  bill  to  the  defendant  luught;     that 

discretion  of    he  made  DO  objection  to  it  for  a  considerable  time  ;  that 

uige.      ^^^  defendants  sawed  two  of  the  logs  in  their  mill,  and  had 

sold  a  portion  of  them  to  one  Garbutt. 

In  answer  to  this,  the  defendant  Knight  stated  that  he 
was  dissatisfied  with  IIarding\s  survey,  and  had  told  the 
plaintiff  so  at  the  time  he  delivered  the  copy  of  the  survt-v 
bill,  or  very  soon  afterwards  ;  that  the  defendants  had  never 
accepted  the  logs,  and  had  never  authorized  Grafbud,  or 
SLuy  other  person  to  take  any  of  them,  and  that  Garbu*f 
had  not  paid  the  defendants  for  any  of  them. 

The  plaintifi'in  reply,called  Garbutt  to  contradict  Knight, 
He  proved  that  he  had  taken  five  of  the  logs,  for  whit^h  he 
had  offered  to  pay  Knight^  and  that  Knight  told  him  he 
could  give  the  defendants  credit  for  the  amount,wbich  he  diti. 
The  defendants'  counsel  then  proposed  to  recall  Knight  to 
contradict  Garbutt ;  but  the  evidence  was  rejected. 

A  verdict  having  been  found  for  the  plaintiff', 

A.  R.  Wetmore,  obtained  rule  nisi  for  a  new  trial,  on  the 
ground  of  the  improper  admission  of  Garbutfa  evidence, 
and  the  improper  rejection  of  Knights  evidence. 

Duff  shewed  cause  in  Hilary  term  last;  contend- 
ing that  the  evidence  was  admissible  to  contradict  Kmghfs 
statement,  and  that  Knight  could  not  be  recalled. 

A. 
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A.  R.  Wetmore,  contra,  contended  that  (rar&i/^^'s  evidence      1863. 
was  inadmissible,  as  it  only  tended  to  confirm  the  plaintiff's    ~ 


original  case. 


Cur.  adv.  vult. 


against 

ODSLL. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  think  GarbuWs  evidence  was  admissible  on  the  au- 
thority of  Jacobs  V.  Tarleton  (a),  and  other  cases  to  which 
we  shall  refer.  He  was  called  to  contradict  a  statement 
iDade  by  Knight,  one  of  the  defendants'  witnesses,  as  to  a 
fact  which  appeared  for  the  first  time  in  the  defendants' 
evidence.  In  Jacobs  v.  Tarleton,  Lord  Demnan  says 
**It  was  not  proposed  to  call  Levi  to  contradict  any  state- 
*'  ment  made  by  the  defendant's  witness,  but  to  add  a 
^^fact  tending  to  confirm  the  plaintiff's  prima  facie  case". 
In  the  present  case,  Garbutt  was  called  to  contradict  a  state- 
ment of  one  of  the  defendants,  who,  in  giving  his  evidence, 
stated  that  Garbutt  had  not  paid  him  for  the  five  logs  ;  and 
the  effect  of  that  evidence  would  certainly  tend  to  confirm 
the  plaintiff's  original  case,  by  proving  a  fact  strongly  tend- 
ing to  show  a  dealing  by  Knight  with  those  five  logs,  as  his 
own  property.  In  Wright  r.  Wilcox  (b) ,  it  was  held  that  a 
plaintiff  might,  and,  it  seems,  ought  to  be  allowed  to  ex- 
plain by  evidence,  a  fact  which  appears  for  the  first  time 
in  the  defendant's  evidence,  and  that  the  Judge  had  a  dis- 
cretion in  admitting  evidence  in  reply.  In  Williams  v. 
Davies  (c),  Bayley  B.  asks  the  question,  "Have  you 
*'  ever  known  a  case  where  a  new  trial  has  been  granted, 
*^  because  a  Judge  in  the  exercise  of  his  discretion,  has 
**  allowed  a  party  to  give  evidence  at  a  late  period  of  the 
* '  cause."  And  in  Doe  v.  Bower (d) ,  Lord  Campbell  says, '  *It 
^'  is  not  suggested  that  the  evidence  was  inadmissible  in 
' '  itself,  or  that  any  injustice  has  been  done.  I  am  strongly 
**  inclined  to  agree  with  Lord  Lyndhurst  in  Williams  v. 
♦«  DavieSy  that  under  such  circumstances  the  ruling  of  the 
**  Judge  ought  not  to  be  disturbed." 

At  all  events,  therefore,  the  admission  of  OarbuiCs  evi- 


(a)  11  Q.  B.  421. 
(c;  1  dr.  <0  M.  464. 

7 


(ft)  9  (7.  B.  650. 
{d)  16  Q.  B.  803. 
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Heavy 
against 
Odell. 


dence,  at  the  time  it  was  admitted,  was  in  the  discretion 
of  the  presiding  Judge,  a  discretion  which,  in  this  case, 
was  properly  exercised. 

It  was  further  contended,  that  if  GarbutCs  evidence  wis 
admissible  to  contradict  Knight,  the  defendants  had  aright 
to  recall  Knight  to  contradict  Garbutt.  This  could  hardly 
be.  The  evidence  which  Knight  gave  was  contradicted 
by  Garbutt;  and  Knight  could  not  be  re-called  to  repeat 
that  contradiction,  or  to  strengthen  it.  If  he  could,  whv 
should  not  Garbutt  have  been  re-called  to  contradict 
Knight  again  ;  and  so  on,  ad  infinitum? 

Rule  discharged  {a), 

(a)  See,  WhUtaker\,  Welsh,  2  Phqs,  436;  and  Briggs  v.  McBnde,  Eil  T. 
iHTiS,  where  this  ease  is  cited,  and  followed.  And  see,  Whelpky  s .  Rileyi 
Allen,  275' 


END   OF   EASTER   TERM. 
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IN 

TRINITY  TERM, 

IN  THE  TWENTY-SIXTH  YEAR  OF  THE  REIGN  OP  VICTORIA. 


T 


CARRICK   against   McLEOD.  othjimc 

HE  defendant  in  this  cause  filed  an  oflfer  to  suffer  judg-  Where  the 

raent  by  default,  under  the  Act  18  Vict,  c.  9,  and  on  ittorLey  was 

the  27th  April,  1863,  gave  notice  thereof  to  the  phiintiff 's  consequence 
attorney,  at  i?ic/i/6ac^o,  who  sent  an  acceptance  of  the  offer  ^^fjlJl^^^^i^^^^. 
to  his  agent  in  Fredericton,  to  be  filed.    On  the  1st  Matj,  the  [^oun^feef  to 
aiCent  left  the  acceptance  in  the  Clerk's  office,  the  Clerk  ^*<^  an  accept> 

'^  .  ance  of  an 

being  absent;  it  was  soon  afterwards  returned  to  hira,  the  offer  to  confess 

Clerk  stating  that  the  plaintiff's  attorney's  bill  for  fees  had  within  the 

not  been  paid,  and  that  the  acceptance  could  not  be  filed  until  bv  the  Act  is 

it  was  paid.     On  the  15th  May^  on  affidavit  of  the  above  judge's'order 

facts,  and  on  affidavit  of  the  plaintiff's  attorney,  that  the  !J.^n[?„g |i^ 

non-payment  of  his  fees  was  caused    by  a  mistake,  and  5j'[|j^®Co ^' 

that  he  had  paid  them  as  soon  as  he  was  informed  of  their  ref"?«<i  ^  s©** 

It  aside, 
non-payment ;  a  Judge's  summons  was  obtained,  return- 
able the  19th  May^  calling  on  the  defendant  to  shew  cause 
ivhj  the  plaintiff'  should  not  have  further  time,  till  the  20th 
il/ay,  to  accept  the  defendant's  offer ;  and  upon  the  return 
of  the  summons,  an  order  was  made  granting  such  further 
time,  whereupon  the  plaintiff  filed  an  acceptance  of  the 
-offer. 

A. 
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1863.  A.  R.  Wetmore  now  moved  to  rescind  the  Judge'is  order^ 
contending  that  the  Jud<re  had  no  power  to  make  it.     The 

CaRRICK  c  it 

against  Act  gave  the  plaintiff  ten  days  after  notice  of  the  offer,  to 
McLeod.  elect  whether  he  would  accept  it  or  not,  and  authorized  a 
Judge  to  grant  him  further  time  to  make  his  election  ;  but 
here  the  plaintiff  did  not  require  further  time,  because  he 
had  alread}''  made  his  election  before  applying  to  the 
Judge.  Wetmore  v.  DesBnsay  (a),  shewed  that  the  Act 
was  to  be  construed  strictly,  [Ritchie,  J.  There  was 
no  offer  there  under  the  Act.]  The  attorney  being  in 
default  was  no  ground  for  granting  him  indulgence.  The 
order  made,  was  not  for  an  extension  of  time,  but,  the  grant- 
ing of  additional  time,  after  the  time  for  accepting  the  offer 
had  expired,  for  which  there  was  no  authority  in  the  Act. 
[Carter,  C.  J.  I  think  the  more  correct  form  of  order 
would  have  been,  for  the  plaintiff  to  file  his  acceptance 
nunc  pro  tunc,'] 

Fraser^  contra^  contended  that  there  was  nothing  in  the 
Act  requiring  that  the  application  for  further  time  should 
be  mfade  within  the  ten  days.  If  a  Judge  decided  that  a 
plaintiff  should  have  further  time,  the  Court  had  no  power 
to  interfere.  No  injustice  could  be  done  to  the  defendant 
by  accepting  his  offer.  [Ritchie,  J.  It  would  be  driv- 
ing the  parties  to  a  trial,  if  we  rescinded  th^  order ;  when 
both  of  them  say  they  de  not  wish  to  go  to  trial.] 

Per  Curiam:  —  The  motion  will  be  dismissed  without 
costs. 

ia)  4  AlUn,  356. 
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THE  PRESIDENT,  &c.,  or  THE  CENTRAL  BANK 
against  McEXEN. 


THIS  ■was  au  application  on  behalf  of  Thomas  Paddock,  An  actoai 
the  assignee  of  the  judgment  in  this  case,  to  reduce  the  neceggary  to 
amount  of  the  fees  charged  by  the  Sheriff  of  York^  on  a^.  sheriff  to 
ya.execution  issued  in  this  cause,  and  that  the  Sheriff  should  theref^,' 
pay  to  Paddock  the  full  amount  received  under  the  execu- ^^" iJ^®*^ 
tion.    It  appeared  by  the  Sheriff's  return,  that  he  had  re-^*|^^»j^^^® 
ceived  the  execution  on  the  6th  January^  1863,  indorsed 8*7®*^^}*** 

•^  acknowledg- 

to  levy  £477  9^,  8d.,  and  interest  on  £377  16.s.  llrf.,mentthat  a 

low  liftd  been 

from  the  I2tb  Decembery  1861,  till  paid,  besides  Sheriff's  maiie  on  his 
fees,  &c. ;   that  the  defendant  gave  him  a  written  ackuow-Snderi^aud 
ledgment  of  a  levy  under  the  execution,  on  all  his  goods  paw The  ^ 
and  chattels,  lands  and  tenements.      Ihat  afterwards,  on  g^^r^^' ^  *^® 
the   nth  Januari/,  1863,  an   order   of  His   Honor,  Mr.  ^^^^^^^7^J^*^ 
Justice    Wibnot  was  served   upon   him,  whereby  it   waa  ^J^^hS^P.-J^* 

*  '  "^  the  Sherift 

ordered,  that  on  payment  b}''  the  defendant,  of  £477  D.s.  8tZ.,  was  entitled 
and  interest  on  £377  16s.  IIJ.,  from  the  12th  December^  on tha amount 
18G1,  to  the  4th  Januavt/y  18b2,  the  Sheriff  should  return  ^^"iJeVendant 
the  execution  "  satisfied,"  and  that  satisfaction  should  bcp^i^utmhe^ 
entered  on  the  judgment  roll,  by  the  plaintiff's  attorney.  ^;^7*][,^^^.® 
That  on  the  21st  of  Januart/  18G3,  uud  before  the  return  {"^"^i^^^l^l^ 

•''  '  ho  refused  to 

of  the  execution,  the  defendant  paid  the  Sheriff  £478  1  l.s.  !'*kc.  and 

issued  execu- 
^fL  being  the  amount  directed  to  be  paid  by  the  Judge's  tion,  under 

order,  which  sum  the  Sheriff  was  ready  to  pay  over  to  the  Sheriff  levied: 

plaintiff,  subject  to  the  payment  of  certain  fees  claimed :  then  obtained 

viz.,  £9"  I6s,  '2d.,  poundage,  and  os.  M.  for  the  levy.        LVcKhaton 

The  Judge's  order  referred  to,  was  made  on  it  being  }*,j^^,j^j.^j^f 

shewn  that  on  the  -ithJanuarf/,  1862,  before  the  execution  I**®  ,*°T?u 

^*^  tendered,  the 

issued,  the  amountdueby  the  judgment  had  been  tendered  in  execution 

•^  *^  fshould  be  re- 

bank  notes  by  the  defendant,  to  William  II.  Robinson,  turned  "satia- 

•^  fied,"  and 

that  Eatldfac- 
tion  should  be  entered  on  the  judgment:  the  defendant  thereupon  paid  the  amount  to  the 
Sheriff.  Held,  —  thsit  he  was  entitled  to  retain  oiit  ot  the  amount  80  paid,  \i\A  poundage  and 
execution  fees. 

the 
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Central 

Bank 

against 

McKekn. 


the  assignee  of  the  judgment,  who  refused  to  accept  it, 
claiming  that  the  defendant  owed  him  a  larger  amount ; 
that  he  afterwards  agreed  to  accept  the  amount  of  the 
judgment,  but  required  it  to  be  paid  in  gold,  which  caused 
a  few  days  delay,  and  that  when  the  defendant  tendered 
the  gold,  Itobiiison  refused  to  receive  it,  stating  that  he 
had  assigned  away  the  judgment,  but  declined  to  8tat« 
to  whom  he  had  assigned  it ;  in  consequence  of  which,  the 
defendant  was  unable  to  pay  the  amount  till  the  execution 
issued. 

FraseVy  in  support  of  the  motion,  contended  that  the 
Sheriff  was  not  entitled  to  the  fees  claimed,  as  no  actual 
levy  had  been  made.  The  defendant's  acknowledgment 
did  not  amount  to  a  levy.  [Parker,  J.  How  can  the 
plaintiff  take  that  objection  ?]  To  be  entitled  to  poundage, 
the  Sherilf  must  levy  ;  he  did  not  receive  the  money  under 
any  levy  in  this  case,  but  under  the  Judge's  order;  and 
he  can  only  take  what  the  order  allows  him. 

Allen,  contra,  lioblnson^  the  assignee  of  the  judgment, 
or  Paddochy  who  claims  under  him,  improperly  and  wrong- 
fully issued  the  execution,  and  set  the  Sheriff  in  motion, 
and  they  must  pay  his  fees.  The  Sheriff  could  not  levy 
his  fees  from  the  defendant,  because  the  Judge's  order 
directs  satisfaction  to  be  entered  on  the  judgment,  on  pay- 
ment of  the  amount  indorsed  on  the  execution  ;  he  is  there- 
fore entitled  to  deduct  them  out  of  the  money  in  his  hands. 
An  actual  levy  is  not  necessary.  Doe  v.  Ilazen  (ff). 
[UiTCiiiE,  J.  Here  the  levy  was  the  very  best  one  possible. 
The  Sheriff  got  the  money.]  The  fee  is  given  expressly 
for  levying  and  paying  over.  1  Revised  Statute.^  487. 
Whether  the  moLey  is  paid  voluntarily  by  the  debtor  to 
the  Sheriff,  or  is  obtained  by  means  of  a  sale  of  his  goods, 
can  make  no  difference  :  in  either  case,  the  Sheriff  is  entitled 
to  his  poundage  and  fees,  for  his  trouble  and  risk  in  receiv- 
ing and  paying  over  the  money. 

Frasei'  in  reply.  There  must  be  a  levy  to  entitle  the 
Sheriff  to  poundage.    [Ritchie,  J.    How  do  you  get  over 


(a)  3  Allen,  87. 


the 
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the  case  of  Doe  v.  Hazenf    N.  Parker,  M.  R.     The       1863. 

plaintifl'  must  pay  the  Sheriff,     There  is  not  the  slightest    

ground  for  the  motion.     I  think  it  should  be  dismissed      bank. 

-•"h  costs.]  .  Z^. 

Per  Curiam :  —  Application  dismissed  with  costs,     (a) 

[a)  See,  Revnoldsv.  Ayers,  ante, p.  839;  Bissicksv,  The  Bath  Colliery  Co. 
L  R.,  2  Ex.  D,  469.  In  Brooks  v.  Palmer^  Hit,  T.  1878,  where  the  Sheriff 
went  to  levy  under  an  execution,  and  the  debtor  told  him  that  he  had  a  cer- 
uin  stock,  of  which  the  Sheriff  made  a  memorandum,  and  told  the  debtor  that 
be  had  levied  upon  it,  and,  at  the  debtor's  request,  left  it  in  his  possession,  on 
a  promise  that  it  should  not  be  removed ;  it  was  held  that  the  debtor  was 
4 stopped  from  saying  there  had  been  no  levy. 


THE   QUEEN  against  ROBERTS. 

THE  defendant  was  summoned  to  appear  before  Thomas  ^^^^f^P^^^^^ 
W.  Bliss,  Esquire,  a  Justice  of  the  Peace  for  the  "quor with- 
out  license 

County  of  Kenty  at  the  Parish  of  liichibucto  in  that  County  was  instituted 

(in  which   parish,    both   the   Justice  and   the    defendant  justice  of  the 

resided),  to  answer  a  complaint  for  selling  liquor  without  oi^tlie  return 

a  license.     At  the  return  of  the  summons,  the  hearing  was  mous!  ad™' 

adjourned  till  a  further  day ;  before  which  day,  the  defend- {^"j^j^^^p^^^^^ 

ant  went  before  another  Justice,  in  a  different  parish,  and  ^"K  ^^^ 

*^  '  adjourn  menty 

admitted   the  sale  of  liquor  without  license,  as  alleofcd,  defendant 

.     ^       ,  ...  went  before 

whereupon  this  Justice  entered  a  conviction,  and  imposed  another  Jus- 

a  small  fine  on  the  defendant.     At  the  adjourned  hearing  mitted  the 

liefore  Mr.  BlisSy  the  defendant  pleaded  this  conviction  in  upon  such 

bar;  but  Mr.  Bliss,  notwithstanding,  proceeded  with  the p"sJj\*^ne 

case,  and  convicted  the  defendant  of  the  offence  charged.  At^the"aii- 

A  rule  nisi  for  a  certiorari  to  remove  this  conviction,  J^^^V^^J  ^^^^' 

'  mg  before  A, 

havino:  been  obtained,  the  defendant 

1     ,      1  1        /•        pleaded  this 

Allen  Xioyr  shewed  cause,  and  contended  that  the  first  conviction  in 
conviction  was  a  fraud,  and  was  no  defence  to  the  conviction  proceeded  ' 
before  Mr.  ^/i>«,  the  defendant  having  himself  procured  itJTndVonvtS 
after  the  proceedings  before  Mr.  Bliss  had  commenced.  11^1^^!!" ha?'* 
The  other  Justice  had  no  jurisdiction  in  the  matter,  as  Ro  ^j^g*^^"^'^^'^^**" 
complaint  had  been  made  to  him,  and  he  resided  in  a 
different  parish. 

Rainsfordy  contra,  was  not  heard. 

Per  Curiam: —  It  was  a  most  fraudulent  proceeding  on 

the 
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1863.      the  part  of  the  defendant :  the  case  ought  never  to  have 

been  brought   before  the  Court,     The  rule  will   be  dis- 

Thb  Quken    ,  J 

agmnst     charged. 
BoBEBTs.  Rule  discharged. 


THE  QUEEN  affainst  STURGES. 

On  the  trial  FTIHE  questions  in  this  case  were,  whether  on  the  trial 
maSon  for'^in-  JL  of  an  information  for  intrusion  on  Crown  land,  a 
J^^^^i^j-noZtejjrosejwi  could  be  entered ;  and  if  so,  whether  it  could 
Smi  tf  5ic    ^®  ^^"®  ^y  ^^^  Solicitor-General,  acting  on  behalf  of  the 

eyidenoe  falls  rjrnwn 

to  make  out  '^*"^"- 

the  case;  and       Walters j  Solicitor-General,  for  the  Crown,  contended, 

it  may  be  done 

by  the  Soiici-  Ist.  That  the  practice  in  cases  of  this  kind  was  to  enter  a 
iaihe  m,me  of  nolle  prosequi;  otherwise  the  Crown  would  be  in  a  worse 
Genefai™^  position  that  a  subject.     Manning^s  Exoh,  Pr,  216.     2d. 
That  the  nolle  prosequi  might  be  entered  by  the  Solicitor- 
General,  acting  for  the  Attorney-General. 

IVelmore,  contra.  If  a  nolh  prosequi  can  be  entered  at 
all,  it  must  be  by  the  Attorney-General  himself.  1  Chit. 
Crini,  Law  487.  [Cauter,  C.  J.  This  is  not  a  criminal 
case.]  A  nolle prof^equi  may  be  entered  before  the  trial, 
but  it  cannot  be  done  at  the  trial,  after  the  jury  have  been 
sworn  to  try  the  issue.     Rex  v.  Crannur  (a). 

Cur,  adiK  vxdt. 

Carter,  C.  J .,  now  delivered  the  judgment  of  the  Court. 
This  was  an  information  of  intrusion,  by  the  Attorney- 
General  ou  behalf  of  the  Crown,  to  recover  the  possession 
of  land.  The  case  was  conducted  on  behalf  of  the  Crown 
l)y  the  Solicitor-General,  who  failed  to  make  out  any  case 
which  would  entitle  the  Crown  to  a  verdict.  He  applied 
to  the  learned  Judge  at  the  trial  to  enter  a  nolle  prosequi ^ 
and  the  question  whether  he  was  entitled  to  do  so,  was 

(a)  lLd.Say.12\. 

reserved 
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reserved  for  the  opinion  of  the  Court.     It  was  objected      1863. 

that  in  such  a  case,  a  nolle  prosequi  could  not  be  entered  at     " 

all ;  and  if  it  could,  it  must  be  moved  for  by  the  Attorney-     against 
General  himself.  Sturges. 

If  the  Crown  (not  being  able  to  become  nonsuit)  can- 
not avail  itself  of  a  nolle  prosequi  j  it  is  placed  in  a  much 
worse  position  than  its  subjects,  which  would  be  contrary 
to  all  theory,  and  most  unfair  in  practice.  That  this  is  not 
so,  appears  from  a  passage  in  Coke's  Institute  139  (b). 
'*  The  King's  Majesty  cannot  be  nonsuit,  because  in  judg- 
"  ment  of  law  he  is  ever  present  in  Court ;  but  the  King's 
"  attorney,  qui  sequitur  pro  domino  rege^  may  enter  an 
'*  uUerius  non  vult  prosequi y  which  hath  the  effect  of  a  non- 
'*  suit.  But,  in  an  information  by  an  informer,  qui  tarn  &c. 
"  the  informer  may  be  nonsuited.'' 

In  Bunbury,  220,  a  question  arose,  whether  the  Attorney- 
General  upon  an  information  qui  tam  i&c.  could  withdraw 
a  juror  upon  an  information  in  the  Attorney-General's 
name  only  ;  it  was  admitted  he  could  enter  a  nolle  prosequi 
upon  that  information,  which  in  effect  amounted  to  with- 
drawing a  juror. 

AVe  think  also  that  this  proceeding  may  be  taken  by  the 
Solicitor-General  on  behalf  of  the  Attorney-General,  though 
of  course  it  must  be  in  the  name  of  the  latter  officer. 
Several  informations  of  this  nature  might  be  under  trial  in 
different  counties  at  the  same  time,  in  all  of  which  it  would 
be  impossible  for  the  Attorney-General  to  be  personally 
present;  and  it  would  be  unreasonable  and  xmjust,  if  he 
had  not  the  right  to  appear  by  the  Solicitor-General,  or 
any  other  counsel  to  whom  he  may  think  tit  to  entrust  the 
the  conduct  and  management  of  his  causes,  without  losing 
any  of  the  privileges  which  appertain  to  his  office,  and 
to  the  Crown  whom  he  represents.  The  case  of  Jiex  v. 
Bulkeley  (a)  goes  further  than  the  present.  In  that  case, 
kSeymour  moved,  as  he  stated,  on  behalf  of  the  Attorney- 
General,  that  certain  lauds  whicii  had  been  extended  by 
a  writ  of  extent,  might  bo  sold  pursuant  to  the  statute  25 

(a)  1  r.  *j;256. 

Oeo. 
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Sturges. 


1863.  Q^o^  3^  c.  35.  Hullock  B.  said/'  The  words  of  the  statute  are 
The  Quebn  "  '^^  ^''^  application  of  his  Majesty* a  Attorney- General,^ 
against  **  and  I  have  heard  both  the  late  Lord  Giffbrd,  when  Attor- 
''  ney-General,  and  the  present  Master  of  Rolls  say,  that 
*'  though  a  motion  of  course,  it  must  be  made  personnVy 
''  by  the  Attorney-General."  Garrow  B.  "  I  recollect  the 
'*  late  Lord  Chief  Baron  Richards^  saying  that  the 
"  motion  must  be  made  by  the  Attorney-General  himself." 
The  officers  of  the  Court  stated  that  such  motions  were 
frequently  made  on  behalf  of  the  Attorney-General,  and 
drawn  up  in  his  name  ;  and  Jervis  and  Olarke  said,  they 
had  themsclTes  made  motions  of  the  same  description  iq 
the  name  and  on  the  behalf  of  the  Attorney-General 
Motion  granted. 

We  think  therefore,  in  reason  and  on  authority,  the  Solici- 
tor-General had  a  right  to  stop  the  case  at  Nisi  Priiis^  l)y  an 
entry  to  be  made  on  the  postea,  ullerius  nan  vuU  prosequi. 
on  which  judgment  might  be  entered. 

Rule  discharged. 


Vv'ETMORE  arialnst  McLEOD  and  Others. 


DEBT  by  the  Sheriff  of  Kent,  to  recover  poundage  on 
£3,000,  as  the  value  of  a  compromise  made  after 


Two  execu- 
tions against 
B,  for  £6,«X0, 

the  suit  of  A  levy  under  a  ^.j^a.  execution,  issued  on  a  judgment  re- 

and^theot^er  covered  by  the  defendants   against  John   W.  Uolderness : 

at  his  suit  as 

administrator,  were  delivered  to  the  Sheriff,  with  direclions  that  the  first  named  exK'U- 
tion  was  to  be  first  satihlied.  The  SlierilT  levied,  and  afterwards  by  direction  of  A^*  attorney, 
abandoned  the  leviet*,  and  returned  the  executions *' 2\uUa  Botta,^^  indonting  thereon  hi« 
fees  and  poundage.  Held,  —  in  an  action  for  pounduge  on  the  second  execution,  (pound- 
age on  the  firht  having  been  paid),  that  an  admission  by  A.^  that  he  had  received 
£9,000  of  the  amount  he  claimed  trom  the  judgment  debtor,  was,  in  the  absence  of  any  evi- 
dence by  him  of  the  amount  of  the  compromine,  evidence  from  which  the  jury  mi^ht  intVr 
that  that  was  the  amount  of  the  compromise  in  both  actions,  £6,000  of  which  wa8  appli- 
cable to  the  first  execution,  leaving  £3,000  as  the  amount  of  the  compromise  of  the  second 
execuUoD,  and  upon  which  the  Sheriff  was  entitled  to  poundage  under  1  Jiev,  Stat,  c  lt>3.^ 

tried 
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tried  before  Parker^  J.,  at  the  last  Kent  circuit. 

The  facts  of  the  case  are  fully  stated  iu  the  judgment. 

Verdict  for  the  plaintiff  for  £54  15«. 

A  rule  nisi  for  a  new  trial  having  been  granted,  on  the 
grounds  that  the  verdict  was  against  evidence,  and  for 
the  improper  rejection  of  evidence. 

D.  S.  Kerr  shewed  cause  in  Hilary  term  last,  con- 
tending :  1st.  That  there  was  clear  evidence  of  a  com- 
promise for  the  two  executions  for  £9,000,  and  that  the 
jury  were  warranted  in  inferring  that  £6,000  were  applied 
to  the  first  execution,  leaving  £3,000  for  the  other,  on 
which  amount  the  plaintiff  was  entitled. to  recover  pound- 
age. 2d.  The  deed  was  properly  rejected,  the  plaintifl* 
being  neither  a  party  nor  privy  to  it,  and  no  express 
reference  being  made  to  it  in  the  conversation  relied  on. 
Clerk  V.  Withers  (a),  Mihhaay\.  Smith  (i),  Ilarring- 
ton  V.  Taylor  (c),  Kavanah  v.  Phelon  ((/),  Alchin  v. 
Wells  (e).  Chapman  V.  JJoiHby  (f ) y  liairsiorne  v.  Wil- 
klnson  (g)j  Bullen  v.  Ansley  (A),  Bac,  Ah.  ''Fees'' 
(C)  were  cited. 

Palmer^  contra.  The  finding  was  on  an  express  com- 
promise, and  there  is  no  evidence  to  sustain  such  a  finding. 
A  compromise  cannot  be  presumed  from  the  mere  fact  of 
a  levy  having  been  made  and  afterwards  withdrawn  at  the 
request  of  the  execution  creditor.  The  deed  should  have 
been  admitted.  The  defendants  had  no  opportunity  to 
produce  documents  recited  in  the  deed  until  the  deed  was 
in  evidence. 

Cur,  adv,  vult. 


1863. 

Wetmore 
against 
McLeod. 


Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  brought  by  the  late  Sheriff  of  the 
County  of  Keni^  to  recover  his  poundage  and  execution 
fees  on  a  fieri  facias^  issued  by  the  defendants,  on  a 
judgment  recovered  in  the  Court  of  Common  Pleas  for 
that  County,  indorsed  to  levy  £6,004. 


(a)  6  Mod,  290. 
(d)  1  Kerr,  472. 
ig)  4^M,^  S,  256. 


(b)  2  SHund.  943. 

(c)  6  T,  R.  470. 


(c)  16  East  J  378. 
(/)  8  M.  4f  T^,  249. 
(A)  6  £«p.  111. 

The 
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^^^^'         The  plaintiff  obtained  a  verdict  for  poundage  on  £3,000, 

Wktmorb   ^^  ^^^  value  of  a  compromise  made  after  levy,  in  accord- 

against     ance  with  the  table  of  fees  in  the  Revised  Statutes^ p.   487, 

HcLsoD.    .^y^j^^   j^fl.gp    prescribing    the    rate   of    poundage   *'for 

**  levying  and  paying  all  monies  on  execution,"  adds  the 

following  words  "  if  compromised  after   levy,  the  same 

"  rate,  to  the  value  of  the  compromise." 

It  was  contended  that  the  plaintiff  did  not  give  suffi- 
cient evidence  of  there  having  been  any  compromise,  or 
any  evidence  of  the  value  of  the  compromise,  beyond  an 
admission  of  Mr.  McLeod,  one  of  the  defendants  (since 
deceased),  which  was  susceptible  of  another  meaning,  and 
that  the  learned  Judge  improperly  rejected  evidence  of  a 
deed,  which  if  received,  would  have  shewn  or  tended  to 
shew,  that  the  admission  applied  to  the  terms  of  that  deed, 
and  not  to  any  compromise  of  the  execution. 

No  authority  was  cited  to  warrant  the  admission  of  the 
deed  tendered.  The  defendants'  counsel,  when  asked  at 
the  trial  by  the  learned  Judge,  whether  it  was  intended 
to  shew  by  the  deed  ^hat  the  compromise  was,  answered 
in  the  negative.  It  was  produced  to  the  Court  at  the 
argument,  and  has  been  examined  by  us.  The  plain- 
tiff was  neither  a  party  nor  privy  to  it  when  made, 
and  for  aught  that  appeared,  was  ignorant  of  its 
existence  at  the  time  of  the  conversation.  No  express 
reference  was  made  to  it  in  the  conversation  j'elied  on, 
and,  however  slight  the  admission  may  have  been,  it  was 
made  while  this  action  was  pending,  in  a  conversation 
solely  arising  in  consequence  of  the  Sheriff's  demand,  and 
in  reference  thereto ;  luid  we  think  was  properly  left  to 
the  jury,  who  were  cautioned  by  the  learned  Judge  as  to 
the  effect  of  it,  in  comparison  with  the  other  evidence  in  the 
case. 

When  the  whole  evidence  is  considered,  it  appears  to 
us  very  probable  that  the  plaintiff  has  recovered  a  larger 
sum  than  he  would  have  obtained  on  a  sale  of  the  property 
levied  on  ;  but  it  was  no  fault  of  his  that  he  did  not  pro- 
ceed to  sell.     He  did   all   that  was  required  of  him,  and 

proved 


Digitized  by  VjOOQIC 


In  the  Twenty-Sixth  Year  of  VICTORIA.  537 

proved  at  the  trial  all  that  could  be  expected  of  him  to      1863. 
prove  ;  and  though  his  valuation  of  the   goods   levied  on    " 
may  have  been  excessive,  still  there  was  reason  to  think      against 
that  the  execution  creditors  did  intend  to  levy  on  sufficient    McLbod.. 
to  cover  the  execution,  and  were  under  the  impression 
that  they  had  done  so,  though  they  were  probably  mis- 
taken in  that. 

It  appeared  that  two  executions  against  Jo/m  W.  Hol- 
dernesSj  each  for  £6,004  were  delivered  to  the  Sheriff  at 
the  same  time,  viz.  26th  June,  1858,  to  be  executed;  one 
at  the  suit  of  McLeod  for  his  own  debt,  which  was  to  have 
the  priority,  —  the  other,  at  the  suit  of  the  defendants  in 
this  action  for  a  debt  due  to  them  as  the  administrators  of 
one  George  Sutherland.  A  schedule  of  goods,  with  the 
following  written  memorandum,  was  given  to  the  Sheriff 
with  the  executions :  *'  You  will  levy  on  the  property  in 
•*  the  annexed  schedule,  as  pointed  out  by  Mr.  J,  Markham. 
^*  Dated  26th  June,  1858."     The  levy  was  as  directed. 

The  plaintiff's  attorney  shortly  afterwards  sent  word  to 
the  Sheriff  to  levy  on  some  logs,  fearing  the  first  levy 
would  be  insufficient,  but  the  Sheriff  did  not  receive  the 
direction  until  it  was  too  late  to  act  on  it ;  but  it  tended  ta 
confirm  the  impression  that  the  intention  had  been  to  levy 
enough  to  cover  the  amount  of  the  execution  in  the  first 
instance.  On  the  Ist  July^  the  plaintiff's  attorney  wrote 
to  the  Sheriff  as  follows  :  — 

**  I  hereby  request  you  to  abandon  the  levy  made  by 

^^you  upon  all  the  goods  and  chattels  levied  under  the 

*^  execution  in  this  cause,  and  return  the  said  execution 

•*  *  NuUa  Bona,'  unless  you  sell  withotit  indemnity."     The 

Sheriff,  in  reply,  said  he  would  sell  without  indemnity, 

supposing,  though  perhaps   erroneously,  that  he   could 

retain  the  proceeds  of  sale  until  he  was  indemnified.  Upon 

this,  the  plaintiff's  attorney  on  the  same  day,  directed  him 

to  abandon  the  levy  altogether  on  the  execution  in  this  cause. 

Similar  directions  had   already  been  given   in  the  other 

suit.    The  levies  probably  had  served  the  purpose  intended, 

of  making  terms  with  the  assignees  of  Hbldemess,  who 

had  become  a  bankrupt  in  England.     On  this,  the  Sheriff 

withdrew 
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1863.      withdrew  the  levy,  and  returned  the  execution  with  his 

fees  indorsed,  he  claiming  full  poundage,  and  the  expenses 

against  "*  ^^^^  ciises.  Neither  at  this  time,  nor  afterwards,  when 
McLeod.  he  rendered  his  bill,  did  McLeod  state  that  the  levies  were 
withdrawn  without  compensation  ;  on  the  contrary,  on  the 
9th  Af/f/ffst  following,  when  asked  if  he  was  going  to  settle 
the  bill,  he  said,  ''  he  was  about  getting  an  arrangeraeut 
•*  with  the  assignees  of  JloJderness,  to  close,  and  that  as 
*'  soon  as  that  was  done  he  would  settle  it/'  The  Sheriff 
haviii"  waited  until  the  end  of  September^  again  called  on 
Mr.  McLeod,  who  then  referred  him  to  his  attorney,  Mr. 
Jameti ;  but  the  Sheriff  refused  to  go  to  Mr,  James^  and 
commenced  actions  to  recover  his  poundage.  It  was 
proved,  that  in  the  first  action  he  had  recovered  the  full 
poundage  on  £H,004;  but  before  this  recovery,  and  after 
the  action  bnuight,  McLeod  had  a  conversation  with  the 
plaintiff  at  Buctouche^  and  told  him  that  he  wanted  to  have 
the  suits  settled;  that  he  had  received  £9,000  from  the 
assignees^  for  lohat  he  2vas  contending  for  against  Holdtr- 
ness. 

Now,  when  it  is  remembered  that  the  execution  plaintiff-^ 
were  at  perfect  liberty  to  withdraw  the  levies,  and  make  a 
compromise  without  the  consent  or  knowledge  of  the 
Sheriff*,  or  any  intimation  to  him  of  the  terms  on  which 
the  levies  were  withdrawn  ;  and  that  the  reasons  for  with- 
drawing the  levies  were  not  at  any  time  stated  to  the 
Sherifi*;  it  is  impossible  to  say  that  there  was  not  pre- 
sumptive evidence  of  some  compromise,  and,  if  this  were 
so,  what  was  the  proper  course  for  the  defendants  to  have 
taken  ?  Was  it  not  incumbent  on  them,  either  to  rebut 
the  presumption,  by  shewing  that  there  was  no  compro- 
mise, the  levies  being  abandoned  without  any  considera- 
tion, or,  to  shew  what  the  consideration  was,  —  which 
would  fix  the  value  of  the  compromise  ? 

If  the  defendants,  for  other  prudential  reasons,  would 
not  disclose  the  terms  on  which  the  levies  were  withdrawn, 
they  must  take  the  consequences.  In  the  absence  of  any 
such  evidence  from  the  party  in  whose  power  it  was  to 
give  it,  we  cannot  say  that  the  jury  were  not  at  liberty  to 

infer 
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infer  that  the  value  of  the  compromise  iu  the  two  actions      1863. 

was  ^9,000  ;  £6,000  of  which  would  be  applicable  to  the     

first  execution,  leaving  £3,000  as  the  compromise  of  the      against 
second  (a).  McLeod. 

It  is  very  true,  that  according  to  the  most  reliable  evi- 
dence of  the  value  of  the  goods  levied  on,  the  proceeds  of 
sale  would  not  have  reached  this  sura,  and  the  whole,  in- 
deed, might  have  been  swallowed  up  by  the  first  execution. 
And,  as  a  general  rule,  it  may  be  very  proper  that  where  there 
is  no  evidence  of  the  terms  of  the  compromise,  it  should 
not  be  presumed  to  exceed  the  value  of  the  levy ;  and, 
indeed,  where  it  does  apparently  exceed,  evidence  may  be 
given  to  explain  the  circumstances,  and  shew  that  other 
ingredients  entered  into  the  compromise,  or  were  the 
inducement  to  it,  so  as  to  fix  the  true  amount  on  which 
the  poundage  should  be  paid.  But  it  must  be  remarked 
that  it  is  not  quite  so  easy,  four  years  after  the  levy,  to 
ascertain  by  mere  opinion,  the  true  value  ;  or,  what  is  of 
more  importance,  what  the  parties  themselves  may  have 
t;ikcn  as  the  value.  There  may  be  a  great  diversity  of 
opinion,  as  to  what  goods  seized  on  execution  will  produce 
at  a  sale,  and  if  an  execution  plaintiff  relies  on  such  evi- 
dence, when  he  has  it  in  his  power  to  shew  what  the  real 
transaction  was,  he  is  not  entitled  to  a  very  favorable 
consideration  if  he  finds  himself  a  loser. 

In  Englandy  the  SheriiT  is  entitled  to  poundage  on  the 
levy,  where  there  is  no  sale,  and  we  should  be  inclined  to 
think  our  Legislature,  in  allowing  poundage  on  the  value 
of  a  compromise  made  after  levy  and  before  sale,  took  it 
for  granted  that  the  plaintifi^,  who  had  the  whole  control 
of  the  m&tter,  would  inform  the  Sheriff  of  the  nature 
and  terms  of  the  compromise,  by  which  his  charge  was  to 
be  regulated.  All  such  information  has  been  withheld  in 
the  present  case ;  and  as  the  verdict  does  not  appear  to  be 
against  law  or  evidence,  or  the  jury  to  have  been  misdi- 
rectedy  we,  after  full  consideration,  are  of  opinion  that  the 
rule  for  a  new  trial  should  be  discharged. 

Rule  discharged. 
{a)  See,  T%fts  v.  Hathetoay,  4  Alhfij  62. 
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Doe   on   the   Demise   of  SIMPSON   against  FALLS. 

^Sfj^^^'T^  tried  before  Ritchie,  J.,  at  the  last  ^7. 

d^ed jt  ai>°  *  JCj    John  circiut.     lu  order  to  make  out  his  title,  the 
K'cnll^know-^  ^  ^^  ^^^  plaiiitift'  gave  in  evidence  a  licence  from  the 

du'^/mibse-      Surrogate  Court   of  King's  County,  to  Sarah  Simpson, 
quonttoits     administratrix  of  WiUlam  Simpson;  and  a  deed  of  the 

rej^istry,  the  -^ 

Registrar  may  land  iu  dispute,  from  Henry  SwymmerXo  tne  lessor  of  tho 

prove  the  duj  plaintiff.   The  deed  was  dated  and  registered  (as  appeared 

aniuiiattlie    by  the  certificate),  on  the  5th  Jitine,  1849,  with  a  certi- 

aernow/edg-  ficateof  acknowledgment  by  the  grantor,  dated  the  6th  June, 

ujwnuatthat^^^^-     ^'^^  Registrar  of  deeds  was  called  as  a  witness, 

A"i?ceii  e  b    ^°^  proved   that  the  entry  in  the  registry  book  corres- 

the  Surrogate  ponded  with  what  appeared  upon  the  deed ;  that  the  deed 
Court,  to  sell  i  i.  * 

real  estate,     was  registered  on  the  5th  June^  and  that  the  certificate 
pigned  by  the  of  acknowledgment  was  upon  the  deed  at  the  time  it  was 
Buffidcnt  1?    produced  for  registry.    The  deed  was  admitted  in  evidence, 
il^ttraJ,^^  subject  to  objection.     The  objection  to  the  licence  was, 
Court!^  ^^^®that  it  was  not  signed  by  the  Surrogate.     It  was  in  the 
form  prescribed  by  the  rules  made  by  the  Court  of  Chan- 
cery, under  the  authority  of  the  Act  3    Vict.  c.  61,  and 
ended  thus  :  *'  By  the  Court.      Wm.  McLeod^  Registrar.'" 

A  verdict  having  been  given  for  the  plaintiff,  a  rule  nisi  ^ 
for  a  new  trial  was  granted,  on  the  ground  of  the  improper  , 
admission  in  evidence  of  the  deed  and  licence.  | 

S.  B.  Thomson  shewed  cause  in  Easter  term  last. 
Ist.  It  was  competent  to  call  the  Registrar  to  prove  that 
the  deed  was  in  fact  registered  on  the  5th  June^  and  that 
the  certificate  of  acknowledgment  was  on  it  at  the 
time ;  thereby  shewing  that  the  date  of  the  acknowledg- 
ment was  a  mistake.  The  Registrar  would  be  bound  to 
record  a  deed  if  the  acknowledgment  was  sufficient  in  form, 
and  appeared  to  be  signed  by  the  proper  authority,  even 
though  it  bore  an  impossible  date ;  as,  for  example,  the 
31st  June. 

2d. 
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2d.  It  is  not  necessary  that  the  licence  should  be  signed      1863. 
bv  the  Surrogate.     The  words  of  the  Act  3  Vict.  c.  (il,     ~— ^^ 
are,   *«  The  Surrogate  Court  "shall  have  power  to  grant     Simpson" 
licence  (a).     The  act  of  granting  it  is  a  judicial,  and  not     o,9ni7t8t 
a  mere  ministerial  proceeding.     In  the  Court  of  Equity^ 
the  decrees  are  signed   by  the   Registrar,  and  not  by  the 
Judge. 

A,  R.  Wetmore,  contra,  contended,  1st,  that  the  evi- 
dence of  the  Registrar  was  inadmissible  :  that  the  plaintiff, 
having  elected  to  rely  <m  statutory  evidence  to  prove  the 
registry,  must  establish  the  fact  by  complete  evidence  of 
that  description,  and  could  not  do  so  partly  by  oral  evi- 
dence, and  partly  by  the  certificate  upon  the  deed. 

2d  That  the  licence  was  not  properly  authenticated. 
The  Registrar  was  appointed  for  a  particular  purpose,  and 
to  do  certain  duties ;  and  the  Act  gave  him  no  authority 
to  issue  licences. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
A  rule  nwi  for  a  new  trial  was  granted  in  this  case,  on 
the  ground  of  the  impro[)er  admission  in  evidence, —  1st, 
Of  a  deed  from  IL  Swyrnmerto  the  lessor  of  the  plaintiff, 
which  bore  date  the  5th  June,  1849 ;  and  which,  by  the 
memorandum  at  the  end  of  the  deed,  appeared  to  have  been 
acknowledged  on  the  6th  Jane,  1849  ;  ajid  to  have  been 
registered  on  the  5th  June,  1849.  To  explain  this  a|)parent 
incongruity  of  dates,  by  which  it  would  appear  that  the 
deed  was  registered  the  day  before  it  was  acknowledged, 
and  was  therefore  improperly  registered  ;  the  Registrar  was 
called  as  a  witness,  and  proved,  from  an  examination  of  the 
registry  books,  that  the  entries  in  those  books  compan^d  ex- 
actly with  what  appeared  on  the  deed  itself;  that  the  deed 
was  registered  on  the  5th  June,  1849  ;  and  that  the  acknow- 
ledgment was  a  part  of  the  document  registered  on  that  day ; 
thereby  shewing  conclusively,  that  the  deed  was  acknow- 
ledged previous  to  its  registry  on  the  5th  of  June,  1849, 

(a)  See  Consol.  Stat.  p.  i&6. 

8  and 
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Doe  dem. 
Simpson 

ugainat 
Falls. 


and  that,  therefore,  the  deed  was  properlj  registered,  and 
admissible  in  evidence  as  a  registered  deed. 

The  best  evidence  of  the  registry  of  a  deed,  would  h% 
the  registry  books  themselves ;  but  for  obvious  reasons 
of  risk  and  inconvenience,  the  1  Hev.  Stat.  287,  §  39 
(a),  provides  that  the  Registrar  shall  not  be  obliged 
to  attend  any  Court  with  the  registry  book,  but  that  an 
examined  copy  of  the  registry  would  be  evidence ;  and 
if  the  Registrar,  as  in  this  case,  by  a  comparison  of 
the  deed  with  the  registry,  states  that  they  exactly  corres- 
pond, it  would  amount  to  the  same  thing,  and  would 
establish  the  fact  which  is  necessary  to  be  proved  ;  namely, 
that  the  acknowledgment  was  previous  t<»  the  registry. 
We  .think,  therefore,  that  this  deed  was  properly  received 
in  evidence  as  a  registered  deed  (6). 

The  2d  objection  was  the  admission  in  evidence  of  a 
licence  to  sell  real  estate,  purporting  to  have  been  granted 
to  Sarah  Simpson  by  the  Surrogate  Court  of  King's 
County.  This  was  signed  "  By  the  Ci)urt.  William 
McLeody  Registrar."  It  was  contended  that  such 
licence  should  have  been  signed  by  the  Surrogate  himself. 
We  are  of  opinion  that  the  licence  is  in  proper  form,  duly 
autheuticatod.  The  Act  in  force  at  the  time,  was  3  Vici, 
c.  61  ;  and  it  is  evidently  contemplated  b;^  that  Act,  that 
the  granting  licence  to  sell  real  estate,  whether  by  the 
Court  of  Chancery  or  by  the  Surrogate  Court,  should  be  a 
judicial,  and  not  a  more  official  proceeding;  and  if  so,  the 
Registrar,  who  it  is  evident  is  the  proper  officer  and  clerk 
of  the  Court,  is  the  person  to  record  and  attest  the  orders 
and  decrees  of  the  Court  The  filth  section  of  the  Act 
authorised  the  Court  of  Chancery  to  make  rules,  and  forms 
of  practice  and  proceeding,  as  well  for  that  Court,  in  mat- 
ters made  cognizable  before  it  by  the  Act,  as  for  the  Sur- 
rogate Courts.  The  C(»urt  of  Chancery  did,  cm  the  9th 
Ocfffber^  1840  (See  Allen^s  Rules  127),  make  rules  and 
prescribe  certain  forms.  The  10th  rule  ordained  ••  That 
''  the  following  forms  be  used  in  matters  relating  to  the 


(a)  Conaol,  Stat,  c,  74,  i  U 


(h)  Ste  Ihe  y.  RideotU,  8  Alien, 601 

*«8aid 
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•*'  said  Surrogate  Court,  with  such  altenitions  and  additions  1863. 

**  as  the  case  may  render  necessary,  or  the  Surro<rate  in  ~     '. 

"  particular  circumstances  noay  peroiit  or  prescribe."  Simp-»om 

The  form  23  is,  '•  Licence  to  sell  the  real  est.ito,  hv  the  ?f'**'^' 

r  ALLS. 

"the  Court  of  Chancery,"  which  rerites  the  petitirin, 
Dotice,  and  decision  of  the  Court;  and  direcjts  that  the 
petitioner  have  h'cence,  and  he  is  eujpovvercd  and  authoriscnl 
to  make  sale,  &c.,  concluding  thus:  '•  By  tlie  Court.  J. 
•*  F".,  Registrar."  but  without  any  seal. 

No  separate  form  is  given  fin*  the  licence  tn  be  irranted 
by  the  Surrogate  Court ;  but  section  5 1  of  the  Act  had  en- 
acted that  every  licence  to  sell  or  to  lease  real  estate,  shall 
be  made  in  such  form  as  the  said  Court  of  Chaiurery,  or  Sur- 
rogate may  prescribe.  Now,  if  the  form  No.  2:^  is  nut  to  be 
coDsidered  binding  on  the  Surrogate  Court,  still  we  must 
presume,  in  the  absence  of  anything  to  the  contrary,  that  it 
had  been  adopted  and  prescribed  by  the  Sujro^atr  Court. 
We  can  find  no  reason  for  using  a  different  form,  wiien 
mutatis  mutandis^  this  one  is  sufficient.  lA»rin  No.  2r>, 
**  Bond  on  sale  of  real  estate,"  begins  thus:  *'  V\  henas 
"licence  has  beengranti-d  by  the  Court  of  Clinieerv  (or 

«*  Surrogate  Court,  in  an  1  f>r  the  County  of ),  a.v  (he 

case  may  6e." 

In  the  Table  of  Fees,  in  the  sehtnlule  to  3  VicL  c.  (U 
(^  Attends  Rules,  Appendix  xviii),  there  is  a  fee  to  the  Sur- 
rogate, for  sentence  or  decree  in  ordin.iry  eases  of  irr.mtin'^ 
licence  to  sell  real  estate,  passing  accminis,  or  ol  distri- 
bution, &c.,  £1  3s  i(L  ;  and  no  fee  for  signing  a  licence, 
though  there  is  a  fee  for  signing  warrants  of  ai)[)raisenieht, 
and  for  fiats,  orders,  and  certiticates,  where  his  signature 
is  contemplated,  or  might  be  requisite.  And  among  the 
Registrar's  tees,  is  one  for  certificate  of  licence  iov  sale  of 
real  estate,  5s, ^  which  seems  to  shew  that  the  sentence  or 
decree  of  the  Court  granting  licence  to  sell,  was  to  bo 
proTed  by  the  certificate  of  the  Registrar. 

Under  the  old  Act,  26  Geo.  3,  c.  11,  which  gave  juris- 
diction to  the  Governor  and  Council,  to  giant  licences  to 
^ell  real   estate,  the  form  used,  and  which  has  been  re- 
peatedly 
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1863.      peatedly  recognized,,  was  an  extract  from  the  minutes  in 

jy^^  ^^^     the  Coimcil  book,  signed  by  the  Prorincial  Secretary,  who 

Simpson     was  then,  ex  officio.  Clerk  of  the  Council  (a). 

^^Tls.  ^^  think  the  licence  to  sell,  in  this  case,  was  properly 

authenticated  :  both  objections,  therefore,  failing,  the  rule 

for  a  new  trial  must  be  discharged. 

Rule  discharged - 

(a)  See,  Canghey  v.  Inman,  anttyp.  399. 


ib\h.June,  BAXTER  against  HALLETT. 

The  name  and  f  |  TRESPASS  for  false  imprisonment,  against  the  defend- 
of  the  plain-  JL  ant,  a  Justice  of  the  Peace.  At  the  trial,  the  plain- 
need  n'ot  be^  tiff  proved  the  service  in  Nbve7nber,  1861 ,  of  a  notice  of  ac- 
on"the"otice  ^ion,  in  which  the  name  and  place  of  abode  of  the  plaintiff  s 
senJetTon  a  attorney  were  stated  at  the  foot  of  the  notice  only.  No 
Justice  of  the  eyj^jence  ^as  ffiven  to  shew  whether  the  action  was  com- 

Peiice,  under  ^ 

1  Rvv.  Stat.  c.  menced  within  six  months  after  the  cause  of   action  arose, 

129,  ^8;  it  is  ,  ^i        /.         xi  •  y     •  . 

Bufficieut  if  or  more  than  one  month  atter  the  service  oi  the  notice ; 
at^the^tbot^o^f  and  the  learned  Judge,  thinking  such  proof  necessar3% 
**in°an* action  ordered  a  nonsuit,  to  which  the  plaintiff's  counsel  declined 
S?e!Xpii"r-to  submit.  The  defendant  called  no  evidence,  and  the 
e^^K^ence  that  learned  Judge  directed  a  verdict  for  him,  but  the  jury 
the  action  was  ft,und  for  the  plaintiff. 

m^ncedt'iiithe  lu  Hilary  term  last,  8.  H,  Thomson  moved  for  a  rule 
a  monthTfter  nisl  for  a  new  trial ;  contending  1.  That  it  was  necessary 
whereupon  ^^  prove  the  time  of  the  commencement  of  the  action,  2. 
toected^a  ^^^*'  *'^®  uotice  of  action  was  defective,  the  name  and 
nonsuit,  to  place  of  abode  of  the  plaintiff's  attorney  not  havinor  been 
which  the        ^  •    .      t  i  f*      .      t  r» 

plaintiff  did    endorsed  thereou,  asrequiredby  1  Revised  Statutes ^ cap .129^ 

andohtaineda§  8.     The  statute  must  be  strictly  complied  with:  sub- 

motion* for"   scribing  the  attorney's  name  at  the  foot  of  the  notice  was 

a  new  trial,  it      ^       .a?  •      i. 

appeared  by   ^^^^  SUfllCient. 

the  Nisi  Pri- 

us  record,  that  the  declaration  was  entiUed  more  than  a  month  after  the  notice.    Held* 


this  was  prima  facie  evidence  of  the  time  of  commencing  the  action,  and  that  the  dod^ 
suit  was  wrong,  but  that  the  plaintiff  should  have  submitted  to  It;  therefore  a  new  trial 
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Per  Ouriam:  —  If  the  name  and  abode  of  the  attorney      1863. 

appear  anywhere  on  the  notice,  it  is  sufficient.  

Baxter 
Rule  nisi  on  the  Ist  point.  against 

Gray^  Q.  C,  shewed  cause  in  Easier  term  last.  It  was  Hallett*^ 
not  necessary  to  prove  that  a  month  had  elapsed  after  the 
service  of  the  notice  ;  the  tenth  section  of  the  Act  sets  out 
what  is  required  to  be  proved,  but  does  not  mention  this. 
The  eighth  section  requires  a  month  to  elapse,  but  it  was 
for  the  defendant  to  shew  that  it  had  not  done  so,  as  in  the 
case  of  the  statute  of  Limitations.  [Wilmot.  J.  If  you 
gave  no  notice,  you  could  not  proceed ;  therefore  you 
must  prove  a  notice,  and  prove  that  it  is  according  to 
law.]  The  tenth  section  nion^Iy  requires  proof  that  the 
action  was  commenced  within  six  nionlh>5.  [Kitctiik,  J. 
That  section  n.*quires  that  you  should  '*  prove  lac  action 
*'  brought,  and  notice  thereof  given  within  the  time  lim- 
*'  ited  ;"  that  must  have  leierence  to  the  time  of  serving  the 
notice.]  The  Nlu  Prius  vwoid  was  evidence  (if  the  time 
tue  action  w<  s  brought;  it  shews  that  the  de(^laration  was 
entitl<»d  oi'  Hilar f/  term,  and  it  will  bt)  [)resnmpd  that  the 
writ  was  issued  of  that  term  :  therefore  inoro  I'lan  a  month 
had  elapsed  after  the  service  of  the  notice. 

S.  It*  T/ioifison,  contra.  The  pl(»ji  of  the  g<»neral  issue 
places  the  defendant,  l)y  the  provisions  of  the  Act,  in  the 
same  position  as  it'  ho  iiad  pleaded  s[)eciall y  ;  the  burden 
of  proving  when  the  action  was  c(nnniencevl,  is  on  the 
jjlainliff.  [Cauteu,  C  J.  The  JV7.s/  /^7*'/.s*  record  shews 
that  the  declaration  is  cntithnl  oi'  JLl'ir//  t(M*m.  and  this  is 
prima  facte  evidence  that  the  action  was  commeiiced  on 
the  tirst  day  of  that  term,  and  this  evidence  was  not  r(d)ut- 
ted.  KrrcFiiE,  J.  The  oidy  <pu»stion  I  see  .in  the  ca>e  is 
whether  the  Nl-u  Prius  record  is  evidence  (»t*  the  com- 
mencement of  the  action.]  When  a  counsel,  depending 
ou  a  Judge's  ruling  at  the  trial,  calls  no  evidence,  and  tiio 
jury  lind  against  the  Judge's  direction,  he  is  entitled  to  a 
new  trial.  [Ritchie,  J.  On  principle,  it  would  be  a  bad 
state  of  things,  if  a  counsel  could  clisrcganl  the  ruling  of 
the  Judge,  with  the  expectation  of  i)ersuading  the  jury 

also 


Digitized  by  VjOOQIC 


546  CASES  IN  TRINITY  TERM 


1863.  also  to  disregard  it.]  The  jury  must  find  according  to 
the  Judge's  ruling,  otherwise  a  counsel  would  often  be  mis- 
led hy  his  confidence  in  the  Judge's  opinion. 


Baxtkr 
against 

i^ALLETT.  Cur.  adv.  vuU. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trespass,  for  an  act  done  by  the 
defendant  acting  as  a  Justice  of  the  Peace.  A  proper 
notice  of  action  was  proved,  but  there  was  no  evidence 
given  that  the  action  had  not  been  commenced  until  one 
month  after  the  service  of  such  notice.  The  learned  Judge 
thinking  such  proof  necessary,  ordered  a  nonsuit,  to  which 
the  plaintiff's  counsel  declined  to  submit.  The  defendant's 
counsel  relying  on  the  ruling  of  the  learned  Judge,  called 
no  evidence  nor  set  up  any  defence,  save  that  on  which 
the  Judge  had  ruled  in  bis  ftivor,  and  which  ought  under 
that  ruling  to  have  secured  him  the  verdict  of  the  jury. 
1  he  learned  Judge  directed  a  verdict  for  the  defendant  <ji 
this  single  ground,  but  the  jury  found  a  verdict  for  the 
plaintiff.  During  the  argument,  it  appeared  by  reference 
to  the  JV^m  JPrius  record,  that  the  entitling  of  the  declara- 
tion was  more  than  a  month  after  the  service  of  the  notice. 
This,  being  prima  facie  evidence  of  the  commencement  of 
the  action  (a),  would  remove  the  ground  on  which  the 
nonsuit  vas  ordered,  and  the  direction  to  find  a  verdict  for 
the  defendant  given.  But  there  must  nevertheless  be  a 
new  trial.  The  case,  now,  is  in  this  position.  It  went  ta 
the  jury  against  the  express  opinion  of  the  Judge,  and  the 
defendant,  relying  on  the  validity  of  his  objection  so  sup- 
ported, called  no  evidence!  The  plaintiff's  counsel, 
on  the  other  hand,  insisted  on  what  appears  to 
have  been  considered  at  the  trial  as  his  right,  and 
took  the  course  which  was  formerly  not  unfrequently 
adopted,  of  going  to  the  jury  and  asking  for  a  ver- 
dict in  defiance  of  the  opinitm  already  expres.sed  by  the 
Judge, — a  practice  happily  now  decided  to  be  inadmissible. 

As   it    turns   out,  the   defendant    took    an   untenable 

(a)  By  the  rule  of  Hilary  term,  1876.  the  day  ot  the  isauing  of  tlie  niicmoDS 
is  to  be  stated  in  the  Nisi  Frius  record. 

objection 
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objection,  and  the  cause  should  have  gone  to  the  jury. 
So  far  the  plaintiff  was  right.  On  the  other  hand,  he 
should  have  acquiesced  in  the  ruling  of  the  Judge,  and 
sought  his  remedy  in  the  Court  above,  instead  of  endeavor- 
ing to  induce  the  jury  to  assume  the  decision  of  both  law 
and  fact. 

Both  parties  therefore  have  been  wrong;  and  while 
setting  aside  the  verdict,  which  we  think  ought  not  to 
stand,  we  shall  do  it  with  a  direction  that  the  costs  of  the 
former  trial  shall  abide  the  event  of  the  suit. 

Rule  accordingly  (a). 

{a)  The  decision  in  thie  case— Uiat  Uie  name  of  Uie  pUintiiTs  attorney  need 
not  be  indorsed  on  the  bNck  of  the  notice  of  action  —  was  followed  in  the  case  of 
McQUveray  v.  Gahlt,  HUary  teini,  1878  {Fisher,  J.  dis^entiu^). 

On  the  other  point,  an  to  the  right  ol  the  plaintiff's  oounsr  I  to  address  the 
jary  alter  the  Jud^e  ha«  ordered  a  nonsuit,— see  Hodges  v.  Ancrum,  II 
Exch.  214;  Commercial  Bank  v.JEtna  Insurance  Co.,  ante,p.  441. 

And  MS  t(>  gran  ling  a  new  trial  where  the  verdict  is  perverse.— see  anU 
p.  390,  note  («). 


1863. 

Baxtkr 

against 

Haxxbtt. 


FENETY  and  Another  affainst  SIMONDS. 

ASSUMPSIT  on  an  agreement  to  perform  work  on  a^J?®/m*ntto 
house  ;  tried  l)efore  Ritchie,  J.,  at  the  last  St.  e/oA/i  Perform  work 
uas  DA  en  re™ 

circuit.     The  agreement  was  in  writing,  dated  the  Hth^iucedtowrit- 
January^  1857,  and  contained  a  stipuhitiou  that  unless  the  signed  till  a 
work  was  completed  by  a  certain  day,  the  plaintiffs  should  therris^notb- 
forfeit  to  the  defendant,  £5  for  every  day  that  it  remained  Ihl^ffier"' 
unfinished  after  the  specified  time.     The  defendant  signed  [hemseWw? 
the  agreement  about  the  day  of  its  date,  and  left  it  with  Jg^  ™*^*^f ^|. 
the  plaintiffs  for  signature;  but  they  declined  signing  it, ^p®*!*^® .^»"<>"* 
unless  the  time  stated  for  the  completion  of  the  work  was  entered  into, 
extended  ten  days.     This  alteration  was  made,  and  the  to  the  signing 
contract  signed  by  the  plaintiffs,  in  March^  1857.      The^ 
work  had  been  going  on  since  January ;  and  while  it  was 
in  progress,  and  before  the  plaintiffs  signed  the  agreement, 
the  defendant  asked  them  to  undertake  some  other  work, 
in  addition  to  that  contracted  for. 

According 
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1863.         According  to   the   plaintiffs'  eridence,   they  told  the 

— -—    defendant  that  if  they  undertoolc  this  additional  work,  they 

against     could   not  perform    their   contract   within  the  stipulated 

fiiMoxDs.    time ;  and  that  the  defendant  thereupon  agreed  to  waive 

that  part  of  the  agreement.     The  defendant  denied  that  be 

had  agreed  to  waive  the  time  of  performance.     The  work 

was  not  completed  until  sometime  after  the  day  agreed 

upon;    and    unless   that   stipulation  was  waived  by  the 

defendant,  the  plaintifls  would  have  been  overpaid,  taking 

into  consideration  the  forfeiture  of  £5  a  day. 

The  learned  Jud^re  directed  the  jury  that  the  contract 
would  take  cHcct  from  its  date,  when  the  work  was  com- 
menced, and  not  ni(n*ely  from  the  time  it  was  signed  Ijv 
the  plaiiitilfs ;  and  if  the  defendant,  after  the  eommonre- 
mcut  of  the  work  waived  the  stipulati(m  as  to  the  foilVit- 
uro,  he  would  not  b(»  entitled  to  exact  it.  Verdict  for  the 
plaintilfs,  —  the  jury  tindinfi:  that  there  had  been  a  waiver, 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  the 
/ground  of  misdirection, 

jS,  It,  T/ioinson  shewed  cause  in  B.fsfer  term  last,  anJ 
contended  that  when  the  agreement  was  signed  h\  the 
plaintills  in  Mfin/i,  it  took  etiect  frcm)  the  date,  and  in  the 
same  manner  as  if  it  had  been  signed  by  both  parlies  in 
Jcnt'fai'f/,  Tli(^  plrintilfs  were  induced  to  sign  the  contraci 
on  the  faith  of  the  waives-  by  the  defendant  of  the  time  f<>i 
coin})letion.  The  ellect  of  the  oral  agreement  was  not  to 
defeat  the  written  contract.       WaJIis  v.  LittelJ  (a). 

A.  7?.  We f more,  contra.  The  performance  of  the  con- 
tract could  not  be  waived  until  the  contract  came  into 
force;  and  it  had  no  existence  until  March,  when  the 
plaintilf  sii::ned,  before  Avhich  time  the  alleged  waiver  to.»k 
place.  There  was  no  mutuality,  and,  consequently,  no  con- 
tract, until  the  plaintills  signed,  [('arter,  C.  .1.  Have 
3^()u  any  authority  to  shew  th;:t  an  agreement  may  not  he 
binding  from  its  date,  though  not  signed  by  all  the  parties? 
Ritchie,  J.  All  the  work  done  before  March^  was  done 
under  the  agreemeiit.]     There  was  no  agreement  till  the 


(a)  8  Jur.  A.  S,  743.  s.  c.  11  C.  B„  X,  S.  369. 
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plaintiffs  signed.  [Ritchie,  J.  Yes,  there  was ;  and  the 
plaintiffs  were  working  under  it.  Suppose  they  had  not 
signed  at  all ;  could  they  not  have  recevered  for  the  work? 
Or,  could  '  they,  after  signing  the  agreement,  have  said 
that  it  took  effect  only  from  that  time,  and  charged  the 
defendant  a  different  rate  for  the  work  done  previously  ?] 

Cur.  adv.  vult. 


1863. 

Fknbtt 

against 

SlMONDS. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court, 
and,  after  stating  the  facts  of  the  case,  said  :  —  It  is  con- 
tended on  behalf  of  the  defendant,  that  the  contract  did 
not  come  into  existence  till  it  was  executed  by  the  plain- 
tilKj  in  March y  and  that,  therefore,  there  could  have  been^ 
no  waiver  by  the  defendant  of  that  which  had  no  existence, 
at  the  time  when  such  supposed  waiver  took  place.  In 
the  case  of  a  parol  agreement,  such  as  this,  there  is  noth- 
ini(  to  prevent  the  parties,  if  they  choose,  from  binding 
tluMuselves  and  making  the  agreement  effective  from  a  date 
previous  to  the  time  of  the  aetnal  signature.  It  is  not  like 
tlio  case  of  a  deed,  which  takes  ellect  from  the  delivery. 
Here,  the  defendant,  who  is  the  party  now  contending  for 
tho  later  operation  of  the  agreement,  himself  signed  it  at 
the  time  it  bears  date.  The  defendant,  when  he  signed, 
w:is  willing  to  make  it  operative  from  the  date,  and  it  is 
clejir  that  both  parties  subsequently  acted  upon  it  as  an 
'iirreement  made  at  the  time  it  bears  date.  The  plaintiffs 
had  acted  ou  the  agreement  previous  to  signing  it,  by 
commencing  the  work ;  and  for  the  work  so  done,  they 
have  charged,  and  the  defendant  has  paid  according  to  the 
terms  of  that  agreement.  If,  —  as  we  must  assume,  after 
the  finding  of  the  jury,  —  the  defendant  agreed  to  waive 
the  stipulation  as  to  time,  and  thereby  induced  the  plain- 
titfs  to  sign  the  contract  as  it  was,  it  would  almost  amount 
to  a  fraud  on  the  plaintiffs,  to  avoid  the  effect  of  the  waiver 
hy  contending  that  the  agreement,  which  was  evidently  at 
the  time  contemplated  as  one  made  by  both  parties  on  the 
Mth  January^  was  not  made  till  March.  By  their  partial 
performance,  and  subsequent  signature  in  March,  we  think. 


as 
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1863.      ng  between  the  plaintiffs  and  defendant,  it  was  the  same  as 

if  both  parties  had  executed  the  contract  on  the  14th  Jan- 
Fenkty 

against       ^^Hf' 

SiMOMDs.  The  case  of  Davis  v.  Jones  (a) ,  establishes  that  parol 
evidence  is  admissible  to  shew  that  a  written  contract 
which  has  no  date,  was  not  intended  to  operate  from  its 
delivery,  but  from  a  future  uncertain  period.  Afartiari^ 
where  the  agreement  on  its  face  appears  to  be  presently 
operative  from  a  date  inserted  therein,  and  it  is  shewn  bj 
parol  evidence  that  it  was  actually  signed  by  one  of  the 
parties  subsequently  to  such  date,  the  agreement  would  be 
operative  from  the  date,  unless  it  was  clearly  made  to 
appear  that  it  was  the  intention  of  both  parties  that  it 
should  only  operate  from  the  time  of  the  last  signature. 
In  this  case,  it  was  abundantly  clear  that  both  parties 
intended  that  the  agreement  should  operate  from  the  14th 
January y  1857  —  the  date  mentioned  in  the  agreement  itself, 
and  that  they  acted  on  it  as  such.  This  being  so,  the  only 
ground  on  which  a  new  trial  was  moved  for  fails,  and  the 
rule  must  be  discharged. 

Rule  discharged. 

ia)  17  C.  B,  625. 


MoKAY  against  BOTSFORD. 

IT.,  a  person  HpRESPASS  for  taking  and  carrying  away  a  quantity 

of  the  Pro-        I      of  boards ;  tried  before  Parker ^  e/.,  at  the  last  Wed- 

vlDcial  Board         ,       t    • 

of  Agricui-     morland  circuit. 

pr^priated         The  defendant  was  chairman  of  *<  The  Provincial  Board 

FoMh^to^^  **  of  Agriculture,"  a  corporation  established  by  the  Act  22 


plaintiff,  and 

told  the  defendant,  the  chairman  of  the  Board,  that  he  had  done  so,  and  he  approyedof  it. 

Held,— that  aa  the  relation  of  master  and  servant  existed  between  the  Board  and  fr,aD^ 

he  did  the  act  in  the  course  of  his  service,  there  was  a  sufficient  ratification  otTP*  act 

by  Uie  defendant,  and  that  he  was  liable  In  trespass.  

Vid. 
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Vict.  c.  10.  The  plaintiff  had  entered  into  a  contract  with  1863. 
the  Board,  for  the  erection  of  a  building  at  Sussex  Vale^  ^^ 
for  the  purpose  of  holding  an  Agricultural  exhibition,  and  against 
the  defendant  was  chairman  of  a  committee  appointed  to 
superintend  the  erection  of  the  building,  and  the  prepara- 
tion of  the  grounds.  Being  dissatisfied  with  the  manner  in 
which  the  plaintiff  was  doing  the  work,  the  committee. had 
taken  it  out  of  his  hands,  and  the  boards  in  quention,  being 
his  property,  were  left  on  the  ground.  The  Exhibition 
was  to  open  on  a  Tuesday^  by  which  time  it  was  necessary 
to  have  the  building  completed,  and  the  adjacent  grounds 
cleared.  These  boards  \fere  on  the  ground  on  the  previ- 
ous Saturday^  with  no  prospect  of  their  being  removed  by 
the  plaintiff,  and  on  that  day  they  were  sold  by  one  Wilson^ 
a  person  in  the  employ  of  the  committee,  and  were  to  be 
removed  by  the  purchaser  on  the  following  Monday. 
Before  they  were  removed,  Wilson  told  the  defendant 
that  he  had  sold  them,  and  the  defendant  said  it  was  the 
best  thing  he  could  do.  The  proceeds  of  the  sale  were 
received  by  the  committee. 

The  learned  Judge  left  to  the  jury  the  question,  whether 
at  the  time  Wilson  sold  the  boards,  he  was  acting  as  the 
servant  of  the  committee ;  and  directed  them  that  if  he 
was  so,  and  the  defendant  had  assented  to  what  Wilson 
had  done,  he  would  be  liable. 

A  verdict  having  been  given  for  the  plaintiff;  a  rule 
nisi  for  a  new  trial  was  granted  on  the  grounds  of  misdi- 
rection, and  that  the  verdict  was  contrary  to  evidence. 

A.  L.  Palmer  shewed  cause  in  Easter  term  last,  con- 
tending that  even  if  Wilson  had  no  previous  authority 
from  the  committee,  yet  inasmuch  as  he  was  acting  as  the 
servant  of  the  committee,  their  subsequent  ratification  of 
bis  act  rendered  them  liable  to  the  same  extent  as  if  it  had 
been  done  by  their  previous  authority.  The  members  of 
a  corporation  were  liable  in  trespass,  if  they  committed  a 
wrongful  act  for  the  corporation.  The  defendant  having 
adopted  and  ratified    Wilson^s  act,  became  a  trespasser. 

Sadler 
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1863. 

McKay 
against 

BOTOFORD. 


Sadler  t.  Henlock  (a);  WiUon  v.  Tumman  (6).  The 
committee  received  the  proceeds  of  the  sale,  which  made 
the  case  stronger. 

Smith,  Attorney-General,  contra.  WiUon  was  not  the 
se  rvant  of  the  defendant  in  removing  the  boards.  [Ritchie, 
J.  He  was  the  servant  of  the  committee ;  and  he  com- 
municated what  he  had  done  to  them,  and  they  assented 
to  it,  is  that  not  equivalent  to  a  pr(*vious  command?]  The 
defendant  was  not  acting  in  his  individual  character,  but  as 
an  otlicer  of  th(3  corporation.  He  did  not  assume  the  direc- 
tion of  the  buildin:^,  ni>i'  employ  Wihon^  and  did  not 
direct  the  sale  of  iho  boirds,  or  know  that  they  wore 
«:oin<i:  tt)  l)(3  sold.  The  boards  were  not  removed  at  the 
time  of  tlie  dcf 'iiJiinl's  conversation  with  ]J7/^'0//,  and 
nolhini]^  took  p!;ien  afterwards  to  make  him  liable.  A  sub- 
se(pient  assi^nt  will  n«it  make  a  man  a  tres[)asser,  unless 
the  act  was  done  for  his  u^e  or  benelit.  IltUuird  on  Torts 
•t;>4 ;  Wihon  v.  Tii/,rijiun  (i).  ]ViL'<on,  in  selling  tlie 
Ixjards,  lu-ted  as  tiie  ai^ent  ot  the  cor[)oration,  and  n(;t  of 
the  (Kd'eiulant,  and  theref  )re  no  adoption  by  liini  of  117?- 
.'^on\s  act,  can  make  him  liable. 

Cur.  adv.  rulL 

CAirrKit,  C.  J.,  now  delivered  the  judgment  of  the  Court  : 
and,  after  stating  the  tai-ts  of  tlie  easr^,  said  : — There  can  ])e 
no  doui>t  thut  the  act  of  )f7^o//,  in  selling  the  plaintiff's 
linnber,  and  tlien'by  cau^ini^  it  to  be  removed  (however 
necessary  for  the  purpose  of  iiaving  the  ground  ready  for 
the  oj)eniiig  of  the  Exhihition),  v»'as,  as  regards  the  plain- 
tiff, a  wroi.gl'nl  aet,  for  whieh,  primarilv,  Wilson  would  bo 
liable.  How  then  do^s  tlie  defendant's  liability  for  the 
aet  of  i) //.s*o/t  arise  ?  That  must  depend  on  the  question 
whether  at  the  time  the  act  was  committed,  the  relation 
of  master  and  servant  existed  between  Wilson  and  the 
connnittee,  of  whi^'h  the  defendant  was  a  member  and 
chairman;  and,  if  so,  whether  the  aet  was  committed  in 
the  course  of  his  service. 


{a)  4  E.  dc  B,  670. 


(6)  6  .v.  if-  G.236. 
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It  cannot  be  doubted  that  what   Wilsoji  did  ^  was  carry^      1863, 
ing  out  an    object  (and  a  necessary  object),  which   the 
committee  had  in  view.  against 

We  think  the  i^reliminary  question  as  to  the  existence  ^Botsfobd* 
of  the  relation  of  master  and  servant,  was  one  for  the  jury, 
which  was  distinctly  left  to  them,  and  that  on  the  evidence, 
it  was  quite  open  to  them  to  find  us  they  have  done,  that 
such  relation  existed.  That  relation  being  established, 
what  was  said  by  the  defendant  to  Wilson,  when  informed 
of  his  having  sold  the  lumber^  and  the  additional  fact  of 
the  committee  having  received  the  benefit  of  the  proceeds 
of  the  sale,  in  account  with  the  purchaser,  would  be  quite 
sufficient  ratificati(m  of  Wihon^s  act  (if,  under  the 
relation  of  master  and  servant,  any  ratification  were 
necessary),  to  create  a  liability  in  the  defendant,  for  the 
wrongful  act  of  Wilson. 

Rule  discharged. 


PATTISON   arjainst   TINGLEY. 

TRESPASS  qua7*e  dausnm  Jref/ity  and  for  assault  and  An  unrepis- 
false  imprisonment;  tried  before  Parlcer,  J.,  at  thereieasc^trans- 
last  Westmorland  circuit.  perty^J'the 

The  alleged  trespass  to  the  land  consisted  in  the  d^f^^^-tites^no  rieht 
dant's  having  entered,  on  the  31st  July,  1861,  and  cutj^  enter  on  the 

the  grass.     The  defendant  set  up  as  a  defence,  that  he  was    As  between 

^  *■  .   the  grantor 

the  owner  of  the  land,  under  a  deed  of  release  and  quit»nd  grantee, 

claim  from  one  John  Pattisou,  which  deed  was  dated  Jul f/ of  a  deed 

transfers 
the  title  and 
possession  by  relation,  firom  the  delivery  of  the  deed ;  bat  it  will  not  affect  Ihe  Intermediate 
rigijts  of  tnird  parties,  not  privy  to  the  deed. 

In  trespass  qu.  d,  /regit,  on  the  dlst  Ju(y,  the  plaintiff  proved  possession  only;  the 
defendant  justitied  ae  owner  of  the  land,  und^r  a  deed  dated  the  15th  July,  but  not  regis- 
tered till  the  1st  August.  Held,— That  as  against  the  plaintiff,  the  delendant  had  not  title 
by  relation  ft'om  the  date  of  the  deed. 

A  msrson  specially  deputized  by  a  Sheriff  to  execute  a  writ,  is  not  a  deputy  within  the 
meaning  of  1  Mev.  S/at,  c.  131,  and  i^not  required  to  give  security. 

An  execution  issued  on  a  summary  judgment  is  a  justification  to  the  Sheriff,  for  any  aet 
done  ander  it,  without  proof  of  the  fUing  of  the  bill  of  costs,  as  directed  by  the  Act  12 

5th. 
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1863.      5th,  1861,  but  was  uot  acknowledged  or  recorded  till  tiie 

Ist  August,     The  plaintiff  proved  no  title  to  the  land, 

against      ^"*  relied  on  his  possession,  —  having  held  adversely  to 
TiNGLEY    John  Patlison  for  upwards  of  six  years. 

The  defendiint  justified  the  assault  and  imprisonment, 
under  an  execution  against  the  plaintiff  at  the  suit  of  one 
Johjison,  issued  out  of  the  Court  of  Common  Pleas  for  Wesl- 
morlandVAmnty  .which  execution  the  defendant  was  specially 
deputized  by  the  Sheriff  of  Westmorland  to  execute.  It  was 
object(Ml  that  this  execution  was  not  admissible  in  evidence, 
without  proof  th.'^t  a  copy  of  the  bill  of  costs  had  been  filed,  as 
required  by  the  Act  12  Vict,  c,  40,  §  7  ;  also,  that  it  was  no 
justification  to  the  defendant,  as  he  had  not  given  the  security 
required  by  the  1  Revised  /Statutes  c,  131,  §  5,  and  was 
therefore  not  authorized  to  act  as  Sheriff's  deputy. 

The  learned  Judge  admitted  the  execution,  and  directed 
the  jury  that  it  was  a  justification  for  the  defendant.  In 
reference  to  the  trespass  to  the  land,  he  left  it  to  the  jury, 
to  find  when  the  deed  from  John  Pattison  was  delivered 
to  the  defendant ;  and,  if  after  the  31st  July^  he  directed 
them  to  find  for  the  plaintiff.     Verdict  for  the  defendant. 

In  Michaelmas  term  last,  a  rule  nisi  for  a  new  trial  was 
granted,  on  the  grounds  of  misdirection,  improper  recep- 
tion of  evidence,  and  verdict  against  evidence. 

A.  L,  Palmer  shewed  cause  in  Easter  term  last.  1, 
It  was  no  part  of  the  Sheriff 's  duty  to  ascertain  whether 
a  bill  of  costs  has  been  filed,  as  directed  by  the  Act. 
There  was  no  proof  that  it  was  not  filed,  and  the  pre- 
sumption is  that  it  was  so.  Jam<*.ST,  McLean  (a).  If 
the  copy  of  the  bill  of  costs  was  not  filed,  it  would  not 
render  the  execution  void,  but  only  irregular,  and  the 
plaintiff  should  have  applied  to  set  it  aside.  2.  The  defend- 
ant was  not  a  deputy  Sheriff,  but  a  mere  bailiff;  and  was 
therefore  not  required  to  give  security  under  the  jRevised 
Statutes,  c.  131.  [Caktbr,  C.  J.  We  will  not  trouble 
you  on  that  point.]  3.  The  deed  from  John  Pattison^ 
passed  the  title  in  the  land  to  the  defendant,  as  soon  as 

(a)  3  Allen,  164. 

the 
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the  deed  was  registered ,  and  the  registry  related  back  to      1863. 

the  date  of  the  deed.     As  between  the  defendant  and  the    r 

Fattisoit 
grantor,  this  would  clearly  be  the  case,  and  the  plaintiff     agaimt 

could  be  in  no  better  position.  At  all  events,  it  was  com-  Tinglby. 
petent  for  the  defendant  to  justify  the  entry  as  made  by 
the  command  of  John  PaUison^  the  owner  of  the  land,  of 
which  the  deed  would  be  evidence,  even  if  it  did  not  pass 
the  title  until  registry.  Hunt  v.  Massey  (a) ;  Steele  v. 
Mart  (6). 

Fraserj  contra.  1.  There  was  no  proof  that  a  copy  of 
the  bill  of  costs  was  filed  ;  and  the  execution  was  a  nullity 
unless  this  was  done.  The  act  was  not  merely  directory ; 
but  it  declared  that  no  execution  should  issue  on  any  judg- 
ment unless  the  bill  of  costs  was  filed.  [Ritchie,  J. 
Would  it  not  be  presumed  that  the  Clerk  of  the  Court  did  his 
duty,  and  that  the  copy  of  costs  was  filed  before  he  issued 
the  execution  ?]  That  might  be  the  case  if  the  attorney 
had  to  produce  a  ^CBCipe  for  every  execution  he  issued: 
the  issuing  the  execution  was  the  act  of  the  attorney. 
[Cartek,  C.  J.  It  would  be  a  grievous  hardship  if  the 
Sheriff  was  obliged,  in  every  case  when  he  received  an 
execution,  to  enquire  whether  the  copy  of  costs  had  been 
filed.  Ritchie,  J.  How  do  you  get  over  the  case  of 
James  v.  McLeanf  Suppose  the  case  of  an  execution 
issued  without  any  judgment  at  all ;  virtually  the  law  says 
that  no  execution  shall  issue  unless  there  is  a  judgment, 
but  the  execution  is  a  sufficient  justification  to  the  Sheriff. 
The  execution  is  the  act  of  the  Court,  though  practically 
it  is  issued  by  the  attorney.]  2.  The  defendant  could 
not  act  as  the  Sheriff's  deputy  until  he  gave  the  security 
required  by  the  Act.  [Wilmot,  J.  The  Act  speaks  of 
the  <*  Deputy  Sheriff:"  here  the  defendant  was  a  mere 
bailiff.]  The  Sheriff  has  no  power  to  appoint  a  bailiff. 
[Ritchie,^.  It  is  a  power  incident  to  the  office ;  and 
there  is  nothing  in  the  Act  forbidding  it.  The  Sheriff  has 
a  right  to  appoint  a  special  deputy,  on  special  emergen- 
cies.]    3.   The  defendant  acquired  no  title  to  the  land,  or 

(a)  5  B.  ft  Ad.  903.  (&)  4  B  <0  C.  272. 

ritrht 
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1863       right  of  entry,  until  the  deed  was  registered.   If  the  defrud- 

ant's  contention  is  correct,  the  grantor  might  have  main- 

PATTI80N    tained  trefipass,  between  the  date  and  registry  of  the  deed» 
TwGLEY     and  immediately  after  the  defendant  registered  the  deed, 
he  too  might  bring  trespass.    The  doctrine  of  relation  can- 
not affect  the  rights  of  third  parties. 

Cur,  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This   was   an   action    of   trespass   for   assault    and    false 
imprisonment,  and  for  entering  on  land  in  the  plaintiff's 
possession,  and   taking   away  a   quantity   of  hay,  w^hich 
the   plaintiff  had    cut    en   the   day  of  the   entry.       The 
defendant  justified  the  alleged  assault  and  imprisonment^ 
under   an  execution  issued   from  the   Inferior   Court   of 
Common  Pleas  for  the  County  of  Westmorland^  which  he 
was  specially  deputised  by  the  Sheriff  of  Westmorland  to 
execute.     It  was  contended  that  a  Sheriff  cannot  authorize 
any  person  to  act  for  him,  unless  such  person  shall  have 
complied  with  the  provisions  of  1  Revised  Statutes^  340,  § 
5?  by  giving  the  security  there  mentioned,  and  being  adver- 
tised as  the  Sheriff's  Deputy,  in  the  manner  Ihereiu  pre- 
scribed.    It  is,  however,  clear  that  this  act  only  applies  to 
persons  whom  the  Sheriff  may  appoint  to  act  as  his  general 
deputies,  and   does  not  prevent  him  from  appointing   a 
person  to  act  as  his  special  deputy  or  bailiff  in  any  par- 
ticular case,  without  complying  with  the  provisions  of  the 
Act.     Another  objection  was  taken  on  this  branch  of  the 
case,  viz.,  that  the  execution  was  not  admissible  without 
affirmative  proof  that  a  bill  of  costs  had  been  filed,  accord- 
ing to  the  provisions  of  2  lievised  Slatuiei>  p.  368,  §  7. 
Whether  such  proof  might  or  might  not  be  necessary  to 
make  the  execution  a  justification  to  other  parties,  it  is 
quite  clear  that  in  the  case  of  the  Sheriff,   or  a  person 
clothed  with  his  authority,  the  execution  itself  is  a  suf- 
ficient justification. 

The  other  point  arises  on  the  right  set  up  by  the  defend- 
ant to  enter  the  land,  and  take  away  the  hay.     The  plain- 
tiff 
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tiff  proved  no  title  to  the  land  in  himself,  beyond  the 
actual  possession.  The  title  was  shewn  to  be  in  his 
&ther,  John  Paitiscm^  who  ©n  the  15th  July^  1861,  gave  the 
defendant  a  deed  of  release  and  quit  claim  of  the  land  in 
question.  The  alleged  trespass  was  committed  by  the 
defendant,  on  31st  July,  1861,  but  the  deed  of  release 
was  not  registered  (nor,  indeed,  in  a  state  to  be  registered, 
for  there  was  no  proof  or  acknowledgment),  till  1st.  Augtistj 
1861.  It  is  clear  that  the  deed  of  release,  before  it  was 
registered,  gave  the  defendant  no  seizin  of  the  land,  and 
the  question  is,  whether,  when  by  registry  he  became 
seized,  that  seizin  related  back  to  the  date  of  the  deed, 
and  gave  him  seizin  from  such  date^  so  as  to  affect  the  in- 
termediate rights  of  third  persons  who  were  neither  par- 
ties or  privies  to  the  deed.  As  between  the  grantor  and 
grantee,  there  can  be  no  doubt  that  when  the  deed  was 
registered,  it  would  by  relation  transfer  the  land  and  the 
possession  thereof,  from  the  date  or  delivery  of  the  deed ; 
but  we  do  not  see  why  the  rights  of  third  parties  should 
be  affected  by  this  doctrine  of  relation,  which  is  intended 
to  work  justice,  but  which  thereby  might  have  the  very 
opposite  effect. 

At  the  time  when  the  defendant  entered  on  the  laud, 
viz.,  31st  July^  the  plaintiff  had  a  possession  which  was 
a  superior  title  to  any  with  which  the  defendant  was  on 
that  day  vested ;  and  it  would  seem  unreasonable,  that  by 
a  subsequent  proceeding  on  the  part  of  the  defendant,  he 
could  establish  a  previous  title  as  against  the  plaintiff,  who 
was  an  utter  stranger  to  any  of  the  dealings  between  the 
defendant  and  the  owner  of  the  land,  and  whose  only  care 
or  duty  would  have  been  to  ascertain,  whether  on  the  3l8t 
July  J  the  defendant  had  any  right  to  enter  on  the  land» 
which  on  that  day  he  clearly  had  not,  by  any  title  in  him- 
self. In  TomlMs  Law  Did.  Title  "  ReUuion^''  it  is  said  :  — 
<<  This  device  is  most  oommonly  to  help  acts  in  law,  and 

*  *  make  a  thing  take  elect :   and  shall  relate  to  the  same 

*  ^  thing,  the  same  intent,  and  between  the  same  parties 
^^  only;  and  it  shall  never  do  a  wrong,  or  lay  a  charge 
«<  apoD  a  person  that  is  not  a  party."  Citing  Co.  Liti.  190 ; 
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1  Bep.  99  ;  Plowd.  188 ;  2  Vent.  200  ;  3  Sep.  29, 

We  may  also  cite,  /S/icp.  Touch.  72,  226 ;  18  Vin.  Mr, 
288 ;  Bac.  Abr.  Title  *•  Bargain  mnd  Sale."  {E)  ;  (7ro. 
Car.  217  ;  Com.  Dig.  Title  **  Bargain  and  Sale."*  (B.  9,) 
**  If  rent  incurred  before  the  inrollment,  be  paid  to  the  bar- 
gainor, the  bargainee  has  no  remedy."    Dyer  218.  6. 

Supposing  however,  that  the  defendant  failed  in  shew- 
ing title  in  himself,  it  was  contended  by  Mr.  PcdfMr  that 
there  was  eridence  to  sh^w  title  in  John  PcUtison^  and  that 
he  entered  by  the  command  of  John  Pattison.  This  cannot, 
we  think,  be  maintained.  There  was  no  evidence  of  anycom- 
mand  or  authority  to  the  defendant  from  John  Pattvson  to  go 
on  the  land,  beyond  the  authority  of  the  deed  ef  release,  and 
the  terms  and  the  legal  effect  of  that  deed.  It  would  be 
a  strange  doctrine,  to  hold  that  a  man  giving  a  mere  quit 
claim  deed  of  land,  thereby  authorizes  and  makes  himself 
answerable  for  the  entry  and  acts  of  his  releasee  done  under 
color  of  it.  Such  a  deed,  without  livery  of  seisin  or  regis- 
try, tranferred  no  possessory  right,  and  therefore  gave  no 
right  to  enter  on  the  plaintiff's  possession,  and  is  no  justi- 
fication for  such  entry. 

We  think  therefore,  that  this  verdict  for  the  defendant 
must  be  set  aside,  inasmuch  as  the  plaintiff  should  bare 
recovered  for  the  trespass  to  the  land. 

Rule  absolute  (a). 


(a)  In  Doe  dem.  Bridfst  t.  QuItU,  Chip.  MS.  76,  where  the  demise  in 
the  declaration  watt  laid  on  the  26th  April,  1SS6,  nnd  the  deed  under  wbich 
the  plaintiff  claimed,  was  dated  and  delivered  on  the  2ith  Aprils  1886,  but  wis 
not  registered  until  September.  1827,  the  Court  held,  that  under  the  Begistry 
Act,  26  Geo.  3,  c.  3  $  10,  the  deed  when  registered,  conyeyed  the  estate  by 
relHt'On,  from  its  d(  livery. 

As  to  thf  qu  stion  of  relation  under  a  Sheriff's  deed,  to  the  signing  of  rb 
judgment,  tee  Doe  v.  Knight.  Bert.  M.  876;  Doe  v.  Jamieson.  2  Ban.  *46. 
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HUGHSON  against  KEITH. 

CASE  for  malicious  prosecution  y  tried  before  WilmotA^^^^^T^ 
J.,  at  the  last  King^s  circuit.    The  first  couut  of  the proseeution, 
declaration  alleged  that  the  defendant,  on  the  20th  Octo-  of  want  of 
Aer,  1861,  "wrongfully,  maliciously  and   unjustly,  and  Suse  should 
"without  any  reasonable  or  probable  cause,"  caused  the ^^^jS^^|*| 
plaintiff  to  be  arrested  on  a  charge  of  stealing  a  cow.  The  b^^i^S!^ 

second  count  was  for  a  similar  arrest  on  the  28th  October,  jtueation,  and 

the  question 

It  appeared  at  the  trial,  that  in  the  autumn  of  1860,  oneof  maji^ 

were  left  to 
Benjamin  Alward  brought  a  cow  to  the  plaintiff  to  be  to  the  jury, 

wintered.  In  the  spring.  Alward  was  unable  to  pay  for  verdict  for  the 
the  feeding  of  the  cow,  but  the  plaintiff  allowed  him  tOaVew  Siai 
take  her  home,  where  she  remained  till  OdcXyer,  ig^i^  was  granted, 
when  she  iras  seized  under  an  execution  against  Alward. 
He  then  applied  to  the  defendant,  who  paid  the  amount  of 
the  execution,  $6.50,  and  received  possession  of  the  cow, 
Mward  agreeing  that  he  might  keep  her  until  he  was  paid 
$11.50,  being  the  $6.50  advanced  to  satisfy  the  execution, 
and  $5,  wliich  Alward  previously  owed  him.  While  the 
defendant,  assisted  by  Alward^  was  driving  the  cow  home, 
she  was  forcibly  taken  away  by  the  plaintiff.  On  the  26th 
Odlxiber^  Alward^  at  the  instance  of  the  defendant  it  was 
alleged,  made  a  complaint  before  John  C.  Pricey  a  Justice 
•f  the  Peace,  against  the  plaintiff  for  forcibly  and  with 
violence  taking  the  cow,  and  keeping  her  concealed ;  upon 
which  complaint,  a  warrant  was  issued,  and  the  plaintiff 
arrested,  but  Alioard  not  appearing,  the  complaint  was 
dismissed,  and  the  plaintiff  discharged.  On  the  28th 
October^  the  defendant  made  a  second  complaint,  before 
WiUiam  A.  Stockton  a  Justice  of  the  Peace,  against  the 
the  plaintiff,  for  ** violently  and  feloniously"  taking  the 
cow.  A  warrant  was  issued,  upon  which  the  plaintiff  was 
again  arrested ;  but  upon  the  examination,  the  complaint 
^as  dismissed  on  the  ground  that  no  felony  was  proved. 

The 
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1863.         The  learned  Judge  left  to  the  jury  the  questions  of 

HuoHsoN    ^^^'^^^  ^^^  ^^'^*'  ^^  reasonable  and  probable  cause,  and 

against     directed  them  that  unless  these  bad  been  proved,  the  plain- 

^""^-     tiff  could  not  recover ;  but  if  the  defendant  had  no  probable 

cause  for  making  the  complaint  against  the  plaintiff,  malice 

might  be  inferred. 

Verdict  for  the  defendant. 

A  rule  nisi  for  a  new  trial  having  been  granted  on  the 
ground  of  misdirection, 

Fraser  shewed  cause  in  Easter  term  last,  and  contended 
that  the  learned  Judge  had  substantially  determined  that 
there  was  no  probable  cause.  If  any  one  had  cause  to 
complain  of  the  charge,  it  was  the  defendant. 

A,  72.  Weimorey  contra^  contended  that  there  was  no 
evidence  of  probable  cause  for  making  the  complaints; 
and  at  all  events,  the  Judge  should  not  have  left  that 
question  to  the  jury,  but  should  have  decided  it  himself. 
Heslopy.  Chapman  (a);  Mickellv,  Williams  (Jb);  Bow- 
lands  v.  Samuel  (c).  Cur.  adv.  vuU. 

Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 
Without  expressing  any  opinion  as  to  the  want  of  probable 
cause  in  the  first  case,  where  the  plaintiff  was  arrested 
under  a  warrant  issued  by  Mr.  Price^  on  a  complaint  made 
by  Alward,  at  the  instigation  of  the  defendant,  we  think 
there  was  an  entire  want  of  probable  cause  for  the 
second  arrest,  which  was  made  under  a  warrant  issued  by 
Mr.  Stockton^  on  a  complaint  made  by  the  defendant — that 
the  plaintiff  had  violently  and  feloniously  taken  the  defend- 
ant's cow.  This  point  should  have  been  decided  by  the 
learned  Judge,  and  the  question  of  malice  alone  sub- 
mitted to  the  jury.  As  both  questions,  viz.,  that  of  want 
of  probable  cause  and  malice  were  left  open  to  the  jury, 
and  we  cannot  say  whether  the  verdict  for  the  defendant 
was  founded  on  the  opinion  that  there  was  probable  cause 
(which  would  be  wrong) ,  or  that  there  was  po  malice  (which 
might  be  right,  inasmuch  as  that  was  a  matter  entirely  for 
the  jury),  the  verdict  cannot  stand,  and  tLe  rule  for  a  new 
trial  must  be  made  absolute.  Rule  alisolute. 

(a)2SLawJ.Q.B.40.    (&)  U  If.  ^  TT.  205.    {e)  17  Lmo  J.  Q.  B.  ei^ 
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Doe  on  the  Demise  of  JARDINE  against  COIGLEY. 

EJECTMENT,  tried  before  Ritchie,  J.  at  the  St.  JbAn The  Bguity 
circuit  in  March  last.  The  lessor  of  the  plaintiff is),  directa* 
claimed  the  premises  in  question  under  a  Barrister's  deedbyftbanister^ 
made  pursuant  to  a  decree  for  foreclosure,  under  the  Act^^j^^^y  ^ 
17  Vict.  c.  18,  sub^h.  5.  The  sale  took  place  on  the  26th^^^«^"J^^«»^^^ 
June,  1861,  and  the  deed  was  executed  on  the  17th  ^^^{^1^^^^^^^ 
fallowing.  P^f^??*®S;K  . 

o  Held  —That 

A  verdict  was  found  for  the  plaintiff  under  the  Judge's  this  meant— 

J.         .  without  any 

uU'ectlon.  unnecessarj 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  the  fhat^fhree* 
ground  of  misdirection,  St'slie'^wi 

J8'  B.  Thomson  shewed  cause  on  a  former  day.     "^^^  J^asoSbl'T' 

deed  was   sufficient;   the   word   "immediately"   in   the  time  for  tho 

...  11-         execution  of 

second  section  of  the  Act,  meant  withm  a  reasonable  time,  the  deed. 

and  three  weeks  delay  was  not  unreasonable.  Besides, 
what  is  a  reasonable  time  is  a  question  for  the  jur^s  which 
the  defendant  should  have  asked  the  Judge  to  submit  to 
them.  Doe  v.  Donnelly  (a)  was  decided  under  the  Act  4 
William  4,  c.  22,  which  required  the  affidavit  of  tho  Sheriff 
to  be  made  "  at  the  time  of"  the  execution  of  .the  deed  ; 
the  word  **  immediately,"  used  here,  was  not  so  strong. 
The  Act  17  Vict,  c,  18,  did  not  say  that  a  deed  so  exe- 
cuted should  be  evidence,  but  that  "  such  deed^^  that  is,  st 
deed  containing  the  recitals  required  by  the  Act,  should  be 
evidence.  The  Act  was  merely  directory  in  this  particular. 
If  the  word  *'  immediately  "  received  the  strict  construction 
contended  for,  it  would  render  the  Act  inoperative. 

A.  R.  Wetmore,  contra.  If  the  plaintiff  relied  on  the 
provisions  of  the  Act  to  make  out  his  title,  he  must  shew 
that  its  requirements  had  been  complied  with ;  and  the 
deed  not  having  been  made  immediately  after  the  sale,  it 

(8)  8  Kerr,  66. 

was 
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was  necessary  for  the  plaintiff  to  give  affirmative  proof  of 
the  advertising  and  sale.  There  was  no  distinction  between 
this  case  and  Doe  v.  DonneUj/.  The  words  *^  at  the  time 
<<  of"  and  <'  immediately"  meant  the  same  thing:  it  must 
be  done  without  delay.  Grace  v.  Clinch  (a)  shewed  that 
the  word  **  immediately"  should  receive  its  natural  mean- 
ing. [Cabteb,  C.  J.  What  do  you  say  would  be  a  com- 
pliance with  the  Act?]  That  the  deed  should  have  been 
executed  on  the  day  of  the  sale.  I  do  not  say  that  the 
deed  is  void  if  this  is  not  done ;  but  that  the  plaintiff  must 
prove  that  the  land  was  duly  advertised  and  sold. 

Our.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court* 
The  only  question  arising  in  this  case  is,  as  to  the  meaning 
of  the  term  ^^  immediately,"  as  used  in  the  second  section  of 
sub-chapter  5,  in  the  Act  relating  to  the  administration  of 
Justice  in  Equity  (6) 

The  sub-chapter  relates  to  the  foreclosure  and  sale  of 
mortgaged  premises  under  decree,  by  an  officer  of  the 
Court,  at  public  auction,  and  the  second  section  is  as  follows : 
<*  Immediately  upon  such  sale,  the  said  officer  shall  execute 
*^  in  his  own  name,  as  said  officer,  and  deliver  to  the  pur- 
'^  chaser,  a  conveyance  of  the  land  so  sold,  &c."  Now,  it 
is  perfectly  clear,  that  the  word  cannot  here  signify  instan- 
*  taneously.  Some  things  must  be  done  between  the  time 
of  the  bidding  off  at  auction,  and  the  execution  and  delivery 
of  a  conveyance ;  on  one  side,  at  least,  the  deed  must  be 
prepared,  and  on  the  other,  the  money  must  be  paid,  or 
counted  out  for  payment.  There  may  be  questions  also 
as  to  the  running  and  definition  of  lines,  marking  of 
boundaries,  and  other  things,  the  requisite  time  for  which 
may  vary  according  to  the  varying  circumstances  of  each 
case. 

As  the  Legislature  have  not  thought  fit  to  prescribe  any 
certain  number  of  weeks»  or  days,  or  hours,  or  minutes,  ia 
which  the  act  is  to  be  done,  but  to  use  a  term  which  must  be 
taken  as  indefinite,  all  we  can  presume  to  have  been  meant. 


(a)4Q.B. 


(b)  17  VteL  e.  18. 
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is  that  the  deed  was  to  be  executed  and  delivered  with  all      1863. 
reasonable  expedition,  or  without  any  unnecessary  delay.    — ^— 

But  it  was  contended  by  Mr.  Wetmore^  that  if  that  be  the  Jardink' 
true  construction,  still  as  the  sale  took  place  on  the  26th  ^(^i^^ 
JunCj  1861  f  a  deed  executed  on  the  17th  J^Zy, —  three 
weeks  after  the  sale  —  must  be  too  late ;  or,  at  all  events, 
that  a  deed  so  executed  could  not  dispense  with  the  proof 
of  the  proceedings  on  which  it  was  founded ;  but  that  they 
must  be  proved  dehors  the  deed.  Although  that  was  the 
true  intent  of  the  Act  relating  to  deeds  given  by  Sheriffs, 
of  lands  sold  under  execution,  where  the  Sheriff's  aj£davit 
under  the  Act  4  William  4,  c.  22,  (it  is  altered  by  the 
Revised  Statutes)  *'  made  at  the  time  of  the  execution  of 
•*the  deed,  and  indorsed  on  the  deed,"  is  made  ^nwa 
facie  evidence  of  the  regularity  of  the  proceedings,  but 
is  yet  not  essential  to  the  validity  of  the  deed  ;  for  if  such 
affidavit  were  not  made  at  all,  or  not  made  in  dae  time, 
the  proceedings  on  which  the  sale  was  founded,  might 
still  have  been  proved  by  extrinsic  evidence ;  we  do  not 
think  such  to  be  the  meaning  of  the  enactment  under  con- 
sideration. It  appears  to  us  that  a  deed  not  executed  in 
due  time  by  the  officer,  is  invalid ;  if  the  deed  be  valid,  it  is 
proof  of  the  proceedings  therein  recited. 

We  cannot  undertake  to  say  that  three  weeks  was  an 
unreasonable  time  in  the  present  instance.  In  many  cases 
a  longer  time  might  be  necessary.  We  are  not  aware  of 
any  case  in  which  a  construction  has  been  given  to  the 
term  "immediately,"  but  in  Roberts  y,  Brett  (a),  the 
meaning  of  the  term  <^ forthwith"  was  considered,  and 
JerviSy  C.  J.,  in  giving  judgment  says  "  He  is  to  procure 
'*a  vessel  'forthwith,*  that  is^  within  a  reasonable  time 
«*  (xftei'  the  bond  has  been  executed.  A  contrary  construc- 
**  tion  would  involve  many  difficulties."  See  also.  Rex  v. 
I^rancis  (b);  Thompson  r.  Oibson  (c).  Where  the  sta- 
tute prescribes  a  certain  time,  the  lapse  of  a  day  is  held  to 
be  fatal,  Farrelly.  Tondinson  {d)  ;  but  we  cannot  suppose 
the  Legislature,  in  the  direction  they  have  given  as  to  the 


(•)  2  Jwr.  N.  8.  603.  (6)  Ca$.  temp.  Bardw.  118. 

(«)  %M.95W.7Si.  {d)  ZBro.KaHK. 
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execution  of  a  deed  by  an  officer  of  the  Court,  acting  under 
a  decree  of  the  Court,  and  where  his  conduct  might  be 
brought  under  the  supervision  of  the  Court,  intended  to 
place  inconvenient  restrictions,  on  the  exercise  of  the  discre- 
tion of  the  Court ;  and  it  may  be  questionable  whether 
the  provision  is  not  merely  directory.  But,  be  it  so  or 
not,  we  think  the  deed  under  which  the  lessor  of  the 
plaintiff    claims,  to  be  valid,  and  that  consequently  the 


rule  must  be  discharged. 


Rule  discharged. 


ATKINSON  ayainst  DESMOND. 


To  a  declara- 
tion in  tres- 


T 


RESPASS.     The  declaration  stated  that  the  defendant 

passfor break-  J_    broke  and  entered   the  plaintiff's  close,  and  seized 

ing  piaintiflPa  and  took  divers  goods  and  chattels  of  the  plaintiff,  to-wit 

50,000  feet  of  spruce  deals,  and  one  horse  there  being,  of 


The  defendant  pleaded  as  to  breaking  and  entering  the 


the  time 


when 


&c.  one  liichard  Power  had  recovered  a 


close,  taking 
away  60,000 

S^'df  ho7ie,  the  value  of  £200,  and  carried  away,  and  disposed  of  the 

S?L^^XAs^°^«tohisownuse. 

defendanrs 

use,   the 

defendant       plaintiff's  close,  and  seizing  and  taking  away  the  goods, 

the  breaking  and  disposing  of  the  horse  —  actio  non^  because  that  before 

and  entering 
the    close, 
seizing  and 
carrying 

away  the  goods,  and  converting  and  disposing  of  the  same— actio  non,  because  ii.  had 
recovered  a  judgment  in  a  Justice's  court  of  the  countr  of  iC.,  against  the  plaintiff,  for 
£4 18<.  3d,  on  which  execution  was  issued  and  delivered  to  H.,  a  constable,  to  be  executed ;  that 
B.^  as  such  constable,  and  defendant  as  bis  senrant,  and  by  bis  command,  seized  and  tookthe 
goods,  and  entered  the  plaintiffs  close  for  that  purpose ;  and  that  after  advertising  the  goods, 
B.  sold  the  horse  to  satisfy  the  execution.  And  as  to  aU  tlie  other  supposed  treflpasses  in 
the  declaration  — not  guilty.  Held,— that  the  plea  answered  the  whole  declaration :  that 
the  defendant,  acting  as  the  servant  of  B,  was  only  boand  to  Justify  bis  own  acts,  and 
need  not  account  tor  what  B,  did  with  the  rest  or  the  goods  taken,*-  to  which  his  plea 
of  not  guilty  applied. 

Since  the  Act  22  Vict^  e.  27,  authorising  constables  to  serve  processes  from  Justices'  oeortSy 
in  any  part  of  the  countv  for  which  they  are  appointed,  an  execution  issued  bf  aJn^ice* 
under  1  Rev,  StaL^  c.  137,  may  be  dbrected  to  any  constable  of  the  county. 

Such  a  deviation  from  the  prescribed  form  does  not  affect  the  substance  of  the  execotion. 


judgmen 
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judgment   against  the  plaintiff,  in  a  Justice's  court  in  the      1863. 
county  of  JSentj  for  £4  18s.  3df. ;    that  the  said  Justice  ^ 

afterwards  issued  an  execution  upon  the  said  judgment,  mgains^ 
directed  to  anj  constable  of  the  said  county,  requiring  Desmond. 
them  to  levy  of  the  goods  and  chattels  of  the  plaintiff, 
the  said  sum  of  £4  185.  3d.,  which  execution  was  delivered 
to  one  John  L.  Dwyer,  a  constable  of  the  county ;  that 
the  defendant  as  his  servant  and  by  his  command,  after- 
wards &c.  and  within  the  said  county,  seized  the  plain- 
tiff's goods  in  the  declaration  mentioned,  and  because  the 
said  goods  were  at  the  time  upon  the  plaintiff's  close,  it 
was  necessary  in  order  to  take  them  under  the  executioh, 
to  enter  upon  the  plaintiff's  close ;  whereupon  the  said 
coDstable,  and  the  defendant  as  his  servant  and  by  his 
command,  entered  the  said  close  to  levy  upon  and  take 
the  said  goods  under  the  execution ;  that  the  constable, 
after  having  advertised  the  goods  for  five  day^  sold  the 
horse  in  the  declaration  mentioned,  for  the  purpose  of 
satisfying  theiexecution  — which  are  the  supposed  trespasses. 
And  as  to  all  the  supposed  trespasses  except  those  in  the 
introductory   part   of  the   plea   mentioned  —  not  guilty. 

Eeplicati«n,  that  the  plaintiff  had  paid  to  Richard 
Po?rer,  the  sum  of  £2,  in  full  satisfaction  and  discharge  of 
the  judgment   mentioned   in   the   plea. 

The  defendant  demun*ed  to  this  replication,  and  the 
plaintiff  excepted  to  the  plea. 

A.  L,  Palmer  in  support  of  the  demurrer.  The  plea 
answ^ers  the  whole  declaration.  The  defendant,  acting  as 
servant  of  the  constable,  was  not  bound  to  justify  more 
than  his  own  acts,  or  to  account  for  what  might  have  been 
(lone  by  the  constable  in  the  disposal  of  any  of  the  pro- 
perty except  the  horse.  The  conversion  of  the  other  goods 
is  only  matter  of  aggravation,  requiring  no  new  assign- 
ment. The  plea  of  not  guilty  answers  all  the  rest  of  the 
trespasses.  Britton  v.  Cole  (a)  ;  Taylor  v.  (7o?e  (6)  ;  Dye 
V.  Leatherdale  (c);  Cheadey  v.  Barnes^  (ji);  Earl  of 
Manchester  v.  F^^  (^)«     The  objection  that  the  executiou 

(a)  1  Sdlk.  408.  (6)  8  T.  S.  892.  (c)  8  Wila.  2«. 

(d)  10  East,  78.  {e)  1  Saund^  27. 

W 
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1863.     was  directed  <<  to  any  constable  of  the  county  of  Kent^'' 

is  only  matter  of  form,  and  is  cured  by  the  Act  22  Vkt. 

m§mnBi     ^"  ^'^ *     ^^'^  replication  is  clearly  bad. 
Desmond.       FraseVy  coTUra.    If  the  plea  had  justified  the  breaking 
and  entering  only,  it  might  perhaps  have  been  sufficient ; 
but  it  attempts  to  justify  the  whole  trespass  complained 
-     of,  when  it  really  only  justifies  the  taking  of  the  horse. 
The  plea  ought  to  hare  shewn  what  he  did  with  the  rest 
•    of  the  goods.     [RrrcmB,  J.     That  is  the  constable's  bus- 
iness ;  the  defendant  has  nothing  to  do  with  that.]     The 
execution  is  no  justification.   It* should  have  been  directed 
to  the  constable  of  some  parish,  and  not  to  any  constable 
of  the  county.     The  Act  22  Vict.  c.  27,  does  not  apply 
to  executions ;  it  mentions  *•  processes  "  only,  which  means 
the  first  process  in  the  suit.     The  replication  is  sufficient. 
A  smaller  sum  may  be  received  in  satisfaction  of  a  larger, 
under  certain  circumstances.      Garcelon  v.  HcUen  (a). 

Cur.  adv.  vuU. 

Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  a  demurrer  to  the  plaintiff's  replication.  The 
replication  is  clearly  bad ;  nor  did  the  plaintiff's  counsel 
attempt  to  support  it,  but  relied  on  the  badness  •f  the 
plea.  The  plea  is  substantially  this  :  <^  as  to  the  breaking 
<<  and  entering  the  said  close  of  the  said  plaintiff,  and 
<<  seizing  and  taking  the  goods  and  chattels  in  the  said 
<*  first  count  of  the  declaration  mentioned,  and  cariying 
''  away  and  disposing  to  his  own  use  of  the  said  horse  in  the 
*^  first  count  mentioned,  by  the  said  defendant  supposed  to 
*<  have  been  done,"  defendant  alleges  that  one  Pawer  had 
obtained  a  judgment  in  a  magistrate's  court  in  the  county  of 
£671^  against  the  plaintiff  for  £4  lis.  Id. ,  on  which  an  execu- 
tion was  issued,  directed  to  any  constable  of  the  county  of 
Kent:  that  this  execution  was  delivered  to  one  Lhoyer^ 
being  a  constable  of  the  county  oiKerU^  to  be  executed,  and 
that  Dwyer  as  such  constable,  and  the  defendant,  as  his  ser* 
yant,  and  by  his  command,  seized  and  took  the  goods  and 
chattels  of  the  said  plaintiff  in  the  first  count  mentioned,  for 

(a)8ii{len,4U. 

the 
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the  Cftuae  afoiesaicl,  and  entered  the  plaintiff  'a  close  for  tiliat      1863. 

purpose;   that  the   said  constable  after  having  publicly    

advertised  the  said  goods  and  chattels  five  days,  did  sell      agminst 

and  dispose  of  the  said  horse,  for  the  purpose  of  satisfjdng   Dbsmond. 

the  said  execution.     As  to  all  the  said  supposed  trespasses^ 

in  the  declaration  mentioned,  except  those  in  the  intro* 

dactory  part  of  this  plea  mentioned,  the  defendant  says 

he  is  not  guilty.     By  this  mode  of  pleading,  it  seems  to 

us  the  defendant  has  answered  the  whole  declaration.     He 

has  justified  all  to  which,  by  the  introductory  part  of  his 

plea,  he  limits  his  justification,  viz.,  the  entry  on  the  land, 

the  taking  the  goods  and   chattels,  and  the  sale  of  the 

horse,  and  he   denies  everything  else.     His   allegation 

that  the   constable  advertised   the  goods  and   chattels, 

would  net  render  it  necessary  for  the  defendant,  who  was 

acting   as    the   servant  of   the  constable,  to  justify   or 

account  for  everything  which  might  han^e  been  dofae  by  the 

constable  in  the  disposal  of  the   said  goods  and  chattels , 

besides  the  horse,  to  which  the  defendant  was  not  a  party, 

and  to  which,  by  the  general  issue,  he  denies  that  he  was 

a  party.     The  allegation   of  the  advertising  would  be 

necessary  to  justify  the  sale  of  the  horse,  in  which  it  may 

be  assumed  he  admits  he  was  concerned.     But  whether 

the  constable  did  right  or  wrong  in  the  disposal  of  the 

said  goods  and  chattels,  the   defendant  says  he  was  not 

concerned  in  that,  and  he  is  net  bound  to  justify  any  but 

his  own  acts. 

The  case  of  JDye  v.  Leatherdale  (a),  is  very  similar  to 
the  present  case  and  virtually  meets  the  point  raised. 
That  was  trespass  for  taking  and  driving  away  a  hog,  and 
converting  and  disposing  of  the  same.  The  plea  justified 
the  taking  and  carrying  away  of  the  hog,  as  damage  fea- 
sant, but  did  not  answer  the  conversion.  The  plea  was 
held  good,  as  having  fully  answered  and  justified  the  whole 
trespass,  which  was  only  the  taking,  driving,  and  carrying 
away  the  hog  (the  conversion  thereof  being  only  aggrava- 
tion). The  same  doctrine  is  stated  in  the  judgment  of  the 
Court  in  Lush  v.  JRussell  (b). 

(a)  8  WUs.  90  {b)  6  JSm^  90S. 
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1863.  The   other   objection  made  to   the  plea,   is,  that  the 

execution  alffords  no  justification,  as  it  is  directed  to  **  auy 

^^^^   constable  of  the  county  of  Ketd^^  instead  of  to  a  constable 

Desmond,    of  some  particular  parish  in  the  county  of  Keni.     This 

objection  is  founded  on  the  ferm  of  execution  (K)  given 

in  1  i?ey.  Slat,  378,  which  is  addressed  to  any  consfxihk 

of  the  parish  of (a) . 

But  as  the  22  Vict.  c.  27,  has  provided  that  ''all 
*'  processes  in  actions  before  Justices  of  the  Peace  in 
'**  civil  suits,  may  be  served  by  constables  appointed  or 
*'  ekcted  for  any  particular  parish,  in  any  part  of  the 
*'  respective  counties,  in  which  the  parish  for  which  the  said 
*'  constable  may  have  been  elected  or  appointed ;"  and  as 
every  constable  of  the  county  of  KerU  must  be  a  constable 
appointed  or  elected  for  some  particular  parish  in  that 
county ;  the  direction  to  **  any  constable  of  the  county  of 
**  ffe?i^,"  necessarily  means,  "any  constable  of  some 
*' parish  in  the  county  of  Kenti'^  and  this  is  a  deviation 
from  the  form  prescribed  in  1  Rev.  Stat.  378,  which,  in 
the  words  of  1  Rev.  Stat.  463,  §  17,  does  not  affect  the 
substance,  and  is  not  calculated  to  mislead. 

The  replication  is  clearly  bad,  inasmuch  as  it  avers  as  a 
satisfaction  of  the  judgment  for  £4  I85.  3rf.  set  out  in 
the  plea,  a  payment  of  £2,  to  Richard  Poor^  the  plain- 
tiff in  the  judgment,  in  full  satisfaction  and  discharge 
of  the  said  judgment.  This,  according  to  many  decided 
cases,  does  not  amount  to  a  satisfaction  of  the  judgment. 
There  must,  therefore,  be  judgment  on  demurrer  for 
the  defendant  (c). 

(a)  See,  QomoU  Stat.  p.  552. 

(d)  See,  GHrattan  v.  Givan,  HU.  T.  1S7S.  as  to  a  plea  not  jaMjing  tbe 
whole  trespass  alleged. 
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1863. 


Doe  on  the  Demise  of  BOTSFORD  agaimt  TIDD- 

EJECTMENT,  tried   before  Parker,  J.,  at  the  last  Defendant 
Westmorland  circuit.  DOBsession  of 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  with  i^  to  plaint 
leave  to  move  to  enter  a  nonsuit,  on  the  ground  that  the  Sfe^'yem* 
right  of  the  lessor  of  the  plaintiff  was  barred  by  the  sta-^J^^®  *^*^*^"* 
tute  of  limitations,  the  defendant  having  been  in  Passes- ^^^J°  *^^^ 
sion  of  the  land  for  more  than  twenty  years  before  action  the piidntiir, 
brought.     The  facts  of  the  case  are  sufficiently  stated  in  defendant's 
the  judgment  of  the  Court.  tered  on  the 

A  rule  nisi  to  enter  a  nonsuit  having  been  granted,         tS  i^ii^" 
A,  J.  Smith  shewed  cause  in  jFa^^er  term  last.     The  {["^an^S^*^- 
eutry  on  the  land  by  Wm.  H.  Botsford,  before  the  defend- J^g^§^*l°^;t 
ant  had  acquired  a  title  by  adverse  possession,  and  run- 8"<^^«^^^^ 
flin^  the  line  between  it  and  the  adjoinino;  land,  was  an  act  the  defend- 

•/  C7  ant*8  tenancy* 

of  ownership,  and  a  determination  of  the  defendant's  ten- and  prevent 
ancy,  which  stopped  the  running  of  the  statute.     Doe  v.  limitations 
Tuniet*  (a).     A  new  tenancy  commenced  from  that  time.  the™ij£^5 
A,  I/.  Palmer y  contra.     Unless  Boti>/ord's  entry  was  ^^y ^jj."^* 
made  with  the  intention  of  taking  possession  of  the  land,^^^®^*^^'^^ 
and  adversely  to  the  defendant,  it  was  no  determination  of  ?*^^^h  he 
the  tenancy.   The  running  of  the  line  was  clearly  done  with  would  other- 
tbe  consent  of  the  defendant,  and  therefore  it  did  not  as  a  trespas- 
determine  the  tenancy  at  will  created  by  the  Act,  nor  stop  to  a  termina- 
the  running  of  the  statute  of  limitations.     The  lessor's  ancy^atwS?? 
title  was  therefore  barred. 

Cur,  adv.  vuU. 

Carteb,  C.  J,,  now  delivered  the  judgment  of  the  Court. 
The  lessor  of  the  plaintiff  in  this  case,  proved  a  clear  docu- 
mentary title  to  the  land  in  question,  which  would  entitle 
him  to  recover,  unless  the  right  is  barred,  under  the  stat- 
ute of  limitations,  by  more  than  twenty  years  possession 
in  the  defendant.     It  was  clearly  proved  that  the  defend- 

(a)9  jf.<£  Tr.64a. 

ant 
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1863.      ant  had  been  in  possession  of  the   land   for  more  than 

twenty  years,  and  that  he  went  into  possession  as  tenant 

BoTSTORD  at  will  to  Wm.  IT.  Botsford  (whose  title  is  now  vested 
^•J^*  in  the  lessor  of  the  plaintiff.)  Under  that  tenancy,  the 
statute  would  begin  to  run  after  the  expiration  of  one 
year ;  and  unless  that  tenancy  were  determined  before  the 
expiration  of  twenty  years  from  the  end  of  the  first  year, 
and  possession  continued,  the  right  of  Wm.  H.  Botsford 
would  be  gone. 

It  was  contended  that  the  tenancy  was  determined  by 
an  entry  made  by  Wm.  H.  Botsford^  eight  or  nine  years 
ago  (before  the  twenty  years  had  expired),  for  the  purpose 
of  running  a  line  to  settle  the  boundary  between  this  and 
an  adjacent  lot.    This  act  of  Wm.  H.  Botsford^  had  it  been 
done  without  the  consent  of  the  tenant,  would  have  been 
suj£cient  to  determine  the  tenancy,  otherwise  it  would  be 
an  act  of  trespass.  And  this  seems  to  be  the  test  in  such 
cases ;  namely ,  whether  the  act  done  would  amount  to  a  tres- 
pass on  the  tenant,  if  the  tenancy  was  not  determined.   It  is 
said  by  Lord  Denmurij  in  delivering  the  judgment  of  the 
Court    of  Exchequer  Chamber,  in  Doe  v.  Turner  (a), 
«<  In  the  case  of  a  tenancy  at  will,  whatever  be  the  intent 
<<  of  a  landlord,  if  he  do  any  act  upon  the  land,  for  which 
«<  he  would  otherwise  be  liable  to  an  action  of  trespass  at 
**  the  suit  of  the  tenant,  such  act  is  a  determination  of  the 
<<  will,  for  so  only  can  it  be  a  lawful  and  not  a  wrongful 
"  act."    In  the  same  case,  in  the  Exchequer,  7  M.dW.  230, 
Parker  J  B.,  says,  "Any  act  of  ownership  on  the  land, 
"  which  is  not  excused  at  the  time^  is  a  determination  of  the 
<<  will.     Co.  Litt.  245  5."     The  same  learned  Judge,  on  the 
trial  of  the  cause,  was  of  opinion  that  the  original  tenancy  at 
will  was  determined  by  the  entry  in  1827,  if  it  was  with- 
cut  the  tenant^s  consent,  and  left  that  point  to  the  jury. 
It  follows  from  this,  that  an  entry,  or  acts  done  upon  the 
land  with  the  consent  of  the  tenant   will  not  determine  the 
tenancy,  because,  for  such  acts,  the  landlord  would  in  no 
way  be  liable  for  a  trespass ;  the  acts  would  not  be  wrong- 
ful.    In  this  case,  had  it  bt'eu  doubtful  whether  the  run- 

Ca)9Jf.4  Tr.646. 

Ding 
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ning  of  the  line  by  Wm.  H.  Botsford,  was  with  the  consent,      1863. 

or  against  the  will  of  the  defendant,  the  plaintiff  might     

have  required  that  question  to  have  been  left  to  the  jury,    ^^^rd 
No  question  of  this  kind  was,  however,  raised,  nor  could     ogainH 
have  been,  as  it  was  quite  clear  on  the  evidence  that  the 
running  of  the  line  was  with  the  full  consent  and  concur- 
rence of  the  defendant,  who  himself  was  present  and 
assisted  in  the  proceeding. 
The  rule  to  enter  nonsuit  will  be  made  absolute. 


TmD. 


CITY  OF  FREDEEICTON  agavtsi  MULLIGAN. 


^EBT  on  a  bond,  tried  before  Parker*,  J.,  at  the  last  A  sale  by  the 

'^      onuao 

'«fof 

ton  of  a 


Dl  ,      ,  Co      ration 

York  Sittings.     The  bond  was  given  by  the  defend-  ot^edmi^D^ 

ant  —  who  had  been  appointed  clerk  of  the  market  of  the  right u>coUect 

City  of  Fredericton  —  to  the  plaintiffs,  and  recited  that  the  SJ^a^Jei?^ 

plaintiffs  had  disposed  at  public  auction  of  the  market  fees  J^der tScity 

collectable  at  the  market  in  PAoemx  Square^from  10th  Jfay,  ^|^^»  ^. 

I860,  to  10th  May^  1861 ;  and  that  the  defendant  became  the  and  a  bond' 

purchaser  thereof,  at  the  price  of  £41,  payable  by  four  quar-  city  by  the 

teriy  payments.     The  condition  of  the  bond  was  merely  for  fwho  wu' 

the  payment  of  these  instalments,  being  the  amount  agreed  coi^^ttiSe  ^ 

to  be  paid  by  the  defendant  to  the  City,  for  the  right  to  col-  iSSiifome 

lect  fees  or  tolls  as  above  mentioned.     It  was  objected ;  p"'*^**! 

^  money )  mar 

Ist,  That  the  plaintiffs  had  no  authority  to  dispose  of  ^^^T^^j 
market  tolls  by  auction ;  and  if  they  had,  it  must  be  done  dissenting) 

The  47th 

by    deed,   as  they  are*  incorporeal  hereditaments.     2d,  sect,  of  the 
That  under  the  forty-seventh  section  of  the  City  charter,  wWch^ciirects 
22  Ftc^.  c.  8,  the  defenda:it  was  still  liable  to  account  to^^bTS?'' 
the  City  Treasurer  for  all  tolls  collected  by  him.  ETSfy  offl^ 

A  verdict  was  found  for  the  plaintiffs ;  and  in  Michael-  ^^^J aty 

reyenoes,  tUl 
he  has  given  a  bond  with  sureties,  conditioned  to  par  over  moneys  coUected  to  the  City 
Treasurer,  does  not  preyent  the  Corporation  firom  making  an  arrangement  for  the  payment 
of  a  grots  sum  fer  market  tolls,  in  liem  of  the  small  sums  received  flnem  time  to  tune  on 
each  artlde. 

mas 
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1863. 

OlTTOF 

Frrjo'ton 
mgainft 

HXTLLIGAN. 


mas  term  last,  a  rule  nisi  for  a  new  trial  was  granted,  on 
the  grounds  of  misdirection;  and  that  the  verdict  was 
against  law. 

jffeedham  and  Allen  shewed  cause  in  HilMry  term  last. 
The  fourth  section  of  the  charter  vests  the  whole  legis- 
lative power  and  government  of  the  City  in  the  City 
Council ;  and  unless  there  is  something  in  the  charter 
prohibiting  them  from  taking  such  a  bond,  it  is  valid. 
Corporations  can  enter  into  any  contracts  which  natural 
persons  can,  unless  their  charter  restrains  them.  Scottish 
North'Eastem  Railway  Company  v .  Stewart  (a ) .  It  is  not 
necessary  to  argue  whether  these  tolls  are  incorporeal  here- 
ditaments, which  can  only  pass  by  deed,  because  the 
defendant  is  estopped  by  his  bond  from  disputing  that  the 
right  to  collect  them  did  pass  to  him.  It  was  only  the 
right  to  collect  them,  and  not  the  tolls  themselves,  which 
passed.  [Ritchie,  J.  The  defendant  was  to  receive  the 
tolls  for  his  own  benefit.  I  think  the  distinction  you  draw 
is  a  mere  quibble  on  words.]  The  City  Council  had  a 
right  to  receive  from  the  market  fees,  such  sum  as  they 
thought  best  for  the  interest  of  the  inhabitants ;  and  they 
had  a  right  to  say  to  the  defendant,  we  will  authorise  you 
to  receive  those  fees,  on  your  giving  a  bond  to  pay  such 
sum  as  we  think  right.  The  fact  of  the  tolls  being  sold 
at  auction  does  not  affect  the  question.  The  defendant 
having  acted  under  his  appointment,  and  received  the  fees 
for  a  year,  cannot  now  turn  round  and  say  the  bond  is 
void,  and  refuse  to  pay  over  the  money.  The  bond  is  n#t 
inconsistent  with  the  forty-seventh  section  of  the  charter, 
which  requires  all  persons  accountable  for  the  City  rev- 
enues, to  enter  into  a  bond  with  sureties,  condi- 
tioned to  account  for  and  pay  over  to  the  City  Treasurer, 
all  moneys  received  on  account  of  the  City.  In  substance, 
that  is  the  effect  of  the  bond  in  question.  The  defendant 
has  acted,  and  has  received  the  money,  and  the  money 
justly  belongs  to  the  plaintiffs. 

e/i   A.    Street,    Q.   C,   contra.      The    City   bye-law 
requires  all  City  officers  receiving  money  beloH^iii^  to  the 


(a)  8  Mtieq.  H.  L.  C.  882. 


City, 
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City,  to  pay  it  over  to  the  Treasurer  erery  Monday.     The      1863. 
bond  in   question   is   inconsistent  with   that  bye-law,  as    — — 

Cl'l'Y  OB* 

well  as  with  the  forty-seventh  section  of  the  charter,  frbd'ton 
which  declares  that  •*  No  person  shall  be  capable  of  acting  fl^«^* 
•*  in  any  oiEce  or  capacity,  accountable  for  the  City  rev- 
<<enues,  until  he  has  entered  inte  a  bond  to  the  City 
*<  with  two  sureties,  &c.,  conditioned  to  account  for  and 
"  pay  over  to  the  City  Treasurer,  all  moneys  received  by 
'*  him  on  behalf  of  the  City."  The  present  bond  is  in 
direct  violation  of  this  section.  The  City  have  no  author- 
ity to  sell  their  tolls  in  this  way.  A  resolution  of  the 
City  Council  could  not  authorise  it.  Even  if  the  defend- 
ant had  paid  the  amount  according  to  the  condition  of 
the  bond,  he  would  still  be  liable  under  the  bye-law,  for 
not  paying  over  to  the  City  Treasurer  the  money  collected 
by  him.  This  bond  being  contrary  to  the  spirit  of  the 
statute  is  void. 

Gur.  adv.  vult. 

Carteb,  C.  J.,  now  delivered  the  judgment  of  himself, 
N.  Parker,  M.  R.,  Parker,  J.,  and  Wilmot,  J. 

It  may  be  admitted  that  under  the  54th  section  of  the  22 
Vict.  c.  8,  the  Corporation  has  a  right  to  impose  a  toll  on 
articles  brought  for  sale  to  the  market  houses  which  belong 
to  the  Corporation,  and  in  which  they  have  established 
markets.  Such  tolls  would  be  clearly  a  part  of  the  City 
revenues  which  (if  collected  by  the  Corporation  or  its 
officers),  ought  to  be  received  by  the  City  Treasurer  under 
section  forty-nine,  which  says  that  **  The  City  Treasurer 
''  shall  receive  all  rates,  toices^  assessments,  fines,  penalties, 
**  imposts^  or  other  monies  payable  by  the  inhabitants  of 
"the  City,  or  received  under  this  Acty  or  of  any  bye- 
••  laws  to  be  made  by  the  City  CounciV  These  tolls  are 
an  impost  created  by  a  bye-law  of  the  City  Couucil.  This 
impost  could  only  be  enforced  by  the  Corporation,  or  by 
some  officer  duly  appointed  by  them  for  that  purpose. 
By  section  forty-five,  the  City  Council  has  power  to  appoint 
clerks  of  the  markets,  who  when  properly  appointed, 
might  be  the  proper  persons  to  collect  the  market  tolls. 
10  But 
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1863.      But  no  person  could  act  as  clerk  of  jbhe  market  unless  so 

appointed ;  and  moreover  under  section  forty-seren,  until 

l^ED'TON    h^  ^^^  '^  Entered  into  a  bond  to  the  City  with  two  suf- 

mgainH      <«  ficient  sureties  to  be  approved  by  the  City  Council,  in 

ULUOAN.  ,j  g^^j^  form,  and  for  such  penal  sums  as  the  Mayor  shall 

^'  approve  or  any  bye-law  prescribe,  conditioned  to  account 

**for,  and  pay  over  to  the    City    Ireasurer  aU  monies 

««  received  by  him  on  behalf  oj  the  City  J" 

The  bond  on  which  this  action  is  brought  was  given  by 
the  defendant  to  the  Corporation,  and  recites  that  the 
Corporation  disposed  at  public  auction  of  the  market  fees 
collectable  at  the  market  in  Phoenix  Square^  from  May 
10th,  1860,  to  May  10th,  1861,  and  that  defendant  became 
the  purchaser  thereof  at  the  price  of  £41,  payable  by  four 
quarterly  payments.  The  condition  of  the  bond  is  merely 
for  the  payment  of  these  instalments,  —  being  the  amount 
agreed  to  be  paid  by  defendant  to  the  City  of  Frederidon 
for  the  right  to  collect  fees  or  tolls  as  above  mentioned. 

It  is  evident  that  the  mere  purchase  by  the  defendant  at 
the  sale  by  auction  would  give  him  no  right  to  the  market 
tolls,  and  no  power  to  enforce  them  from  the  persons  attend- 
ing the  market.  With  a  view  to  obviate  this  difficulty, 
the  Corporation  appointed  him  clerk  of  the  market.  Bat 
«ven  then,  if  as  clerk  of  the  market  be  had  a  right  to  eol- 
ilect  the  tolls,  inasmuch  as  those  tolls  formed  part  of  the 
'City  revenues,  he  held  an  office  accountable  for  a  part  <^ 
the  City  revenues,  and  he  could  not  act  in  that  office 
until  he  had  given  the  bond  required  by  section  fbrtjr- 
rseven,  by  which  he  would  bind  himself  to  pay  over  to  the 
Oity  Treasurer  all  the  market  tolls  which  he  had  purchased 
at  auction.  He  certainly  did  not  comply  with  this  provi- 
sion by  the  bond  which  he  has  given.  Had  the  defendant 
given  such  a  bond  in  order  to  invest  himself  with  a  legal 
authority  to  enforce  the  payment  of  the  tolls  he  had  pur- 
chased, no  doubt  his  position  would  have  been  a  peculiar 
one :  and  again,  if  from  the  want  of  such  authority  to 
enforce  the  payment  of  the  toils,  he  had  been  prevent^^d 
from  receiving  them,  the  case  would  have  been  very  dif- 
ferent from  the  present.  Admitting  that  the  absalate  pur- 
chase 
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chase  of  tolls,  Which  are  an  incorporeral  hereditament,  ceuld      1863. 
Bot  be  effected  except  by  deed,  it  is  clear  from  the  cases 


of  The  Mayor  of  Carmarthen  v.  Lewis  (a)  recognized  in  freb^ton 
Fishmongers  Co,  v.  Robertson  (6)  that  a  Corporation  may  tffl'ain*^ 
make  a  parol  demise  of  toils ;  and  what  took  place  in  this 
cnse  between  the  plaintiffs  and  defendant  would  amount 
to  a  demise  of  the  market  toils  for  a  year.  In  the  case 
cited,  when  the  defendant  objected  "  That  as  the  Corpo- 
**  ration  did  not  gi*ant  under  their  common  seal,  no  interest 
"passed,"  Parke,  B.,  answered,  ''Though  no  interest 
**  passed,  you  occupied  and  ought  to  pay."  The  provi- 
sions of  the  Act  of  incorporation  do  not  prohibit  the  sale 
or  demise  of  tolls.  If  collected  by  an  officer  of  the  Cor- 
poi-ation,  for  the  Corporation,  the  Act  directs  that  the 
City  Treasurer  shall  receive  them ;  but  this  provision  does 
not  prohibit  the  City  Council,  in  whom  by  section  four 
'*  the  administration  of  the  fiscal  affairs"  of  the  City  is 
vested,  from  makmg  an  arran.O'ement  by  which  a  gross  sum 
is  to  be  paid  to  the  City  Treasurer  for  the  market  tolls,  in 
lieu  of  the  multiplicity  of  small  sums  which  would  be  so  . 
payable  if  each  particular  toll  were  collectt^d  and  paid  in. 
Huw  then  does  the  case  stand  ?  The  Corporation  demised 
the  market  tolls  to  the  defendant  for  one  year,  in  conside- 
ration of  a  certain  sum  to  be  paid  at  certain  times,  for 
which  payment  he  gave  the  bond  now  sued  on.  The 
defendant  has,  without  doubt  or  difficulty,  actually  received 
the  toils  for  that  period.  The  contract  was  perfectly  legal 
and  fair,  and  what  reason  can  there  be  in  law  or  justice 
why  he  should  not  pay  that  vvhich  he  bound  himself  to  pay 
for  what  he  has  actually  received? 

It  was  urged  by  the  defendant's  counsel,  that  the  defen- 
dant will  be  still  liable,  as  clerk  i>f  the  market,  to  account 
to  the  Corporation  for  the  fees  which  he  has  received. 
Should  an  attempt  ot  this  nature  be  made  by  the  Corpo- 
ration, after  a  ri  cuvuiy  on  this  bond,  it  might,  in  point 
of  honesty  and  lair  dealing,  be  well  classed  with  the 
defence  whicli  has  boc^ii  set  up  by  the  defendant  in  the 
present  case.     ISuch  an  attempt  could  not  however  in  my 

(a)  6  C.  <£  jP.  60S.  {h)  b  M.  A  G.  166. 

opinion 
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against 

JfULLIOAK. 


opinion  be  successful ;  for, —  1st  The  Corporation  have  not 
taken  the  means  prescribed  by  the  Act  of  incorporation 
for  such  accounting,  by  taking  the  bond  therein  prescribed^ 
without  which  no  person  could  legally  act  as  clerk  of  the 
market ;  and  2d.  The  defendant  might  say  he  had  taken 
those  fees  as  his  own  property,  under  a  demise  of  them  bj 
the  Corporation,  and  that  he  had  paid,  and  the  Corporation 
had  received  the  full  consideration  for  those  fees  agreed 
on  between  them ;  and  that  therefore  all  liability  on  either 
side  was  at  an  end,  by  the  due  performance  of  a  legal  coip 
tract  on  both  sides. 

The  conclusion  at  which  we  have  arrived  does  do 
violence  to  the  language  of  the  Act.  On  the  contrary t 
while  it  saves  the  just  rights  of  the  Corporation,  bj 
allowing  it  to  exercise  the  power  <<  incident  thereto," 
given  in  the  second  section,  of  disposing  of  its  tolls ;  it 
leaves  the  forty-ninth,  and  other  sections  connected  with 
it,  their  full  force  in  those  cases,  but  in  those  only,  where  the 
Corporation  has  not  thought  right  to  exercise  such  power. 
We  therefore  think  the  rule  must  be  discharged.  I 

BiTGHiE,  J,  thought  the  plaintiffs  could  not  maiotaiD 
the  action,  because  they  had  no  right  to  take  the  bond. 
That  they  were  trustees  for  the  citizens,  and  had  no  right 
to  deal  with  the  City  revenues  in  a  manner  contrary  to 
the  directions  of  their  charter ;  and  he  thought  this  mode 
of  dealing  with  the  revenues  was  entirely  inconsistent  with 
the  directions  contained  in  the  forty-seventh  section,  which  i 
directed  all  City  officers  to  pay  over  the  revenues  collected  i 
to  the  City  Treasurer.  Rule  discharged.     I 
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1863. 


MYERS  against  SAINT  ANDREWS   AND  QUEBEC 
RAILROAD  COMPANY. 


D' 


^EBT,  brought  to   recover  for  certain   work   done  in  a  contract 

under  a  sealed  contract,  and  for  extra  work  aris- struction  of  a 

ing  from  deviations  from  the  contract ;  tried  before  (7ar-  was^^agreed 
ter  C.  J.,  at  the  St  John  circuit  in  May  1862.  IfeershouTd^^ 

The  declaration  contained  a  count  on  the  si3ecial  agree-  the  sole  judge 

.  ^  of  the  quality 

ment,  and  a  count  for  work  and  labour  and  materials.    Plea  and  quantity 

.,   ,  ,    ,  of  the  work, 

ml  aeoet .  and  that  there 

The  agreement  provided  for  two  kinds  of  work  to  be  appeal  Irom^ 
dune  by  the  plaintiff:  first,  that  according  to  the  specifica- g^*^.gpj®*|^®°' 
tion ;   and  second,  that  which  might  not  be  included  i*^  provTiied^'lt 
the   specification.       With    respect    to   the   first,    it    was  was  further 
agreed,  that   ''the  engineer  shall   be   the  sole   judge  of  any  dispute 

"^      o  relative  to  the 

**  the  quality  and  quantity  of  the  said  work  hereinafter  performance 

**  specified,  and  from  his  decision  there  shall  bo  no  appeal,  underthecon- 

**  except  as  hereinafter  provided  for  and  agreed  upon."   The  work  not*p*ro^ 

subsequent  provision   referred  to  was  as  follows:  *'And J^^^^^^^J^*^^. 

*'  it  is  hereby  further  understood  and  agreed,  that  in  case*'^^*^*^^*"*" 

**  of  any  dispute  or  difficulty  relative  to  the  performance  i>y  either 

,  ,  ,  ,  .  ,  party  for  non 

"  of  the  said  work  under  this  contract,  between  the  party  compliance 
^'  of  the  first  part  and  the  engineer,  or  relative  to  any  other  tract,  should 
*«  work,  or  the  value  of  any  other  work  done  and  performed,  two^e^ngf- 
^*  or  to  be  done  and  performed  by  the  party  of  the  first  dSon**°*® 
**  part,  not  provided  for  in  this  contract^  the  same  shall  be  "f^g"  JlJ*^**" 
♦*  referred  to  two  practical  engineers  to  be  mutually  chosen ;  iJ^g^'^H^jJ^ 
*^  and  in  case  they  cannot  agree  upon  the  matters  so  sub-(per  Carter, 
<«  mitted   to  them,  then  and  in  that  case,  they  two  shall  and  ih/mot, 
*'  appoint  a  third  person,  the  decision  of  any  two  of  whom  action  for° 
^'  shall  be  binding  and  conclusive  upon  said  parties  of  the  ^nderthecon- 

tract,  and  for 
extra  workf*-~ 
that  it  wa»  a  condition  precedent  to  the  bringing  the  action,  that  the  amount  due  the  plaintiff 
ihould  be  avcertained  by  the  arbitrators. 

Per  iV.  Parker,  M.  K.^That  a  mere  agreement  to  refer  to  arbitration  does  not  oust  the 
Court  of  Jurisdiction;  but  that  where  a  reference  was  made,  which  was  not  shewn  to  have 
been  pat  an  end  to,  no  acUon  could  be  brought 

Qtuere,— whether  if  the  defendant  had  prevented  the  arbitration,  the  plaintiff  could  not 
have  recevered  on  a  declaration  averring  that  fact, 

"  first 
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1863 .     *  <  first  and  secoud  parts  respectively.''    The  concluding  part 

■""""^    of  the  agree ment  ran  thus  :  **  And  it  is  further  understood 
Mtbrs 
again$t      **  *°^  agreed,  that  all  damages  claimed  by  either  of  the 

8t.Andrbw8««  parties  to  this  contract,  arising  out  of  non-compliance 
AND  Quebec      *  . 

Railroad    ^<  with  the  terms  of  this  contract,  and  al}  other  matters 

**  in  dispute  between  them  in  any  way  connected  with  this 

*<  contract,  shall  be  adjudged  and  decided  upon  by  the  said 

*<  two  referees  to  be  mutually  chosen,  who  shall  be  practical 

*'  engineers;  and  in  case  the  last  named  referees  cannot 

*<  decide  upon  the  matters  submitted  to  them,  they  two 

<<  shall  choose  a  third  person :  the  award  of  any  two  of  whom 

*'  shall  be  final  and  conclusive  between  the  parties." 

It  appeared  that  the  plaintiff  did  certain  work  under  the 
contract,  including  work  provided  for  by  the  specification 
and  work  outside  of  the  specification  ;  that  Mr.  Light,  the 
the  engineer  alluded  to  in  the  contract,  made  estimates  of 
the  work,  and  that  the  plaintiff  had  been  paid  all  that  was 
due  him  according  to  these  estimates.  That  on  receipt  of 
Mr.  Lighfs  estimates,  the  plaintiff  objected  that  they  were 
incorrect,  and  claimed  to  be  entitled  to  a  much  larger 
allowance,  and  that  accordingly,  in  December^  1851,  two 
arbitrators  were  appointed  by  the  parties,  as  provided  by 
the  contract,  and  a  referee  chosen  by  the  arbitrators. 

After  the  referee  was  chosen,  the  plaintiff,  in  September^ 
1852,  wrote  to  the  defendants,  proposing  to  substitute  the 
the  Honorable  Robert  L.  Hazen^  as  referee  instead  of  the 
the  one  chosen  by  the  arbitrators ;  but  the  Secretary,  by 
direction  of  the  Board  of  Directors,  replied  that  the  arbitra- 
tors having  been  mutually  agreed  upon,  and  the  referee  pro- 
perly chosen  by  them,  according  to  the  terms  of  the  contract, 
the  defendants  had,  at  present,  no  further  control  in  the 
matter.  The  arbitrators  never  made  any  award,  and  it 
was  said  by  one  of  the  witnesses,  that  the  arbitration  fell 
through  :  but  it  did  not  appear  whether  in  fact  it  was  put 
an  end  to,  or  not.     This  action  was  brought  in  1853. 

The  plaintiff's  counsel  proposed  to  show  that  Mr.  Lights 

.    estimates  were  wrong  as  to  quantity,  and  that  the  prices. 

allowed  by  him  for  alterations  were  not  fair  and  equitable ; 

but  the  Chief  Justice  rejected  this  evidence,  henag  of 

opiniou 
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opuuoD  that  the  plaintiff  could  not  reoorer  for  any  work     1863. 
done  under  the  contract,  beyond  the  amount  estimated  by 
Mr.  lAghtj  nor  for  any  extra  work  arising  from  deviations     againa$ 
in  the  contract,  without  shewimr  that  such  extra  amounts,  St.amdbiews 

^  AND  QUSBXO 

if  disputed,  had  been  settled  and  determined  by  two  kailroap 
engineers,  or  by  them  and  a  referee,  as  provided  in  the 
contract;  or,  that  the  defendants,  when  requested,  had 
refused  to  refer  the  matters  in  dispute  to  the  arbitrators. 
The  plaintiff's  counsel  then  submitted  to  a  nonsuit,  leave 
being  reserved  to  move  to  set  it  aside. 

A  rule  nisi  to  set  aside  the  nonsuit,  and  for  a  new  trial 
having  been  obtained ; 

J,  A.  Street,  Q.  C,  shewed  cause  in  Hilary  term  last. 
I  do  not  dispute  the  principle  of  law,  that  parties  cannot 
by  agreement,  oust  the  Courts  of  their  jurisdiction ;  but  it 
is  clear  that  a  person  may  covenant  that  no  right  of  action 
shall  aocrue  till  a  third  person  has  decided  on  any  matter 
in  difference  between  him  and  the  other  party  to  the  agree-* 
ment.  Such  an  agreement  does  not  oust  the  Court  of  ita 
jurisdiction.  Thompson  v.  Ohamock  (a)  ;  Scott  v.  dvery 
(6).  If  a  person  covenants  that  he  will  pay  such  damages 
as  a  third  person  shall  award,  no  action  will  lie  (in  the 
absence  of  fraud),  till  an  award  is  made.  Scoit  v.  Liver* 
pool  Corporation  (c) .  The  case  of  Braunstein  v.  The  Aoci" 
dental  Death  Ins.  Go.  (d)  is,  in  principle  the  same  as  this 
case ;  that  if  there  was  any  dispute  as  to  the  amount  <»f 
compensation  to  be  paid  for  an  injury,  it  should  be  referred 
to  an  arbitrator ;  and  it  was  held  that  a  reference  in  the 
manner  prescribed,  was  a  condition  precedent  to  bring- 
ing an  action  for  the  injury.  Chaftony.  Eastern  Counties 
Railway  Co.  (c)  and  Brown  v.  Overbury  (/)  are  to  the 
same  effect.  K  the  plaintiff  was  dissatisfied  with  LigMs 
estimate,  he  should  have  procured  an  award  of  arbitrators, 
as  provided  by  the  contract.  *«  All  damages  "  claimed  by 
either  party  were  to  be  decided  by  referees.  If  it  was  not 
practicable  to  have  the  dispute  decided  by  arbitration,  tiuit 


«)  6  7.  A.  189.  ih)  sir.  lA>rd$  aM.Sll;  S  Jwr.,N.  8.WS. 

c)  8  DeO,  4 /. 884;  5  Jwr.,  A.  S.  105.  (d)  IB. is 8. 78S. 
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1863.     fact  should  have  been  averred  in  the  declaration,  and  can- 

not  be  enquired  into  on  this  pleading. 

ag^Mt  Jo^f^i  contra.  The  reference  to  arbitration  in  this  case 
8T.ANDRKw8is  not  a  condition  precedent,  as  it  was  in  the  cases  cited 
Railroad  on  the  other  side.  There  is  nothing  in  this  contract,  to 
*  shew  that  Mr.  Light  was  to  be  judge  of  anything  except 
the  quantity  and  quality  of  certain  specified  work  :  he  had 
no  control  over  the  value  of  the  work,  nor  over  the  extra 
work.  The  fact  that  there  is  a  provision  for  reference  of 
the  value,  &c.  of  the  extra  work,  does  not  interfere  with  the 
jurisdiction  of  the  Court.  It  is  not  said  that  the  arbitra- 
tors shall  be  the  sole  judges.  [Carter,  C  J.  There  is 
a  substitution  of  arbitration  for  a  jury.  If  the  arbitrators 
had  settled  the  amount,  no  doubt  there  would  be  a  right 
of  action.  The  stipulation  is  a  reasonable  one,  as  it  would 
be  inconvenient  for  the  jury,  at  a  distance  from  the  work, 
to  decide  upon  the  amount  done.]  In  fact,  the  condition 
was  complied  with,  and  arbitrators  appointed,  but  they 
made  no  award.  The  mere  fact  that  there  was  an  agree- 
ment to  refer  matters  in  di<3pute  to  arbitration,  does  not 
prevent  the  parties  from  resorting  to  the  Courts  to  enforce 
their  rights.  Horton  v.  8aytr  (a).  The  last  clause  in 
the  contract  is  void,  as  it  ousts  the  jurisdiction  of  the 
Courts.  [WiLMOT,  J.  It  merely  provides  that  certain 
steps  are  to  be  taken,  before  a  cause  of  action  accrues.] 
The  intention  to  make  the  engineer's  certificate  a  condition 
precedent,  must  be  clear  beyond  all  doubt. 

Cur.  adv.  vult. 

The  Court  now  delivered  judgment. 

Carter,  C.  J.  This  was  an  action  of  debt  on  an 
agreement  under  seal,  brought  to  recover  for  work  done 
under  the  agreement,  and  also  for  work  beyond,  and  out- 
side of  the  contract;  and  chiefly  on  the  ground  that 
sufficient  had  not  been  allowed  by  Mr.  Lights  the  defend- 
ants* engineer,  by  whom,  according  to  the  terms  of  the 
agreement,  the  measurements  and  estimates  were  to  be 
made.  A  nonsuit  was  ordered,  on  the  ground  that  by 
the  provisions  of  the  agreement,  the  subject  matter  of  the 

(a)4J7.4iV.64S. 
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nction  was  to  be  referred  to  arbitrators,  whose  decision      1863. 
was  to  be  final,  by  a  clause  to  which  I  shall  refer  presently.     ~ 
The  case  of  ScoU  v>  Avery  (a)  was  the  authority  on  which     against 
the  argument  on  both  sides  chiefly  turned,  —  which  case  ^Jj^^^^^ 
must  be  considered  a  very  leading  Authority  in  cases  sim-    Railroad 
liar  to  the  one  before  us. 

There  is  undoubtedly  a  distinction  between  the  terms  of 
the  contract  in  this  case,  and  the  contract  of  insurance, 
which  was  the  subject  of  the  action  in  Scott  v.  Avei^y. 
In  the  latter,  there  was  a  proviso  «'  That  no  member  who 
"  refused  to  accept  the  amount  of  any  loss  as  settled  by 
^*  the  committee,  should  be  entitled  to  maintain  any  action 
'*  at  law,  or  suit  in  equity  on  his  policy,  until  the  matters 
**  in  dispute  should  have  been  referred  to,  and  decided  by 
*•  arbitrators,  and  then  only  for  such  sum  as  they  should 
**  award.'* 

The  contract  in  the  present  case  contemplates  two  kinds 
of  work  to  be  done  by  the  plaintiff:  —  1st,  that  according 
to  the  specification  ;  and  2d,  that  which  might  not  be  in- 
cluded in  the  specification.  With  respect  to  the  first :  it 
is  agreed  that  '*the  engineer  shall  be  the  sole  judge  of 
**  the  quality  and  quantity  of  the  said  work  hereinafter 
**  specified,  and  from  his  decision  there  shall  be  no  appeal, 
♦'  except  as  hereinafter  provided  and  agreed  upon."  This 
subsequent  provision  is  as  follows:  —  [His  Honor  then 
stated  the  agreement  as  before  set  out  on  page  577.] 
Neither  is  this  provision  similar  to  that  in  the  case  of  Hor- 
tony,  Sayer  (6)  decided  after  Scott  v.  Avery.  The  provi- 
sion in  that  case  was  this  :  '*  that  if  any  difierence,  vari- 
**ance,  controversy,  doubt,  or  question,  should  arise  be- 
'•tween  the  parties,  touching  or  concerning  any  covenant, 
**  clause,  proviso,  matter  or  thing  in  the  said  indenture 
*'  contained,  then  all  and  every  such  matter  in  difference 
*'  should  be  discussed,  resolved,  and  finally  ended  by 
*^  arbitrators  chosen  as  therein  provided ;  that  the  parties 
'^to  the  said  indenture  should  not  prosecute  any  suit,  or 
*^  or  seek  any  remedy  either  in  law  or  equity  for  relief  in 


(a)  6  H.  l^rdB  C.  811 :  2  Jut.  If.8.  S15.  (6)  iH.S^K  (^2. 
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1863.  it  the  premiseB,  without  first  submittiog  te  sueb  arbitration 
jijYMtB  "  ^^^  reference.''  The  Court  of  Exchequer  held  that  this 
against  agreement  did  not  preclude  the  plaintiff  from  bringing  an 
2w:^QuEBKc*^^^^^  without  having  had  previous  recourse  to  an  arbitra- 
0^^^^  tion.  Martin y  B.,  however  says,  **  I  cannot  distinguish 
^<  this  case  from  Scott  v.  Avery:  it  seems  to  me,  if  that 
^*  judgment  is  right,  this  plea  is  good,  and  I  think  the 
*^  decision  in  Scolt  v.  Avery  cannot  be  upheld  unless  the 
*^ judgment  of  Lord  Campbdl  is  right;  though  I  may 
<<  observe,  some  of  the  learned  Judges  found  their  judg- 
<^  ments  on  a  contrary  principle.  ...  It  seems  to  me  that 
<<  aSco^  v.  Avery  has  overruled  all  the  previous  decisions 
^<  on  the  subject."  I  think  there  is  a  manifest  inclination 
in  the  majority  of  the  English  Judges  to  free  themaetves 
frem  the  fetters  of  what  Bramwelly  B.,  in  Horton  r.  Sayer, 
calls  **  The  unfoi'tunate  expression  that  their  jurisdiction 
^'  is  ousted  by  the  agreement  of  the  parties."  Lord  Camp- 
bell shews  this  very  plainly  in  his  judgment  in  Scott  v. 
Avery ;  and  in  the  same  case,  Coleridge^  J.,  says,  *^  I  am 
<^  certainly  not  disposed  to  extend  the  operation  of  a  rule 
^*  which  appears  to  me  to  have  been  founded  on  very 
*<  narrow  grounds,  directly  contrary  to  the  spirit  of  later 
*' times,  which  leaves  parties  at  full  liberty  to  refer  their 
<<  disputes  at  pleasure  to  public  or  private  tribunals ;  and 
*<  I  think  the  judgment  of  the  Court  of  Exchequer  Cham- 
<'  ber  stands  on  a  safe  distinction,  between  an  agreement 
'<  which  would  close  entirely  the  access  to  the  Courts  of 
^'  law,  and  that  which  only  imposes,  as  a  condition  preoe* 
<*dent  to  the  appeal  to  them,  that  the  parties  shall  have 
**  first  settled  by  an  agreed-on  mode,  the  precise  amount  to 
<'  be  recovered  there."  So  desirable  has  this  mode  been  of 
late  years  considered,  that  the  English  Parliament  have 
enabled  the  Judges  to  compel  parties  to  have  recourse  to 
it,  and  to  stay  actions  where  the  parties  have  agreed  to 
refer  their  differences  to  arbitration.  Surely,  if  ever  there 
can  be  a  case  where  suoh  a  tribunal  may  be  considered 
desirable,  it  is  one  like  the  present,  where  the  acknow* 
lodged  matters  in  dispute,  are  the  amount  and  quality  of 
work  done  in  excavations  of  earth  and  rock  in  oonstruct- 

ing 
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ing  a  railroad,  —  matters  which  can  ooly  be  determined  by      1868. 
persons  of  practical  skill  and  experience  in  such  matters,      ^yxbb 
who  by  inspection  and  measurement  could  form  their  opin-     c^atnit 
ions,  and  by  whose  opinions  alone,  a  Court  and  jury  could  f^*^^^^ 
be  enabled  to  come  to  any  decision,  if  they  are  to  decide  ^^J^!^ 
on  such  matters. 

After  all,  is  the  distinction  on  which  sereral  of  the 
learned  Judges  found  their  opinion  in  8coU  y.  Avery ^  and 
escape  the  old  doctrine  of  ouster  of  jurisdiction,  very  intel- 
ligible? Surely,  to  determine  the  amount  to  be  recovered 
for  the  breach  of  a  contract,  is  as  much  within  the  juris- 
diction of  the  Courts,  as  the  decision  whether  there  has 
been  a  breach  of  the  contract  or  not.  The  submission  to 
arbitrators,  of  the  question,  what  amount  of  damages  has 
been  sustained,  rirtiially  leaves  to  their  decision,  whether 
any  damages  have  been  sustained,  and  incidentally,  whether 
there  has  been  a  breach  of  the  contract,  and  almoBt  every 
question  which  could  come  before  the  Court  in  an  action 
on  the  contract.  The  Court  is  certainly  ousted  of  its  juris- 
diction when  arbitrators  are  to  determine  the  amount  of 
damage,  and  when  nothing .  is  left  to  the  Court,  but  the 
consideration  whether  the  award  is  good.  And  if  the  award 
be  good  on  its  fiEice,  and  there  has  been  no  misconduct  on 
the  part  of  the  arbitrators,  the  only  jurisdiction  left  to  the 
Court  (which  is  so  jealous  of  its  privileges) ,  is  that  of  enforc- 
ii^the  decision  of  the  arbitrators,  even  though  such  decision 
may  be  founded  on  mistaken  law,  and  incorrect  conclusions 
from  the  evidence.  The  same  jurisdicton  would  in  all 
cases  be  left  to  the  Court :  for  if  all  matters  in  dispute 
were  referred  to  arbitration,  the  decision  cif  the  arbitra- 
tors could  only  be  enforced  by  the  jurisdiction  of  the 
Court ;  and  I  find  it  difficult  to  understand  how  the  Court 
is  ousted  of  its  jurisdiction  more  in  the  one  case  than  the 
other. 

The  agreement  in  this  case  does  not  specifically  state 
that  no  action  shall  be  maintained  until  the  matters  in 
dispwte  shall  have  been  dedded  by  arbitrators.  But 
coDstniiog  this  agroement  so  aa  to  cany  out  the 
evident  intisntion  of  the  parties ;  and  by  the  evident  spirit, 
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1863.      if  not  the  strict  letter,  does  it  not  amoant  to  the  same 

thing?    This  action  is  brought  to  recover  damages  for  the 

against     non-performance  of  the  contract.     Does  not  the  agreement 

8T.ANDRBVS  provide  that  as  regards  the  amount  of  the  damages  to  be 
AND  Quebec  ^  ^ 

Railroad    recovered,  that  shall  besettled  by  arbitration  ?  And  although 

the  agreement  does  not  say  that  no  action  shall  be  main- 
tained except  for  an  amount  of  damages  so  determined 
by  arbitrators^  is  this  not  necessarily  implied  by  the  pro- 
vision that  such  amount  shall  be  so  decided?  In  princi- 
ple, it  seems  to  me  that  under  the  fair  construction  of  this 
agreement,  the  determination  of  the  amount  of  damages 
by  arbitrators  is  as  much  a  condition  precedent  to  the 
bringing  an  action  for  damages,  as  it  was  under  the  some- 
what more  explicit  terms  of  the  contract  in  Scott  v.  Avery. 
The  defendants  here  may  say,  "  we  do  not  deny  your  right 
**  to  bring  an  action  to  recover  damages,  but  we  had  agreed 
*•  that  the  amount  of  such  damages  shall  be  finally  decided 
"  by  arbitrators,  and  therefore,  till  that  amount  has  been  so 
•'ascertained,  you  cannot  maintain  auy  action  for  damages." 
The  judgment  of  Martin^  B,,  in  Scott  v.  Avery ^  before  the 
House  of  Lords,  shews  there  is  no  valid  distinction  between 
the  contract  in  that  case,  and  that  before  us,  where  he  says 
(page  829),  *'It  was  said,  that  the  parties,  by  express 
*'  agreement  between  themselves,  had  made  the  decision  or 
•'award  of  the  arbitrators  a  condition  precedent  to  the 
**  right  of  any  member  to  maintain  an  action.  This  is  so : 
"  but  if  the  matter  be  examined  into,  it  will  be  found  to 
'vbe  nothing  more  than  what  is  included  in  every  such 
'^  contract.  If  the  provision  be  binding,  the  consequence 
'*  would  be,  that  in  the  event  of  a  dispute,  recourse  must 
*'  be  had  to  an  arbitrator,  and  an  award  made ;  but  the 
**  arbitrators  have  no  power  to  enforce  their  awards ;  they 
*«  cannot  issue  execution  on  them ;  a  Court  of  law  or  equity 
**  must  be  called  in  aid  to  enforce  an  award  adversely. 
**  Therefore,  in  every  case,  if  the  agreement  to  refer  be 
"  binding,  the  award  must  be  a  condition  precedent  to 
"  maintaining  an  action,  and  such  condition  is  tacitly  im- 
^^ plied.    The  maxim  of  law  is  E^ypressio  eorum  qum  tacUe 

**  immntf  nihil  cperatur,'^ 

The 
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The  question  does  not  arise  before  us,  as  in  8coti  y.      1863. 
Avery y  and  in  Horton  r,  Sayerj  on  demurrer.     The  par- 


ties hare  joined  issue  in  fact,  and  gone  down  to  trial.    The     againMt 
case  is  opened  plainly  as  a  demand  for  a  larger  amount  for  8T.AiiDRKwa. 
the  work  done  under  the  specification,  and  for  work  done  ^^^olboad 
under  the  contract,  but  outside  of  the  specification,  than   ^^'^^^^ 
has  been  allowed  for  by  the  Mr.  Light,  the  defendants' 
engineer.     This  is  a  claim  for  damages  within  the  mean- 
log  of  the  last  clause  of  the  agreement :  and  if  it  be  urged 
that  that  clause  goes  further,  by  providing  '^  That  all  other  - 
**  matters  in  dispute  in  any  way  connected  with  the  contract, 
'<  shall  be  adjudged  and  decided  upon  by  arbitrators,"  such 
objection  may  be  answered  (even  if  the  point  could  be  raised 
in  this  case,  where  we  are  not  considering  it  on  demurrer), 
by  what  is  said  by  Coleridge^  J.,  in  Soott  ▼.  Avery  in  the 
Exchequer  Chamber.  **  But,  supposing  any  observation 
**  might  be  made  upon  the  generality  of  one  or  two  of  the 
**  expressions  in  the  rule ;  it  is  important  to  observe,  that, 
**  in  this  particular  case,  the  only  matter  in  dispute  is  as 
^*  to  the  extent  of  the  loss  or  repairs,  so,  that  it  is  brought 
*<  within  the  terms  of  the  first  clause  of  the  rule,  which 
''  gives  the  key  to  the  whole.     It  is  the  same  principle  as 
*'  the  ordinary  case  of  a  person  who  brings  an  action  for 
^<a   sum   of  money,  a  condition  having  been  imposed 
^'  that  some  person  shall  ascertain  the  amount  before  he  is 
*'  at  liberty  to  sue,''    Lord  Ch.  Cranworthy  in  reference  to 
this  point  also  says,  ^<  It  had  been  urged  that  there  were 
^'  other  matters  than  the  amount  of  damages  for  the  arbi- 
*<  trators  to  decide ;  but  I  do  not  think  that  alters  the  case 
"at  all." 

I  think.  Lord  Campbell  was  quite  correct  in  saying  that 
this  point  was  substantially  decided  in  Brown  v.  Overbury, 
(a)  by  Aldei*son  and  Martirij  BB,  two  of  the  dissentient 
Judges  in  ScoU  v.  Avery.  In  that  case,  the  plaintiflf  and 
defendant,  by  subscribing  to  the  articles  of  the  race,  agreed 
that  any  dispute  as  to  the  race  was  to  be  decided  by  the 
award  of  four  stewards.  The  Court  held,  that  without  a 
decision  of  the  stewards,  according  to  the  articles,  no  action 

>      (a)  n  Stch.  715. 

could 
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1863.      oould  be  brought  for  the  stakes.     MarHn^  B.,  says :  **  The 
**  judgment  of  the  stewards  of  a  horse  race  must  neces- 


affainst  **  sarily  be  conclusive,  They  are  expressly  appointed  to 
st.andkkws^' decide  the  matter,  and  there  is  oo  appeal  from  them. 
Raimoad  **  -ft  iff  a  oorulUion  precederU  to  ike  plaintiffs  right  to 
^^^'  **  recovery  that  he  obtain  the  judgment  of  the  stewards  if 
**  practicable,  and  there  is  nothing  to  shew  that  it  is  not.** 
Now,  these  stewards  are  just  as  much  a  private  tribunal 
chosen  by  the  parties  to  decide  a  matter  in  difference 
between  them,  as  are  the  arbitrators  contemplated  by  this 
agreement ;  and  the  courts  of  law  are  just  as  much  thereby 
ousted  of  their  jurisdiction  to  try  which  horse  won  the  race, 
as  by  this  agreement  to  try  how  much  earth  and  rock  were 
excavated  by  the  plaintiff.  Both  questions  are  about 
equally  adapted  for  the  decision  of  a  judge  and  jury.  On  the 
whole  (without  going  further),  I  am  of  opinion,  that 
iuasm<ich  as  the  sole  question  between  the  parties  at  the 
trial,  was  the  amount  of  damages  or  debt  due  to  the 
plaintiff  for  work  under  the  specification,  and  for  work 
under  the  terms  of  the  contract,  outside  the  specification, 
that  it  was  a  condition  precedent,  that  this  amount  should 
have  been  ascertained  before  any  action  would  He.  I  do 
not  mean  to  say  that  if  the  plaintiff  had  done  ail  in  hid 
power  to  procure  a  decision  by  arbitration,  which  bad 
failed  from  the  fault  ef  the  defendants,  that  he  would  nut 
have  had  a  right  to  sue,  on  a  declaration  averring  such  a 
state  of  things ;  but  that  is  not  the  present  case.  In  mj 
opinion,  the  rule  should  be  discharged. 

Parker,  J.  and  Wilmot,  J.  concurred. 

N.  Parker,  M.  R.  I  concur  in  the  conclusion  at  which 
His  Honor  the  Chief-Justice,  and  my  learned  bretheru 
have  arrived,  though  on  a  somewhat  different  ground.  I 
am  not  quite  prepared  to  say  that  this  case,  which  certaiuty 
goes  somewhat  further  than  tne  moderu  decisions  which 
have  been  referred  to,  is  withiu  the  rximson  of  tfao^^e 
decisions.  In  the  older  cases,  it  has  been  repeatedly  held 
that  an  agreement  U>  refer,  does  not  t«ust  the  Courts  of 
their  jurisdiction ;  and,  on  considering  the  language  and 
circumstances  of  the  receut  cases,  it  seems  to  me  they 

hare 
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have  not  gone  the  length  of  overthrowing  that  doctrine,      1863. 
but  the  J  establish  this  distinction,  — that  where  there  is  an 


agreement  to  refer,  and  the  contract  also  provides  that  no      ^^^ 
action  shall  be  bt*ouffht  until  after  the  result  of  a  reference  St. Andrews 

AND  QUSBEO 

to  arbitration,  thei'e,  the  prohibition  is  considered  imper-   Railroad 

GoMPAjnr 
ative,  and  the   parties   are,  in  the   meantime,  precluded 

from  bringing  an  action. 

The  agreement  between  these  parties  contains  no  such 
prohibitory  clause ;  but  there  is  an  affirmative  covenant, 
that  all  matters  in  dispute,  in  any  way  connected  with  the 
contract,  shall  be  settled  by  a  reference  to  two  engineers, 
who,  in  case  of  difference,  are  to  choose  a  third  referee, 
the  award  of  whom,  or  any  two  of  whom,  shall  be  final. 

Under  this  provision  of  the  contract,  it  appeared  upon 
the  plaintiff's  evidence,  that  two  arbitrators  were  appointed 
between  the  parties,  and  that  those  arbitrators  appointed 
a  third  ;  and  thou<rh  Mr.  Whitladc  says  the  arbitration  fell 
through,  there  is  no  distinct  evidence  in  what  way  it  was 
put  an  end  to,  or  tbiit  it  was  so  at  all ;  and  we  have  it  in 
evidence,  that  on  27th  S^pt.,  1852,  a  letter  was  addressed 
by  the  plaintiff  to  the  defendants,  relative  to  the  arbitra- 
tion in  issue  between  him  and  the  Company,  and  pro- 
posing to  substitute  the  Hon.  R.  L,  Hazen^  instead  of  Mr. 
Lncke  as  referee ;  to  which  the  Board  directed  the 
Manager  to  reply  :  **  that  arbitrators  having  been  mutaally 
**' agreed  uporij  and  the  referee  properly  chosen  by  them 
**  according  to  the  terms  of  the  contract,  the  Board  have^ 
**•  at  preseut,  no  further  control  over  the  matter." 

In  Kill  V.  HoUifUer  (a),  which  was  an  action  on  a  policy 
coat'Uning  a  stipulation,  th,at  if  any  dispute  should  arise, 
the  matter  in  difference  should  be  referred  to  arbitration : 
it  was  contended  by  the  defendant,  that  the  action  did  not 
lie  before  a  reference.  The  point  was  reserved,  '*  and,  by 
**  the  whole  Court,  —  if  there  ha»l  Ihhmi  a  rrferc^nce  depend- 
*«  ing^  or  made  and  det<»rmine(l,  it  niitrht  h.ivf  been  a  bar; 
**  but  the  agreement  of  the  parties  cannot  «iU8t  this  Ccmrt, 
**  and  as  no  reference  has  been,  nor  any  in  ilepending,  the 

(«;  1  J^U:  129. 

**  action 
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1863.      i<  action  is  well  brought."    The  distinctien  here  intimated 
^.^jg^     between  an  agreement  to  refer,  and  an  agreement  followed 
offairut     by  an  actual  reference,  is  not,  it  is  true,  established  by 
S'^QuBBKc*^  j"^^^**^^  ^®®'®^^°-     ^*  is,  howerer,  nowhere  impugned, 
0^^^^   8o  far  as  I  am  aware ;   and  being  the  suggestion  of  the 
whole  Court,  and  so  much  in  accordance  with  the  reason 
of  the  case ;  and  as  the  evidence  on  the  part  of  the  plain- 
tiff here,  presents  the  circumstances  which  the  Court  there 
thought  might  have  altered  their  decision,  I  am  of  opinion, 
on  the  ground  of  an  actual  reference  having  been  made 
which  has  not  been  clearly  proved  to  have  been  put  ao 
end  to,  that  the  plaintiff  is  not  entitled  to  recover  in  the 
present  action. 

Ritchie,  J.,  having  been  counsel  in  the   case,  took 
no  part. 

Rule  discharged  (a). 

(a)  See  also,  Cooke  y.  Cooke,  L.  B„  4  J^.  77;  BUiott  v.  Rovql  ExehanM 
Asmaranee  Co,  X..  A.,  S  JEc.  287;  Dawon  v.  Fitzaeraid^  L,  R.  1  iBr.  D^.  »*; 
Bdv)ar<i8  y.  Aberayron  Mutual  Insurance  Society t  L,  B,  1 Q.  B.  Die,  5(0;  u 
to  whether  a  coyensnt  to  refer  matters  in  dispute  to  arbitration  is  a  condi- 
tion precedent  to  the  right  to  maintain  an  action.  —  Bbfortbb. 


McFEARON  agairiM  CALLAGHAN  and  Anotkeb. 

A.  the  maker,  OEINNER,  on  behalf  of  the  defendants,  the  bail  for  one 
aocominodar  |f^  Patrick  Mullin^  moved  on  a  former  day  in  this  term, 
of  "a^not^?^'  ^  stay  the  proceedings  in  an  action  on  the  recognizance, 
^rJndlhe  ^^  ^®  grousd  that  the  debt  and  costs  in  the  principal  suit 
bau  in  botii    \^^^  ^^^qq  p^^i^,     Xhe  facts  of  the  case  are  stated  in  the 

cases  fizea.  *^ 

fed  tte'jndi.  J^^g^**"*  ^^  *»»«  Court. 

ment,  on  8.  R.  Thomson  opposed  the  motion. 

SJ&in-  Our.  adv.  vuU. 

tiiT's  attorney 

Smwtii?pro.     Cabteb,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 

againsf !i'«  ^^^  ^^^  ^^  application  for  the  equitable  interference  of 
baU  for  their 


Indemnified 

the 
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the  Court  on  behalf  of  the  special  ball  of  one  Patrick  Mul-      1863. 

lin,  who  hare  been  sued  on  the  recognizance  of  bail.   The    

ground  of  the  application  is,  that  the  debt  and  costs  in  the      againat 
principal  suit  have  been  paid ;  and  if  this  were  the  simple  Callaghax. 
state  of  the  case,  relief  would  no  doubt  be  afforded  on  the 
usual  terms.     But  there  are  other  material  circumstances 
which  give  a  different  complexion  to  the  case. 

Mullin,  for  whom  the  present  applicants  became  bail, 
was  the  maker  of  a  promissory  note,  and,  of  course,  the 
person  primarily  liable,  not  only  for  the  debt  but  also  to 
indemnify  the  persona  brought  into  trouble  through  his 
default.  Thomas  Dooley  was  an  accommodation  indorser 
on  this  note,  and  was  sued  and  held  to  bail,  as  well  as 
MuUin.  One  John  Dooley^  since  deceased,  and  Rohei*t 
Keady  became  special  bail  for  Thomas  Dooley,  and  after 
judgment  against  Thomas  Dooley,  were  fixed. 

This  being  so,  Mr.  Campbell  the  plaintiff's  attorney, 
intimated  to  Keady  that  unless  some  arrangement  was 
made,  the  plaintiff  would  resort  to  him  on  his  recognizance, 
upon  which  Keady  and  John  W.  Dooley,  the  nephew  of 
John  Dooley^  the  other  bail  for  Thomas  Dooley,  proposed 
to  give  Mr.  Campbell  their  note  for  the  amount  of  the 
judgment  against  Thomas  Dooley,  provided  Mr.  Campbell 
would  continue  the  proceedings  against  the  bail  of  Mullin, 
the  real  debtor,  in  order  to  recover  the  monAy  for  their 
benefit.  To  these  terms  Mr.  Campbell,  on  behalf  of  his 
client  acceded,  and  received  the  money  when  the  note  of 
Keady  and  John  W.  Dooley  became  due. 

We  do  not  think  that  the  applicants,  —  the  bail  for  the 
principal  debtor, —  are  entitled  to  the  benefit  of  such  pay- 
ment as  an  unconditional  satisfaction  of  the  debt,  and  to 
ask  for  the  equitable  interference  of  the  Court  to  relieve 
them  at  the  expense  of  the  bail  for  the  accommodation  in- 
dorser ;  especially  as  it  does  not  appear  by  the  affidavits 
that  they  are  not  indemnified  by  their  principal. 

Relief  is  therefore  refused,  and  the  motion  dismissed. 
11 
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CALDWELL,   Administrator   &c.   agaiml  KEITH. 

SSTpromil      A   SSUMPSIT  on  a  promissory  note  for  $85.  dated  1st 

jory  note  for   J\^    July^  1861,  made  by  the  defendant  in  favor  of  the 

$85,  given  by    ^  ^^  ^  "^ 

the  defendant  plaintiff.     At  the   trial    before    Wilmol,  J.,   at  the  last 

totheplalntiflf'l-..      ,      .        .^     .  .      .      ,    ,   ^  .      \, 

on » settle-      Kings  Circuit,  the  prmcipal  defence  was  that  there  was  no 

them;  the      consideration  for  the  note,  and  that  it  had  been  released 

thatlhe  no?e   ^Y  ^^^  plaintiff.     It  appeared  however  that  the  note  had 

chw-gedbya   ^^^^°   given  on   a   settlement   between   the  plaintiff  and 

release  of  the  defendant,  respectino^  money  in  the  defendant's  hands, 
same  date  as  ^  i  n  ^  ^ 

the  note,  in  which  he  had  collected  for  the  intestate,  and  that  when 
which  the  ,       i    «      n  •  t         »   .     ./«  i  .  i 

lettiement  the  defendant  gave  the  note,  the  plamtiff  gave  him  a  release, 
and  the  con-  dated  on  the  same  day.  The  plaintiff  stated  that  the  note 
ivas^Sltedto  and  the  release  constituted  the  settlement  between  them. 
$85?paid"  ""^The  release  recited  that  the  late  Wm.  Caldwell  (the  intes- 

the  re^'iS^^'    *^^®) '  ^^^  ^^^^  "^^**  ^^*^  ^^®  defendant  for  collection ;  that 

of  which  he  the  defendant  had  ffiveu  to  the  plaintiff  as  administrator, 
thereby  ac-  *^  ^ 

knowiedged.  the  balance  of  the  notes,  and  had  satisfactorily  accounted 

Held,— that  ,         ,..«.*.         n  •       i  i       t .       . 

theoircum-  to  the  plaintiff  for  all  moneys  received  by  him  in  payment 

nected^with  of  the  said  notes,  or  otherwise  howsoever ;  and  it  declared 

thereieafe^^  that  the  plaintiff,  as  administrator,  in  consideration  of  so 

laSuimbi-  receiving  the  balance  of  the  said  notes,  and  for  and  in 

i?uity  therein,  consideration  of  the  sum  of  $85  to  him  paid  by  the  defend- 

and  were  ad-  ^  •' 

misBibie  to     ant,  the  receipt  of  which  he  thereby  acknowledged,  did 

whether  or     thereby  release  and  quit  claim  to  the  defendant,  all  claim 

wasdis-         that  he  (plaintiff)  had,  or  might  thereafter  have  as  admi- 

the  release,     uistrator  against  the  defendai;t  by  virtue  of  the  said  notes, 

<iemand?the^^ or   otherwise;  and   did   thereby   acknowledge,    that  the 

tS"ie"Xt^^8  defendant  had  made  a  full  and  complete  settlement  with 

a  ground  for   him  as  administrator  of  all  matters  relatino:  to  the  intes- 

refu8insa  ,   ,        .        ,  -.  . 

new  trial,       tate's  estate  ;  and  he  thereby  agreed  to  pay  the  costs  m 

two  suits  brought  by  the  defendant  on  two  of  the  notes 
left  in  his  hands  by  the  intestate  for  collection.  The  plain- 
tiff did  not  pay  these  costs,  and  in  December^  18t)l,  the 
defendant  gave  him  a  written  notice  referring  to  his  agree- 
ment, and  to  the  note  for  $85,  and  stating  that  if  the  plain- 
tiff 
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tiff  did  not  pay  the  costs  at  once,  the  defendant  would  be      1863. 
obliged    to  do  so,  and  would   then  be  ready  to  pay  the    ' 
plaintiff  any  balance  that  might  be  coming  to  him,  after  the     against 
costs  were  paid.  Kkith. 

The  learned  Judge  left  the  question  to  the  jury  to  find 
wheflier  the  note  was  the  consideration  for  the  release.  If 
they  were  one  transaction,  the  plaintiff  was  entitled  to 
recover  the  amount  of  the  note,  deducting  £16  for  costs 
which  it  Hras  admitted  the  plaintiff  was  bound  to  pay,  and 
which  the  defendant  had  paid  for  him. 

Verdict  for  the  plaintiff  £5  8s.  Sd.  ^ 

A  rule  nisi  having  been  granted  for  a  new  trial, 

S.  R.  Thomson  showed  cause  in  EanUr  ioivm  last, —  con- 
tending that  the  defence  was  fraudulent,  and  the  verdict 
too  small.  That  the  Court  would  not  grant  a  new  trial  in 
case  of  a  money  demand,  where  the  verdict  was  under 
£20.     McAllister  v.  Day  (a). 

A.  H.  Wetmore^  contra^  contended  that  the  release  was 
an  answer  to  the  action,  unless  it  was  obtained  by  fraud ; 
and  whether  there  was  fraud  or  not  should  have  been  left 
to  the  jury.  Evidence  was  inadmissible  to  explain  the 
release. 

Cur,  adv,  vuU. 

N  .Pabker,  M  .  R.  ,  now  del  i  vered  the  judgme  nt  of  theCourt. 
This  was  an  action  on  a  special  agreement,  and  on  a  pro- 
missory note,  brought  by  the  plaintiff  as  administrator  of 
the  estate  of  William  OalduelL  The  case  did  not  go  to 
the  jury  on  the  special  agreement;  but  the  verdict,  which 
was  for  £5  8.s.  Sd.  was  on  the  note  for  $85,  deducting  an 
amount  admitted  by  the  plaintiff.  It  was  objected  by  the 
defendant,  1st,  That  the  note  was  not  founded  on  a  suf- 
iicient  consideration;  2d.  Ttiat  the  [liaintiff  could  not 
recover  as  administrator,  inasmuch  as  he  stated  he  con-, 
sidered  it  his  own  private  property  :  3d.  That  it  was  dis- 
charged by  the  release  given  by  the  plaintiff,  as  adminis- 
trator,  to  the  defendant. 

As  to  the  first  objection  :  it  appeared  that  the  defendant 

(a)  4  Allen,  87. 

had 
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1863.      had  been  employed  by  the  deceased  to  collect  certain  debt^ 

for  him,  and   had  collected   £29  Us.  lOd.     Then  there 

affainst  ai'ose  a  question,  how  much  the  defendant  should  be  allowed 
Keith,  for  collecting,  and  it  was  finally  agreed  that  he  should 
give  his  note  for  £21  5«.  equal  to  $85,  the  note  sought  to 
be  recovered,  and  should  retain  the  balance  of  £8  I2s. 
lOrf.  for  his  trouble.  There  could  therefore,  be  no  doubt 
of  the  consideration  for  the  note. 

2.  The  second  objection,  that  the  the  plaintiff  consi- 
dered the  note  as  his  own  property,  we  think  presents  no 
bar  to  the  plaintiff's  recovery  in  the  present  action ;  as  it 
was  taken  for  a  debt  due  to  the  estate,  and  for  which  the 
plaintiff  would  be  liable  to  account,  as  a  part  of  the  assets. 

3d.  With  regard  to  the  release  being  a  discharge :  It 
18  not  pleaded  in  bar  to  the  action,  nor  is  it  subsequent  to 
the  date  of  the  note,  but  the  note  and  release  are  of  the 
same  date ;  and  one  of  the  considerations  for  the  release  is 
the  sum  of  $85,  the  sum  mentioned  in  the  note.  It  is  so 
common,  where  the  payment  of  the  consideration  is 
acknowledged  in  a  deed,  that  such  payment  is  made,  not 
in  money,  but  by  a  note  or  other  instrument,  that  one  woald 
be  led  from  the  similarity  of  amounts  and  identity  of  date, 
to  believe  that  the  note,  in  all  probability,  was  given 
as  the  consideration  mentioned  in  the  release.  It  is  objected 
however,  that  the  release  must  speak  for  itself,  and  that 
evidence  to  explain  it  is  inadmissible.  But  there  is  a  latent 
ambiguity  arising  out  of  these  coincidences,  which,  ve 
think,  it  was  necessary  should  be  explained  by  evidence, 
in  order  to  ascertain  whether  or  not  the  note,  which  from 
being  of  the  same  date,  might  or  might  not  be  included  io 
the  discharge  of  the  release,  was  so,  or  otherwise.  See 
Lamjpon  v.  Carke  (a).  The  jury  have  negatived  that  it 
was  so:  and  their  verdict  is  entirely  according  to  the 
justice  of  the  case.  The  extreme  smallness  of  the  verdict 
would  of  itself  be  an  additional  reason  for  refusing  a  new 
trial. 

The  rule  must  therefore  be  discharged. 

(a)  6  B.^  .41(2.696. 
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HUNTER  against   HUNTER. 

THIS  was  a  suit  brought  by  Mrs.  Julia  Hunter^  against  To  entitle  a 
her  husband,  Robert  Hunter^  to  obtain  a  divorce  adVorceonthe 
Tnensa  et  thoro^  on  the  ground  of  cruelty,  and  for  alimony.  crueSy,  there 
Tho  case  was  tried  in  July  last,  before  Mr.  Justice  N.^oien^^TSi 
Parker,  the  Judge  of  the  Court  of  Divorce  and  Matri-[£|*^^*£^^ 

monial  Causes,  who  refused  to  decree  a  divorce,  and  dis-Sj  w*^*f*^^oF 

'  life  or  health 

missed  the  suit.     His  judgment  was  as  follows :  —  ure  eodan- 

N.  Parker,  J.    This  is  a  very  painful  case.    A  marriage  there  inuatbo 
between  two  persons  of  suitable  age,  and  not  unequal  social  such%ioience 
position,  of  highly  respectable  character  and  connections  ment/un^r 
on  either  side, —  amarriage,  which  toappearance,  mighthave  wWci?!^^ 
fairly  warranted  a  well  grounded  hope  of  mutual  happi- ^j^^^*^^^"**®^ 
ness, —  has  led  to  a  succession  of  quarrels  and  disputes  ;  to  w^s »» J°ten- 
two   separations,    the   one   temporary,    but   followed    by  purtto  cany 
another  of  a  more  serious  character ;  to  actions  at  law  by  into  execu- 
the  father  of  the  wife  against  her  husband  ;  and  finally  to 8i?ght blow, 
the  exposure  of  the  scenes  of  domestic  discord   in  this  ^remediu^^"^ 
Court;  and  this  has  all  occurred  in  the  short  space  <>f  less^o°°;gq°g^^ 
than  two  years  from  the  celebration  of  the  nuptials.     Allremark^*''*^d 
conditions  of  life  have  their  peculiar  sources  of  disquiet  ;^o  the  husband 
and  married  life  is  not  exempt  from  its  own  severe  trials,  does  not 
Where  these  arise  from  hastiness,  violence  or  moroseness  cruelty, 
of  temper  on  the  one  side,  they  may  be  much  mitigated,  preme  Court, 
if  not  entirely  overcome,  by  the  exercise  of  forbearance  and  app^lu°(fni"^ 
discretion,  and  the  influence  of  right  principle  on  the  other ;  {^o^u^^^^^^^ 

and  thus  the  connection,  though  robbed  of  much  of  its^}?*  "oj"*"^- 

®  diction  to 

charm,  may  be  rendered  bearable.    When  these  considera-Krantcost 
/.  .1   ^  .  .   ^     ^  /^.   X       .        /.  to  the  wife 

tioDS  tail  to  prevent  a  resort  to  Oourcs  or  Justice  tor  re- pending  the 

dress,  the  spectacle  is  exhibited  of  a  husband  and  wife  her  to  prose- 

mutually  exposing  to  the  world,  the  faults  and  follies  which  SppeaV-no 

that  relation  should  make  them  most  anxious  to  conceal ;  cationtaving 

and  the  memory  is  dragged  for  all  the  matters  of  offence  J[^®Jg™*^^ 

which   have   beeti   there   deposited   many   months,  or  it^^iow. 

may  be  years;  of  matrimonial  Intercourse,  many  of  which 

ipay 
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Hunter 

against 
Hunter 


may  have  been  long  ago  forgiven,  and  it  might  be  hoped 
forgotten.  When  eases,  however,  of  this  kind  are  brought 
forward  for  public  investigation.  Courts  must  deal  with 
them,  however  reluctantly.  That  which  would  otherwise 
be  an  impertinence,  is  made  a  duty  ;  and  it  becomes  neces- 
sary to  consider  carefully,  but  freely,  the  conduct  of  the 
parties  throughout,  as  well  as  the  principles  of  law  appli- 
cable to  the  circumstances. 

In  the  present  case,  Mrs.  Julia  Hunter  seeks  a  divorce 
a  mensa  et  ihoro  from  her  husband,  Robert  HuiUer^  on  the 
ground  of  cruelty,  and  she  details  in  her  libel  the  particu- 
lars of  the  ill-treatment  of  which  she  complains,  and  for 
which  she  seeks  redress ;  and  the  defendant  has  put  in  his 
answer.  The  nature  of  the  cruelty  on  which  the  Courts 
will  feel  bound  to  interfere,  is  variously  stated  by  many 
authors,  and  in  the  decisions  of  different  learned  Judges; 
though  any  attempt  at  exact  definition  of  what  constitutes 
legal  cruelty,  has  been  rather  avoided. 


The  passiige   from  Poynler  on 


Marriage  and 


Divorce 


cited  by  Mr.  tStreet^  may  be  considered  to  contain  a  fair 
statement  of  the  doctrine  ;  and  the  latest  decisions  of  the 
Matrimonial  Court,  as  pronounced  by  its  eminent  Judge, 
Sir  Cresswell  CresswelU  do  not  impugn  its  correctness. 
**The  cruelty  which  entitles  the  injured  party  to  a  di- 
*'  vorce,"  says  Poynter^  <*  consists  in  that  sort  of  conduct 
^'  which  endangers  the  life  and  health  of  the  complainant, 
•"and  renders  cohabitation  unsafe."  It  is  not,  however, 
''  in  ordinary  domestic  quarrels  that  parties  are  entitled  to 
*'  the  interference  of  the  Courts,  for  there  may  be  much 
«<  unhappiness  in  the  married  state,  there  may  be  unkind 
•'treatment  and  even  abusive  language,  without  any  i-eal 
''  personal  danger.  But  when  a  series  of  unkind  treatment 
'' is  accompanied  with  words  of  menace,  and  when  from 
*'  collateral  evidence,  there  appeara  a  reasonable  appreben- 
'•  sion  that  the  menace  may  be  carried  iuto  effect  unless 
*'  prevented,  these  circumstances  present  a  case  which  calls 
«*  for  the  prompt  interferenoe  of  the  Courts ;  ^Ad  if  blovrs 
«*  have  been  struck*  the  case  becomes  still  more  aggr^vfted* 
*^  and  the  injured  party  is  entitled  to  the  reioedy  afforded 
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''  hy  a  sentence  of  separation.  But  this  doctrine  is  held' 
^^  with  this  important  qualificatiou  ;  that  the  conduct  of  the 
**  wife  who  seeks  redress,  must  not  have  been  such  as  to  have 
'*  caused  the  injury  of  which  she  complains.  It  must  appear 
''  that  her  own  conduct  has  been  guarded  and  proper,  other- 
''  wise,  a  remedy  for  the  violence  of  her  husband  may  be  in 
''  ner  own  power,  merely  by  a  change  in  her  temper  and 
'^  behaviour.  At  the  same  time,  ]ier  misconduct,  if  resented 
*' with  dangerous  and  inordinate  severity,  will  not  bar  her 
*' right  to  the  interference  of  the  Courts." 

To  proceed  with  the  facts  of  the  present  case. 

Robert  Hunter^  the  defendant,  was  engaged  in  business 
at  St.  John  as  a  merchant  tailor  and  clothier,  which  he 
prosecuted  successfully,  and  was  in  independent  circum- 
stances.    He  became  acquainted  with  the  lady,  thon  Miss 
Julia  Venning^  at  the  house  of  a  mutual  friend,  iiiid  the 
acquaintance  soon  ripened  into  intimacy,  which  led  to  bis 
announcing  his  desire  of  making  her  his  wife.     The  per- 
sonal attractions  and  the  respectability  of  the  lady,  rather 
than  any  pecuniary  motives,  would  appear  to  have  deter- 
mined his  choice,  as  we  do  not  hear  that  th<^re  was  any  for- 
tune in  the  case,  and  there  were  several  other  children  of 
her  fathers  family,  besides  herself.  The  alliance,  therefore, 
would  seem  to  have  been  a  perfectly  disinterested  one  on 
his  part,  and  it  might  fairly  be  considered  that  the  qualifi- 
cations of  the  lady  made  it  no  unequal  one  on  her  side.    At 
the  time  that  he  made  the  acquaintance  of  Miss  Venning^ 
the  defendant  resided  with  his  mother  (a  widow)  and  two 
unmarried  sisters ;  and  a  good  deal  of  the  nuptial  unhappi- 
ness  and  discord  which  subsequently  arose,  is  attributed  by 
the  lady  and  her  father  to  the  influence  of  these  relations, 
who  oontinued  to  reside  with  Ha^Uer  after  his  marriage. 
Indeed,  the  lady  has  expressed  the  opinion,  which  seeme 
to  have  been  shared  by  her  father,  that  she  an4  her  hus- 
band m^t  have  lived  happily  together,  but  for  the  resi- 
deoee  of  these  relationt  with  them  in  the  same  family. 
How  far  tbas  spiaioD  was  vetl  founded,  it  ma}'  not  be  rery 
easy  to  decide  posilhrely  from  the  evldenee ;  Imt  there  are 
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some  circumstances  bearing  upon  this  point  —  and  it  is  a 
very  important  one  in  the  case  —  to  which  it  will  be  neces- 
sary to  advert. 

It  is  impossible  to  suppose  that  the  lady  and  her  family 
could  have  been  ignorant,  that  at  the  4ime  the  defendant 
was  paying  his  addresses,  his  mother  and  sisters  were 
domesticated  with  him.  His  house  was  pleasantly  situ- 
ated, and  comfortably  furnished  and  fitted  up.  There 
seems  to  have  been  uo  disguise  or  deceit  used  by  him  on  the 
point ;  but  when,  after  having  been  in  the  habit  of  visiting 
her  during  the  winter,  during  which  he  had  announced  his 
wish  to  make  her  his  wife  without  meeting  with  any  dis- 
couragement, he  stated  expressly  that  it  was  to  be  under- 
stood that  his  mother  and  sisters  were  to  live  with  them, 
an  objection  was  made  by  Miss  Venning  to  such  an  arrange- 
ment. He,  however,  was  unwilling  to  yield  the  point  of 
separate  residences  for  his  family  and  himself,  for  reasons 
which,  he  stated,  and  there  seemed  to  be  a  probability  of 
the  engagement,  which  was  mutually  understood  to  exist, 
being  broken  off.  He  had  been  desired  by  the  lady  to 
speak  to  her  father,  and  had  agreed  to  do  so  on  the  fol- 
lowing day,  the  24th  of  Mai/,  which  was  a  holiday ;  but  on 
this  difficulty  arising,  she  had  requested  him  not  to  speak 
to  her  father  at  the  time  fixed  on.  Matters  remained  in 
this  stiite  for  some  days,  when  the  subject  was  again  men- 
tioned between  them,  but  with  the  same  result.  Accord- 
ing to  the  defendant's  statement,  he  told  her  that  the  mat- 
ter had  better  drop,  and  bade  her  good-bye,  with 
the  intention  of  not  returning  to  the  house.  In  fact,  he 
seems  to  have  come  to  the  conclusion  that  the  matter  must 
be  at  an  end.  She,  however,  does  not  admit  that  the 
match  was  actually  broken  off;  Out  there  is  no  material 
variance.  There  was  clearly  a  difficulty  in  the  way,  and 
the  defendant  did  not  return  to  the  house  until  the  fol- 
lowing Monday  f  when,  in  consequence  of  a  note  he  received 
from  Mr.  Venning,  he  went,  and  saw  him  in  a  separate 
room.  Mr.  VenTiing  undoubtedly  seems  to  have  consi- 
dered that  there  was  an  intention  of  breaking  off  the  match 
on  the  part  of  Hunter,  and  he  admits  that  he  told  him  be 
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thought  he  had  acted  very  improperly,  and  that  it  was  not 
the  way,  to  gain  the  affections  of  a  young  woman,  and  then 
cast  her  off  like  a  suit  of  old  clothes.  This  would  certainly 
corroborate  HurUer^s  account  —  that  the  previous  interview 
was  intended  to  be  a  final  one.  Mr.  Venning  attributes 
this  impression  to  the  defendant's  having  ceased  to  visit 
his  daughter  for  some  days,  but  as  the  last  visit  was  on 
Friday^  and  the  note  was  written  by  Venning  on  the 
Monday  following,  it  is  evident  that  something  more  than 
the  absence  during  so  very  brief  an  interval,  is  necessary 
to  account  for  his  expressing  himself  in  the  manner  he  did  ; 
and  it  is  natural  to  suppose,  that  his  impressions  could 
only  have  been  derived  from  his  daughter's  account  of  her 
interview  with  Hunter.  There  seems  to  have  been  a  very 
strong  objection  in  the  minds  of  the  parents,  to  the  plan 
of  Mrs.  Hunier^  Senior,  and  her  daughters,  living  with  the 
young  married  couple,  and  there  can  be  no  daubt  that 
arrangements  of  this  sort  are  frequently  productive  of 
domestic  discomfort.  But  we  know  on  the  other  hand, 
where  people  are  well  disposed  to  each  other,  they  may 
live  in  this  way  very  happily :  the  experience  of  others 
more  advanced  in  years,  is  not  without  its  advantages  to  a 
young  housekeeper.  At  all  events*,  it  was  for  the  gentle- 
man to  decide  on  the  terms  of  his  offer ;  the  rejection  or 
approbation  was  for  the  lady  and  her  friends.  With  the 
strong  opinions  Mr.  Venning  entertained  on  the  subject, 
it  would  have  been  perhaps  justifiable  in  him,  and  bet- 
ter for  all  parties,  had  he  acquiesced  in  the  breaking  off 
the  marriage,  finding  that  the  defendant  was  unwilling  to 
alter  his  plans  in  this  respect.  He  seems,  however,  to 
have  thought  it  best  to  let  it  go  on,  and  to  accept  the 
assurances  given  him  by  the  defendant  in  case  of  difficul- 
ties arising ;  and  both  parents  and  daughter  consented  to 
the  marriage  taking  place  on  the  terms  proposed.  I  can- 
not but  think  it  was  singularly  imfortunate,  and  augured 
ill  for  the  success  of  the  experiment,  that  as  the  point  was 
to  be  yielded  *at  Inst,  so  much  prominence  was  given  to 
the  aversion  of  the  lady  and  her  family,  to  her  living  with 
Mre.  Hunter i  senior,  and  her  daughters ;  and  though  Mr. 
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Hunter  Jer^j  the  matter  rather  too  exclusively  from  his  own  point 
Hunter,  of  view.  His  daughter  says  iu  her  evidence,  she  knew  his 
mother  and  sisters  were  dependent  on  him,  and  the  mutual 
'  attachment  of  those  relatives  and  the  defendant,  and  the 
steady  kindness  and  protection  afforded  them,  were  very 
honorable  traits  in  his  character.  Even  the  resolution  to 
give  up  a  cherished  attachment,  rather  than  depart  from 
the  rule  he  had  laid  down  for  himself,  and  abandon  a  self- 
imposed  duty  of  this  nature,  was  entitled  to  respect,  and 
perhaps  was  hardly  appreciated  as  it  was  entitled  to  l>e. 
His  objection  to  forming  two  separate  establishments, 
both  as  it  regarded  the  happiness  of  an  aged  parent  and 
sisters,  and  as  entailing  an  expense  which  he  did  not  con- 
sider justiciable,  was  rational  and  creditable  ;  and  the  man- 
ner in  which  he  had  discharged  the  relative  duties  of  a  son 
and  a  brother,  gave  some  warrant  for  supposing  that  th«ise 
of  a  husband  would  not  be  disregarded.  It  was  therefore, 
I  think,  to  be  regretted  that  the  lady  should  cuter  the 
defendant's  family  under  the  disadvantage  of  being  kuow^n 
to  entertain  a  strong  hostility  to  the  arrangement  under 
which  she  had  consented  to  live,  and  that  the  same  feeling 
had  beeu  shared  by  her  family.  It  is  asserted  by  Mr. 
Venning  and  his  daughter,  that  the  defendant  expressly 
agreed  if  any  difficulty  should  arise,  that  a  separate  home 
should  be  procured.  The  defendant  does  not  admit  this, 
but  it  is  corroborated  by  the  evidence  of  Davia.  Ante* 
nuptial  stipulations,  if  they  are  to  be  looked  to  as  of  legal 
obligation,  should  be  put  in  writing  and  reduced  to  proper 
form.  It  is  not,  however,  contended  that  this  was  ao 
arrangement  which  could  be  enforced  against  the  wishes 
of  the  husband ;  and  it  was  open  to  the  objection  that  it 
presented  a  temptation,  if  not  to  a^eate  difficulties  whioh 
might  otherwise  have  been  avoided,  yet  to  be  less  earefal 
in  giving  rise  to  them.  It  would»  indeed,  require  great 
pi*ijideiiee  and  discretloa  oa  the  part  of  the  lady,  to  aUaj 
tiMB  diiquietiide  which  wowld  l)e  spt  to  arlM  in  the  moda 
of  t|ip9e,  vbose  kiti^ertooomftyrtaMf  doim«tia.ami|geiM»to 
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had  been  at  the  risk  of  being  overthrown  in  consequence 
of  the  marriage ;  and  we  might,  perhaps,  expect  to  hare 
seen  some  evidence  of  it  in  the  conduct  of  the  mother  and 
sisters,  whose  sensibility  must  have  been  wounded  by  these 
discussions.  The  libel,  however,  and  the  answer,  admit  that 
for  three  months  after  the  marriage,  (which  took  place  in 
5ep^?m6er,  1860)*,  the  parties  lived  together  comparatively 
happily,  though  there  were  some  slight  clouds  at  a  very 
early  period.  Two  incidents  have  been  thought  of 
sufficient  importance  to  bring  to  the  notice  of  the  Court. 
One  was  drawn  out  by  the  counsel  of  Mrs.  Hunter :  the 
other,  on  the  part  of  the  defendant.  The  first  occurred 
on  the  morning  of  their  Aarriage,  at  the  breakfast  after 
the  ceremony.  It  appears  that  Mrs.  Hunter  had  desired 
on  that  occasion  to  be  addressed  by  her  maiden  name,  and 
not  as  Mrs.  Hunter^  and  for  this,  she  says,  Mr.  Hunter 
**  censured"  her.  What  he  said,  wo  are  not  informed.  It 
certainly  was  hardly  worth  taking  notice  of,  except  in  the 
way  of  good  humoured  raillery,  though  on  an  occasion  of 
the  kind,  when  it  may  be  presumed  relatives  and  friends 
of  both  parties  were  present,  it  might  have  appeared  an  odd 
whim  in  a  lady  who  had  just  acquired  the  right,  of  which 
young  married  women  are  not  generally  reluctant  to  avail 
themselves,  of  being  addressed  by  the  name  of  the  man 
of  her  choice.  It  was  a  very  slight  matter  in  itself;  but 
perhaps" at  a  later  day,  when  quarrels  arose,  and  the  com- 
parative respectability  of  the  Vennings  and  Hunters 
l)ecame  the  subject  of  angry  discussion,  it  might  perhaps 
have  been  recalled  as  not  without  significance.  The 
second  occasion  was  on  board  a  steamer  in  Canada^  during 
the  wedding  tour.  The  lady,  very  naturally,  as  it  seems 
.to  me,  expressed  a  wish  to  look  at  the  dashing  of  the 
water  from  the  paddle  over  the  side  of  the  vessel.  It  wa» 
just  what  a  young  person  in  light  girlish  spirits  would  be 
likely  to  do.  Her  husband,  however,  thought  it  childish ; 
and  an  impatient  expression  on  his  part,  to  that  effect^ 
led  to  an  unpleasant  discusttion  —  a  grave  rempnstraDce 
on  his  part,  and  an  offendeii  manner  on  her  part.  An 
anawer  of  the  lady,  however,  in.  th^  opurse  of  the  diapuie, 
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seems  to  indicate  a  degree  of  not  merely  irritation,  but 
resentment,  which  could  hardly  have  been  expected. 
According  to  the  defendant's  account,  on  his  stating  to 
her  that,  if  instead  of  a  hasty  word,  he  had  treated  her 
unkindly,  it  would  have  been  a  different  thing,  she  replied  : 
that  ^*  if  he  treated  her  unkindly  once^  he  would  not  do  it 
a  second  timeJ^  This  rather  startling  occurrence,  at  so 
early  a  period,  was  likely  to  occasion  some  surprise  and 
concern,  and  was  interpreted  by  the  husband,  not 
unnaturally,  as  a  threat  of  leaving  him.  Mrs.  Hunter 
denies  that  she  threatened  to  leave  him  ''if  he  spoke  in 
that  way,"  which  was  not  exactly  what  he  had  attributed 
to  her,  adding,  "  I  don't  remember  threatening  to  leave 
'*  him  :"  and  she  certainly  had  not  done  so  in  terms ;  but  it 
is  difficult  to  know  what  less  could  have  been  meant,  in  case 
she  met  with  what  she  could  consider  unkind ness.  There 
are  some  complaints  by  Mrs.  Hunter^  that  her  house- 
keeping and  cookery  did  not  give  satisfaction  to  the  other 
ladies,  but  there  is  very  little  evidence  of  aptual  inter- 
ference on  their  part.  Some  trifling  untidiness,  or  what 
she  conceived  such,, was  on  one  occasion  observed  on,  and 
the  observation  was  looked  upon  as  an  insult  by  Miss 
Hunter  \  and  one  of  the  young  ladies  remarked  on  her 
mother  having  too  much  to  do.  This,  Mrs.  Hunter  con- 
sidered very  unreasonable,  as  her  husband  had  expressed 
a  desire  that  his  mother  should  be  allowed  to  give'direc- 
tions  about  the  dinner.  Nothing,  however,  seems  to  have 
been  more  uncomplaining  and  inoffensive,  during  the 
whole  time  of  the  cohabitation,  than  the  conduct  of  Mrs. 
Hunter^  Senior,  so  far  as  the  evidence  reveals.  It  is 
alleged,  also,  that  the  mind  of  the  defendant  had  been 
influenced  against  his  wife,  by  the  statements  made  by  his 
own  family;  and,  at  an  interview  at  McMillan^s^  when 
Mrs.  McMillan  in  the  course  of  a  three  hours  conversation, 
with  the  defendant,  went  over,  in  order,  the  causes  of 
complaint  which  his  wife  had  —  though  at  first  he  con- 
tended that  »he  had  been  entirely  to  blame,  yet  in  the 
progress  of  the'  discussion;  according  to  Mr.  Bennett  in  some 
particulars  he  seemed  to  think  that  he  had  been  in  error. 
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The  question  whether  he  had  been  under  the  influence  of     1863. 

his  family  was  also  treated  ©f.     Hunter  thought  not.     Mrs.    

McMillan   produced   some   instances  which,  she,  thought     cLooiMt 

proved  that  his  family  had  interfered.     What  the  nature     Hunter. 

of  the  interference  was  we  are  *iot  told,  nor  whether  the 

lady  was  entirely  exculpated.     Looking   to   this   part   of 

the  case,  there  is  nothing  in  the  facts  proved^  which  leads 

me  to  the  conclusion,  that   entering  the   marriage   state 

with  a  desire  to  promote  the  happiness  of  her  husband,  a 

lady  placed  in  the  situation  of  Mrs.  Hunter^  might  not  have 

lived   harmoniously  with   her  husband's  relations ;  and  it 

was  her  duty,  as  well  as  interest,  to  n^ake  the  best  of  the 

circumstances  in  which  she  had  consented  to  place  herself, 

though  they   might  not    be   in    all    respects   what    she 

desired. 

I  have  anticipated  a  little  the  order  of  events,  in  refer- 
ring to  the  conversation  at  McMillan's,  To  recur  to  what 
took  place  before  that  interview  —  altercations  began  to 
arise,  which  increased  to  such  a  degree,  that  abusive 
language  on  the  part  of  the  husband,  according  to  the 
wife,  and  tart  and  irritating  answers  on  her  part,  accord- 
ing to  him,  became  not  unfrequent.  He  charged  her  with 
neglect  of  her  domestic  d  uties,  and  with  habitually  withdraw- 
ing herself  from  the  society  of  his  family.  At  last,  after  a 
stormy  night,  and  much  angry  discussion,  in  which  she  says, 
she  had  asked  him  to  have  some  rooms  which  were  used  as 
lumber  rooms,  fitted  up,  that  they  might  live  apart  from 
his  family,  which  he  refused  to  consent  to,  she  told  him 
she  would  be  then  obliged  to  go  back  to  her  father's ;  he 
replied  that  she  might  clear  off, —  that  she  had  things  too 
comfortable, — and  agood  deal  more  to  the  same  effect.  Not- 
withstanding what  had  passed,  the  defendant  does  not 
appear  to  have  contemplated  her  having  formed  a  serious 
intention  of  leaving  him ;  and  in  the  morning,  when  she 
was  preparing  to  go,  told  her  she  would  think  better  of  it 
s^nd  come  back  during  the  day.  At  the  same  time,  he 
warned  her  of  the  serious  step  a  wife  took  in  leaving  her 
husband.  She,  however,  was  resolved  to.  go,  and  set  off 
very  early,  on  foot,  on  an  inclement  morning  injnrinter,  to 
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return  to  her  father's  house.  She  was  then  four  months 
from  her  confinement.  She  says  she  had  to  sit  down  twice 
on  the  way,  from  weakness,  and  could  scarcely  get  to  the 
house.  The  question  here  occurs  —  and  it  is  a  very 
important  one  in  this  case  —  was  this  decided  step  on  the 
part  of  Mrs.  Hunter,  rendered  necessary,  or  was  it  justi- 
fiable from  anything  that  had  then  occurred.  The  con- 
sequences were  likely  to  be  most  serious  to  both,  par- 
ticularly to  Mr.  Hunter.  In  the  first  place,  it  was  pro- 
claiming to  the  world  their  domestic  discords,  and  making 
them  the  common  topic  throughout  the  community;  with 
the  tolerably  certain  result,  that  the  general  sympathy 
would  be  likely  to  attend  a  young  and  attractive  woman, 
driven,  as  would  be  supposed,  by  ill  treatment,  from  her 
husband's  house,  in  the  situation  Mrs.  Hunter  then  was, 
and  under  such  peculiar  circumstances.  In  regard  to  the 
time  and  manner  of  leaving,  nothing  less  than  misconduct 
of  a  very  flagrant  nature  on  his  part  would  be  suspected, 
and  a  proportionate  amount  of  public  odium  would  be 
incurred  by  him .  Admitting  that  there  may  have  been  some- 
thing, perhaps  a  good  deal,  to  put  up  with*;  yet  balancing 
advantages  with  disadvantages,  there  was  not  more  than 
in  the  ordinary  circumstances  of  life,  many  women  are 
called  on  to  endure.  The  character  of  her  husband  stood 
high.  She  lived  near  her  own  friends  and  relations,  with 
whom  her  intercourse  appears  to  have  been  unrestricted. 
She  had  a  comfortable  residence.  Her  domestic  cares 
must  have  been  very  light,  compared  with  those  of  women 
with  large  families,  and  more  limited  means  of  support ; 
and  the  principal  grievance  seems  to  have  been,  living  with 
her  husband's  relations.  Had  anything  been  alleged 
against  the  character  of  these  ladies,  there  would  be  much 
reason  for  her  desiring  a  change,  but  they  seem  to  have 
been  persons  of  unblemished  reputations^,  and  very  strongly 
attached  to  her  husband.  The  very  circumstance,  that 
even  during  the  height  of  their  quarrel,  she  would  ha\ce 
been  content  to  remain,  on  condition  of  his  providing 
separate  apartments,  in  which  case  she  admits  she  wonld 
not  have  thought  at  that  time  of  leaving  him,  is,  of  itself 
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sufficient  to  condemn  the  step  she  then  took.  He  may 
have  been  wrong,  after  what  had  taken  place  before  the 
marria«[e,  in  not  complying  with  her  request;  yet  the 
promises  and  assurances  made  at  that  time  by  him,  must 
have  been  made  on  the  implied  condition  that  the 
apprehended  difficulties  were  not  to  be  owing  to  the  con- 
duct of  the  lady  herself. 

I  am  bound  to  say,  m  looking  to  the  evidence,  that 
though  this  case  shows  a  good  deal  of  harshness  and 
moroseness  on  the  pnrt  of  the  husband ;  yet  the  lady 
appears  to  have  entered  the  married  state  with  ideas  of 
independence  which  that  relation  does  not  warrant,  and 
that  her  course  was  a  good  deal  influenced  by  her  erroneous 
views  in  this  respect.  However  much,  and  lamentably  in 
many  respects,  her  husband  has  been  to  blame,  her  misfor- 
tunes are  obviously  a  good  deal  attributable  to  that  cir- 
cumstance. The  same  spirit  would  have  been  apt  to  have 
caused  discord,  as  well  in  a  separate  house,  as  in  the  way 
in  which  she  did  live.  The  going  abroad,  without  letting 
the  family  know  where  she  wns  going,  was  an  instance  of 
this  sort ;  not  that  she  was  bound  to  inform  them  on  the 
subject,  but  the  communicating  her  intention  was  only  an 
act  of  courtesy,  usual  among  people  who  desire  to  live  on 
comfortable  terms.  It  would  be  only  natural  for  a  hus- 
band on  his  return  home,  to  enquire  where  his  wife  was, 
when  he  found  that  she  was  not  within  ;  and  it  was  disre- 
garding his  feelings,  as  well  as  those  of  his  relations,  to 
treat  the  latter  with  negligence  of  this  sort.  At  the  same 
time,  the  unavoidable  answer  of  these  relatives  to  such 
inquiries,  might  create  dissatisfaction  and  annoyance,  and 
such  may  have  been  the  communications  between  her  hus- 
band and  his  relatives,  to  which  she  has  attributed  a  hos- 
tile effect,  without  any  departure  from  truth,  or  coloring, 
or  any  sinister  intention  on  their  part. 

A  cause  of  very  serious  disagreement  arose  at  an  early 
period,  with  which  his  mother  or  sisters  had  no  connection 
whatever.    It  appears  that  both  ho  and  his  wife  had  been  in- 
vited'atMrs.  Sancton's;  and  Mvs.  //un^er,  without  communi- 
cating 
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1863.      eating  his  invitatiou  to  her  husband,  requested  that  he  would 

call   for  her  at  Mrs.  Sancton^Sj  in  the  evenina:.     On  ascer- 

against      taining,  afterwards,  that  he  as  well  as  she  had  been  invited, 
Hunter,    he  appears  to  have  been  very  much  irritated,  telling  her, 
as    he  admits,  that   he  did    not   think   one   woman  in  a 
thousand,  or  ten  thousand,  who  had  been  so  recently  mar- 
ried, would  have  treated  her  husband  so;  that  she  gave 
him  reason  to  imagine  anything  he  liked ;  that  probably 
she  expected  to  meet  parties  there  whom  she  preferred  to 
him,  and  would  rather  be  without  him  ;  and,  that  to  prevent 
misunderstanding  in  future,   as  he  was  the  bead  of  the 
family,  he  would  not  expect  her  to  answer  any  invitation  for 
without  consulting  him.     According  to   the   defendaot\s 
statement,  all  her  reply  was  —  **  I  did  not  think  you  would 
'^  go,"  and  he  told   her  she  might  have  asked  him.     It  is 
remarkable  that  Mrs.  Hunter  has  'been  quite  silent  about 
this  transaction,  so  that  we  have  n«t  her  version  of  the 
occurrence.   From  the  questions  put  by  her  counsel,  how- 
ever, on  the  cross-examination  of  Hunter^  it  is  intended 
to  be  inferred  that  her  excuse  for  not  telling  him  of  the 
invitation,  w*as  in  consequence  of  his   having  previously 
declared  that  it  was  a  busy  time,  and  that  she  must  not 
expect  him  to  go  out  to  tea  with  her.     It  is  not  proved 
that  he  bad  stated  this ;  and  he  says  he  does  not  recollect 
it.     He  had,  however,  made  this  answer  on  one  occasion, 
when  she  asked  him  to  go  to  tea  with  her  at  her  mother's^ 
and  it  might  probably  have  been  a  reason,  though  not  a 
very  good  one,  for  not  communicating  Mrs.  Sanctoris  in- 
vitation.    But  the  circumstance  mentioned  by  Mrs.  Hun- 
ter's sister,  and  which  first  apprised  her  husband  of  his 
invitation ,  is  irreconcileable  with  that  idea.  He  says,  that  on 
the  way  home,  her  sister  Emily  said,  Mrs.  Sancton  had 
waited  a  long  time  for  tea  for  him.    Why  she  should  have 
been  allowed  to  do  this,  or  to  suppose  that  he  was  com- 
ing, when  the  invitation  had  never  reached  him,  all  io 
which  Mrs.  Hunter  could  have  explained,  is  certainly  very 
extraordinary,  and  the  annoyance,  and  surprise  of  the 
defendant  under  the  circumstances,  were  by  no  means 
unnatural.     This,  as  well  as  the  previous  occurrences  on 
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the  wedding  tour,  go  to  shew  that  independent  altogether 
of  jarrings  arising  from  the  residence  in  common  of  the 
two  families,  there  were  other  occasions  of  sharp  disagree- 
ment, which  makes  it  very  doubtful  whether  the  procur- 
ing separate  establishments  would  have  been  an  effectual 
remedy.  I  cannot  but  consider  the  ill-judged  and  unfor- 
tunate step  which  Mrs.  UunUr  took  in  leaving  her  hus- 
Iwnd  in  Febi^uary,  was  intimately  conne^cted  with,  if  indeed 
it  did  not  lead  to,  the  more  serious  breach  that  occurred 
afterwards.  After  the  intervention  of  friends,  and  a  long 
personal  interview,  she  was  induced  to  agree  to  retura  to 
his  house,  and  after  some  delay  did  return  :  but  the  recon- 
ciliation docs  not  appear  to  have  been  a  cordial  one.  On 
his  presenting  himself  at  her  father's,  after  she  had  tigrecd 
to  go  back,  he  was  coldly  received  by  him.  as  was  peM'haps 
not  to  be  wondered  at ;  but  it  is  rather  nMnnrkuhlc  that 
the  only  specific  charge  Mr.  Venning  made  was,  tli:»t  his 
daughter  had  told  him  on  one  occasion,  when  lor  three 
days  they  were  without  a  servant  and  she  w.is  ill,  she  had 
been  obliged  to  go  down  into  the  kitchen  and  prepare 
breakfast,  while  his  sisters,  as  Mr.  Venniny  added,  were 
lying  in  bed, — ho  wanted  to  know  if  the  defendant  had 
married  his  wife  to  make  a  servant  of  her.  The  bein<r 
without  a  servant  for  a  few  days  is  not  an  unusual  occurrence. 
His  sisters,  no  doubt,  might  have  made  themselves  useful ; 
but  it  does  not  appear  that  they  ever  did  take  part  in  the 
housekeeping,  nor  that  on  this  occasion  they  were  asked 
to  assist,  or  her  illness  communicated  to  them.  Hunter 
says  he  knew  nothing  about  the  matter,  and  Mrs.  Hunter 
does  not  say  she  ever  complained  to  him  on  the  subject, 
before  she  mentioned  it  at  her  father's.  The  result  of  the 
interview  with  his  wife  had  been,  that  she  had  consented 
to  go  back,  and  he  was  to  call  for  her  at  five  o'clock ;  but 
when  the  time  came,  she  had  changed  her  mind,  whether, 
as  she  says,  from  being  afraid  to  do  so,  or  from  Ending 
her  father  averse  to  her  doing  so,  is  not  very  clear. 
Venning  says  he  considered  her  too  ill,  but  she  had  not 
made  the  objection  on  this  ground,  though  she  said  she 
was  too  ill  to  go  to  the  Institute,  where  he  was  very  deeir- 
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ous  they  should  appear  publicly  together  that  evening. 
It  was  unfortunate  that  having  promised,  she  had  n(»t, 
even  at  some  risk,  been  advised  to  keep  her  word.  On 
receiving  a  letter  of  a  very  decided  character  from  the 
defendant  the  next  day,  she  did  actufill}'  go  back,  and 
apparently  without  injury  to  her  health.  But  the  grace 
of  her  return  was  in  a  great  degree  marred  by  the  delay, 
and  her  conduct  had  the  appearance  of  trifling  with  her 
husband.  No  doubt  it  caused  renewed  irritatio.n  on  his 
part,  both  with  herself  and  her  relatives,  which  may 
account  for  the  coldness  of  her  reception.  On  h(  r  arrival 
at  his  Iwuse,  it  would  have  been  desirable  to  have  forgot- 
ten the  past  as  inuch  as  pnssiUle,  at  least  to  have  abstained 
from  referring  to  it,  and  to  have  resumed  her  position 
frankly  and  cheerfully  ;  instead  of  which,  there  was  a  new 
attempt  to  enter  into  stipulations.  On  her  arrival,  with- 
out taking:  otf  her  bonnet,  she  savs  she  wanted  him  to 
promise  that  if  she  went  t(»  see  h  r  mother,  he  was  not  to 
be  angry  with  her  for  two  or  three  days  aft<*r ;  that  she 
had  given  up  all  her  young  iuquaintances,  but  she  still 
wanted  to  see  her  mother;  and  more  to  the  same  effect: 
to  which  he  made  no  rei)ly,  except  saying :  '*  Why  don't 
*'  you  take  your  things  off  what  do  you  sit  there  for?'! 
She  said,  "  Mobert^  pronnse  me  tirst."  He  replied,  **  Julia, 
**  if  my  answer  depends  upcm  your  taking  your  things  oi\ 
*'  you  may  sit  there  as  long  as  you  please."  and  then  told 
her,  if  it  had  not  been  tliat  hr  <li(l  not  wish  his  child  born 
out  of  his  house,  he  would  neither  have  sent  or  gtine  after 
her.  This  was  an  unpromi>iog  commencement,  ami 
augured  ill  for  the  future,  tlis  language  was  harsh  and 
ungentle,  but  the  sort  of  spetM'h  with  whieh  she  addressed 
him  was  calculated  t(»  cinve\  u  keen  reproach.  It  does 
not  appear  that  he  had  interdieled  the  society  of  her  young 
friends,  or  her  intercoursi^  with  her  mother.  What  he 
oomplained  ot  Wiis,  that  she  was  so  much  abroad,  and  went 
out  without  giving  inf(.>rmation  of  where  she  was  going. 
He  had  promised  she  should  have  a  fire  in  her  room,  and 
sit  more  there,  of  which  she  availed  herself;  but  he  was 
not  prepared  for  her  withdrawing  herself  to  so  great  an 
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extent  from  the  family.  There  was,  no  doubt,  whether 
with  or  without  reaBon,  a  strong  disinclination  on  her  p:irt 
for  the  society  of  her  sisters-in-law,  and  her  manners  do 
not  appear  to  have  been  more  conciliatory  when  she  went 
back.  According  to  her  husband,  on  her  return  she  took 
a  stand;  had  a  fire  in  her  own  room  every  morning,  and 
sat  there  ail  day,  except  when  he  came  home  t*  his  meals, 
and  saw  the  members  of  her  own  family  when  they  came, 
in  her  own  room.  On  being  remonstrated  with  on  this 
exclusive  way  of  living,  she  told  him,  that  she  would  not 
sit  with  his  mother  and  sisters,  or  near  them. 

The  quarrel  ot  Tue>daf/,  before  the  final  departure  of 
Mrs.  Ifunlei'j  is  variously  stated  by  the  two  parties. 
Mrs.  Hunter  says,  that  after  breakfast,  as  he  was  going 
out,  she  went  out  into  the  hall,  and  asked  him  to  step  in 
the  parlor,  as  she  wanted  to  speak  tu  him.  ^>he  says  : 
**  I  then  asked  him  what  was  the  matter,  if  I  had  dt)ne 
''anything  to  displease  him;  and  why  be  had  treated  me 
**  so  coldly  and  indifferently.  He  said,  '  1  intend  to  treat 
*'  •  you  that  way,  and  worse,  until  you  learn  to  l)ehave  y<inr- 
"'self.'  I  asked  him  what  1  had  done  He  said,  1  went 
*'  to  my  mother's  on  /Saiurdat/,  and  to  church  on  Sunday  \ 
"  that  was  the  reason.  I  said,  *  liobjvt^  1  have  given  up  all 
*'  *  my  young  friends,  but  I  must  go  to  see  my  mother.  He 
*^ '  might  treat  me  unkindly,  but  I  could  not  help  it ;  I  must 
**  go  to  see  my  mother.'  He  got  very  angry  with  mo  then, 
^*  and  said  — '  You  internal  little  devil,  you  will  come  and 
"  *  aek  me  when  you  go,  or  I  will  kick  you  out  of  my  house. 
**  *  I  will  beat  you  every  day  of  your  life  if  you  stay  here.' 
*<  With  that,  he  caught  me  by  the  chin,  and  shook  me.  He 
''  was  very  angry.  I  said  to  him  — *  You  are  a  gentleman, 
*'  ^  Mr.  Hunter,  to  treat  a  lady  in  that  way.'  *'  His  account 
is,  that  on  the  oocasicMi  in  question,  she  asked  '-  \\  hy  I 
''  had  been  so  dist^reeable  to  her  for  the  last  few  days? 
'*  I  told  her,  in  the  first  place,  this  infernal  running^  mor  n- 
^*  ing,  noon  and  night,  and  I  don't  know  where  you  are, 
*'  or  what  yon  are  doing.  *  For  instance,'  I  said, «  you  went 
'*  \Qut  on  Saiurday^  aud  did  aot  retorn  till  eleven  o'clock 
^*  *  at  night.     You  went  out  on  Sunday  to  Zioria  Church, 
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"  *  and  did  not  return  till  we  were  in  our  church  in  the 
*' '  evening.  You  went  out  on  Monday,  after  dinner,  and 
'*  *  did  not  return  till  nine  o'clock  at  night,  stopping  out 
*' '  some  place  for  tea,  and  I  did  not  know  where  you  were, 
*«  *  nor  do  I  know  yet.'  She  replied  — '  Indeed  !  is  that  all  ? 
** « I  am  very  glad  to  know.  1  will  go  where  I  like,  and 
*«  *  when  I  like.  I  have  always  been  accustomed  to  it,  and 
*'  *  ril  do  it,  and  I  don't  care  for  you.*  I  told  her  she  was 
•*  a  little  devil  —  that  she  might  not  tell  she  did  not 
'*  care  for  me,  for  I  knew  that;  that  if  she  would  go  out 
''  without  my  leave,  I  would  put  her  out  of  the  house. 
'*  She  then  stamped  her  foot,  and  dared  me  to  lay  a  finger 
**  on  her."  But  he  adds  that  he  never  attempted  to  beat 
his  wife,  nor  threatened  to  kick  her  out  of  the  house. 

Here  are  two  very  different  statements.  In  the  one, 
that  of  Mrs.  Hunter^  it  is  not  very  easy  to  see  what  could 
have  enraged  the  husband,  in  the  gentle  language  she  des- 
cribes herself  as  using.  In  the  other,  although  according 
to  his  own  admission,  there  was  language  on  his  own  part 
veryharsh  and  improper  (the  personal  violence  charged  he 
does  not  admit),  there  were  circumstances  of  considerable 
provocation  in  the  defiant  conduct  and  language  of  his 
wife,  as  he  reports  it.  Moreover,  the  lady  was  wrong  in 
supposing  her  actions  were  entirely  imder  her  own  con- 
trol. No  doubt  her  husband  might  lawfully  restrain  her 
intercourse  even  with  her  own  family,  if  he  thought  proper; 
though  certainly  in  ordinary  circumstances  a  husband 
would  exercise  his  marital  authority  very  harshly,  who 
should  impose  such  a  restriction :  but  this  he  does  not 
seem  to  have  attempted.  The  same  evening,  the  quarrel 
was  renewed  in  their  bed  room,  and  he  fairly  ordered  her 
to  pack  up  her  things  and  begone  —  this  both  parties 
agreed  on.  The  cause  was  evidently,  from  the  testimony 
of  both,  the  answer  she  had  given  him  in  the  morning. 
She  says,  **  he  said  '  I  will  have  no  woman  eating  and 
'*  *  drinking  at  my  expense,  who  will  tell  me  she  will  go  out 
**  *  when  she*  likes.' "  She  said  she  had  gone  once,  and  he 
had  come  for  her,  and  promised  to  treat  her  better,  and 
now  she   would   not  go.     She   did   not,  however,  deny 

that 


Digitized  by  VjOOQIC 


In  the  Twenty-Sixth  Year  of  VICTORIA. 


609 


that  she  had  asserted  the  right  of  regulating  her  own 
motions  as  she  thought  fit.  She  says  this  was  followed  by 
coarse  abuse  of  herself  and  her  family .  Hunter's  account  is, 
that  he  told  her  when  a  wife  would  stand  up,  and  tell  her 
husband,  she  would  go  where  she  likes,  and  when  she 
likes,  and  that^she  did  not  care  for  him,  he  thought  it  was 
about  enough.  Headds,  '^  I  toldher  if  she  remained  she  would 
*'  have  to  act  quite  differently ;  if  she  did  not,  I  would  put 
*^  her  out  of  the  house.  She  told  me  I  dare  not  put  a 
^'  finger  on  her,  and  stamped  her  foot  and  said,  ^  the  idea 
"  '  of  a  Hunter  putting  his  finger  on  a  Venning,''  "  She 
says  that  on  this  occasion  he  threatened  to  murder  her 
if  she  stayed,  to  beat  her  every  day,  and  shook  his  fist  in 
her  face,  said  he  would  tie  her  neck  and  heels,  and  pitch 
her  into  a  cart,  and  compel  her  to  go  :  all  of  which  he 
positively  denies.  She  admits  that  on  the  threat  of  beating 
her,  she  said  it  would  be  a  sad  day  for  him  if  he  lifted  his 
hand  to  a  Venning.  This  was  all  that  passed  on  that 
occasion.  Notwithstanding  the  violence  of  this  quarrel, 
and  the  threats  imputed  to  him,  there  appears  to  have 
been  no  actual  attempt  on  his  part  then,  or  in  the  morn- 
ing, to  put  her  from  the  house,  and  the  parties  appear  to 
have  occupied  the  same  apartments  and  bed  as  usual. 
The  following  day,  in  consequence,  as  he  says,  of  some- 
thing which  had  been  told  him  by  Mr.  Ewing^  he  could 
eat  no  dinner,  and  his  mother  said  she  could  not  eat  when 
she  saw  him  in  such  a  state.  Mrs.  Hunter  says  that  this 
was  in  reply  to  Aer,  when  she  offered  to  help  her  mother- 
io-law  to  some  pudding,  and  that  she  added,  ^'  Julia^  you 
^*  have  got  a  kind,  good  husband,"  and  left  the  room. 
This  was  stated  in  her  cross-examination.  In  her  examin- 
ation-in-chief, she  passes  over  what  took  place  at  dinner, 
and  only  says,  that  after  his  mother  and  sisters  had  left  the 
table,  he  said,  **  be  bad  as  leave  live  in  hell,  as  with  such 
a  woman  as  I  was,"  without  stating  what  led  him  to  use 
this  unseemly  language ;  but  on  cross-examination,  she 
&ays,  <'  he  accused  me  of  telling  stories  about  town  about 
^*  him.  He  said  Mr.  Ewing^  of  Boaton,  had  told  him  that 
*^  everyone  was  down  upon  him.    He  said  it  was  me  and  my 
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**  jrang  that  were  telling  the  Btories  about  him."  The 
defendant's  account  is,  that  Mr.  Ewing  had  come  to  him 
that  morning,  and  told  him  something,  which  he  stated  to 
her,  to  be,  that  the  whole  town  was  down  upon  him  for  the 
way  she  had  been  talkimj  of  him  ^  turning  his  former  friends 
against  him  ;  and  then  referring  to  what  she  had  said, —  that 
she  would  go  where  and  when  she  pleased,  he  says  he 
used  the  expression  **  he  had  as  leave  live  in  hell  as  with 
such  a  woman/'  and  that  he  could  hardly  consider  such  a 
women  as  his  wife.  After  this,  for  the  few  days  they  con- 
tinued to  live  together,  they  occupied  separate  bed  rooms. 
Matters  remained  in  this  state,  until  the  final  scene  on  the 
following  Mojifiay  morning.  Mrs.  Ilunter  says  when  she 
went  down  to  the  breakfast  room,  //«n/er  was  there.  She 
proceeds  :  *'  I  said,  *  good  morning,  Mr.  i/wn/er,  where  did 
"  '  you  pass  the  night  —  were  you  in  the  street  all  night?* 
*'  lie  said  :  '  right  well  you  know  I  was  not  in  the  street  all 
''  'night.  I  am  not  in  the  habit  of  spending  my  nights  in 
*'  •  the  streets  ;  but  one  thing  I  can  tell  you,  I  did  not  pass  it 
"  *  with  a  vile,  treacherous  woman  in  my  bosom.'  I  said,  I 
"  did  not  know  but  what  he  had.  He  then  called  me  a 
"  lying  little  devil."  On  her  cross-examination  she  says, 
"  when  I  said  *  good  morning,  Mr.  Hunter^''  I  meant  it 
**  kindly,"  which  she  repeats  afterwards.  "  He  would 
"  not  answer  me,  and  then  I  said,  '  how  are  you  this 
'* '  morning.  ?'  I  did  not  say  it  in  a  sarcastic  manner.  I 
'*  wished  to  know  how  he  was.  I  did  not  feel  ugly  or  angiy 
*•  with  him  then.  lie  made  no  answer  to  me  and  then  I 
"  said,  '  did  you  pass  it  on  the  street?'  I  put  two  questions.*^ 
And  she  adds,  ♦'!  did  not  intend  to  annoy  him.  When 
*'  he  said  he  did.  not  pass  it  with  a  vile  treacherous  woman 
"  in  his  bosom,  then  I  felt  annoyed,  and  then  I  said  I  did  not 
'*  know  but  what  he  did."  Her  husband's  account  of  the 
conversation  is,  that  she  addressed  him,  '*  Good  morning 
**  Mr.  Hunter^  how  are  you,  how  did  you  spend  your 
'*  night,  was  it  in  the  street?" — without  any  interraption. 
He  answered,  **  right  well  you  know  it  was  not  in  the 
*'  street.  I  have  never  been  in  the  habit  of  spending  my 
**  nights  in  the  street."     She  then  said  she  did  not  know  but 
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probably  he  had.  This  was  said  in  a  tart,  sarcastic  manner. 
He  adds  something  more  was  said,  which  probably  may  refer 
to  his  allusion  to  a  rile,  treacherous  woman,  which  he 
does  not  deny  stating,  though  he  does  not  admit  it. 
Looking  at  the  statement  of  Mrs.  Hunter  in  her  oxamina- 
tion-in-chief,  which  agrees  with  her  husband's  in  that 
respect,  I  apprehend  that  if  this  was  two  separate  ques- 
tions, and  not  one  continuous  speech,  yet  that  the  pause 
was  so  slight  that  the  effect  was  much  tlie  same.  The 
libel  says,  that  proponent  asked  the  said  Robert  Hunter 
one  morning,  where  he  had  passed  the  night,  and  if  it  was 
in  the  street :  and  the  answer  states  it  in  the  same  way. 

Thus  the  libel,  answer,  and  examination-iu-chief  of 
both  parties  represent  it  as  one  consecutive  speech. 
Ilegan  relates  the  circumstance  as  narrated  by  the  defend- 
ant, pretty  much  as  Mrs.  Hunter  does ;  but  on  cross- 
examination,  he  cannot  say  whether  it  was  all  one  sentence 
or  not.  The  remainder  of  what  took  place,  is  thus  nar- 
rated by  the  wife.  After  denying  her  right  to  question 
bim  where  he  was,  *'  he  said, '  Why  don't  you  clear  off  as  I 
•**  told  you  to?'  I  again  said  that  I  would  not  g»,  that  I 
"  would  stay  there.  lie  again  said,  he  would  beat  me  every 
**day  of  my  life  if  I  stayed  there.  I  said  I  was  not  afraid 
•'of  him  beating  me.  lie  said,  *  you  arc  not?  take  that 
*'  *  then  :'  and  he  came  across  the  room,  and  struck  me  acioss 
**the  face  and  eyes  with  his  hand.  It  stunned  mo  and 
*'  brought  tears  to  my  eyes.  He  was  very  angry :  the 
**  mark  of  the  blow  remained  till  evening."  This  statement 
of  the  immediate  cause  of  the  blow,  is  not  corroborated  by 
Ihgariy  who  says.  Hunter  said  the  blow  followed  immedi- 
ately on  his  saying  he  did  not  spend  his  night  with  a  vile, 
treacherous  woman  like  her ;  and  says  nothing  of  a  blow 
being  given,  in  proof  of  an  intention  to  beat,  which  is  the 
color  given  to  it  by  Mrs.  Hunter. 

On  cross-examination  Mrs.  Hunter  says,  *«  I  was  sitting 
'^  in  the  rocking  chair,  when  he  struck  me.  He  was  as 
**  pale  as  death."  She  proceeds  ;  "  1  then  said  to  him,  *  You 
*^  *  are  a  mean,  contemptible  man  to  strike  a  woman  —  you 
*'  *  are  no  man  — you  are  only  the  ninth  part  of  a  man  —  a 
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«< '  mean,  contemptible  tailor.'  I  told  him  I  would  go  to 
'* '  the  Police  Office  and  complain  to  the  Magistrate.  He 
"  said,  '  N©w  Til  clear  you  out  of  the  house.  Now  Til  get 
**  '  rid  of  you.'  He  then  went  to  the  stairs  and  called  the 
««  servant  to  bring  up  breakfast.  I  put  on  my  things,  aud 
"  went  to  my  father's  store."  His  account  is,  that  after 
what  had  passed,  as  be  had  before  stated,  he  got  up  to 
leave  the  room  to  escape  further  annoyance.  He  says, 
*'  She  got  up  too,  and  turning  towards  me  said,  *  You  are 
**  '  a  devil  — you  are  no  man,  but  a  poor  miserable  tailor, 
*«  <  only  the  ninth  part  of  a  man  :'  and  that  it  was  on  her 
•'applying  these  disparaging  terms  to  him,  he  said  'you 
*•  *  little  devil,'  and  gave  her  what  he  describes  as  a  slight 
**  tap  on  her  cheek  with  his  open  hand.  ''  She  said,"  he 
add«,  ♦«  in  a  very  exulting  tone,  *  Oh  you  have  struck  me 
"  'now,  you  devil  —  I'll  have  you  in  the  Police  Office  in 
**  '  five  minutes.'  She  ran  up  stairs  as  fost  as  she  could, 
*'  and  put  on  her  things  and  went  out.  As  she  went  out 
*'  she  said,  •  Now  I  have  caught  you.'" 

There  is  an  important  difference  in  these  two  statements. 
The  wife's  statement  is,  however,  so  far  corroborated  by 
the  testimony  of  John  Ilegan,  inasmuch  as  he  says 
Hunter  mentioned  to  him  on  the  same  morning  what  had 
passed,  and  that  the  blow  preceded  the  insulting  language 
on  her  part.  It  is  to  be  remarked,  that  there  is  a  cool- 
ness between  Hunter  and  Hegan^  growing  out  of  this  mat- 
ter, and  the  latter  appears  to  be  a  warm  friend  of  the 
wife.  The  evidence  of  Mr.  Hegan  was  rather  confused 
when  relating  the  conversation,  and  there  is  a  want  of  can- 
dor observable  in  one  respect.  He  says,  the  coolness  com- 
menced on  Hunter's  part.  He  met  him  on  the  street,  aud 
Hunter  would  not  notice  him ;  and  his  evidence  in  chief 
would  lead  one  to  infer,  that  he  was  quite  unable  to  account 
for  it.  Upon  a  close  cross-examination,  however,  he  admits 
he  had  said  to  Mr.  Whitney,  that  he  would  be  ashamed  to 
be  seen  walking  with  Hunter  on  the  street.  If  this  had  been 
his  language  previously,  and  it  had  come  to  the  defend- 
ant's ears,  Mr.  Hegan  could  not  have  been  surprised  at 
the   conduct   of  the   defendant   in    passing   him  without 
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notice.  Mr.  Benru^it^  on  the  other  hand,  who  appears 
perfectly  friendly  with  both  parties,  says  Hunter  always 
told  him  that  the  blow  was  the  remit  of  her  remark. 
This,  however,  is  only  his  own  statement  in  his  favor,  and 
therefore,  though  the  matter  is  not  free  from  doubt,  the 
evidence  preponderates  against  him  on  this  point ;  and  it 
must  be  taken,  that  the  blow  vfe^s  followed  by  the  contempt- 
uous language  of  the  wife.  What  then  was  the  provoca- 
tion which  led  to  it?  He  accused  her  of  going  about  with 
stories  to  his  disadvantage,  respecting  the  usage  she 
received.  That  these  stories  were  current  about  the  town, 
there  can  be  no  doubt.  He  had  heard  of  them  in  various 
quarters,  repeated  probably,  with  the  usual  exaggeration ; 
he  bad  found  them  most  damaging  to  his  character,  and 
destructive  to  his  happiness.  As  I  have  already  stated, 
the  step  she  had  taken  of  leaving  his  house  in  the  winter, 
and  the  negotiations  which  led  to  her  return,  had  made 
their  differences  a  public  topic.  She  denies  that  before 
she  first  left,  she  had  spoken  abroad  of  their  domestic 
unbappiness ;  but  she  admits  that  after  her  return,  when 
her  friends  and  relations  made  enquiries  of  her  if  things 
were  pleasanter  she  would  answer,  they  were  not  so,  but 
that  she  would  put  up  with  anything  till  the  spring.  For 
the  sake  of  peace,  and  on  every  consideration,  while  she 
was  living  with  her  husband,  the  topic  should  have  been 
absolutely  prohibited ;  and  even  the  guarded  admission  thus 
made,  would  account  for  the  spread  of  the  unfavorable 
reports  that  were  abroad.  The  conversation  with  Mrs. 
Margaret  Hunter j  at  the  house  of  the  latter,  shows  that 
these  conversations  were  not  confined  within  her  own 
doors,  and  further,  that  her  feelings  towards  her  husband 
were  not  amicable. 

It  is  difficult  to  imagine  how  stories  of  this  kind,  if  not 
absolute  inventions,  unfavorable  as  they  were  to  her  hus- 
band, could  have  got  abroad,  except  through  the  observa- 
tions of  herself,  or  those  who  had  conversed  with  her, 
although  it  might  be  very  difficult  to  trace  them.  That  they 
were  calculated  to  render  the  life  of  her  husband  miserable, 
there  can  be  no  doubt ;  and  looking  at  her  proceedings  as  the 
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source  of  this  trouble  and  anuoyance  to  both  himself  and 
his  family,  he  could  not  fail  to  have  been  incensed.    Bearing 
this  in  mind,  and  that  these  matters  had  been  so  recently  and 
painfully  forced  on  his  attention  by  his  conversation  with 
Ewing;  the  irritated  state  of  his  feelings  on  the  Wednes- 
day preceding  her   departure,  and  the  withdrawal   from 
cohabitation  which  ensued,  is  accounted  for.  The  subsequent 
violence  the    Monday  following,  is   wholly  unjustifiable. 
Notwithstanding  any  reason  he  had,  or  thought  he  might 
have  had,  nothing  would  justify  a  blow;  and  his  conduct 
was  unmanly  in  assaulting  a  woman,  particularly  his  wife, 
and  in  the  circumstances  in  which  she  was,  even  in  the 
slightest  manner.     On  this,  there  can  be  no  difference  of 
opinion.     The  question,  however,  remains, —  was  this  act, 
committed  under  such  circumstances,  that  sort  of  cruelty 
which,  coupled  with  what  preceded  it,  justifies  a  Court 
of  Justice  in   putting   those  asundei:,  who   had   pledged 
their  solemn  vows,  for  better  and  worse,  to  be  companions 
for  life?     There  had,  no  doubt,  been  a  severe  disappoint- 
ment to  the  husband    in  the  happiness  he  expected,  and 
which  he  had  a  right  to  expect,  from   his   marriage ;   his 
wife  had  not  been  disposed  to  conciliate  the  regards  of  his 
family,   with  whom  he  lived  in    great  harmony.     There 
was  evidence  of  something  approaching  aversion  for  them, 
which  she  does  not  appear  to  have  been  at  much  pains  to 
conceal ;  and  there  had  been  an  assertion  of  independence 
on  her  part,  which  he  thought,  and  not  unjustly,  was  in- 
compatible with   the  duty  of  a   wife.     There   had   been 
finally,  the    injury  to  his  character,  which  had  formerly 
stood  high,  by  the  reports  abroad,  which  had  undoubtedly 
grown  out  of  the  connection  he  had  formed,  and  which 
there  was  reason  to  suppose  were  traceable  to  her.     Look- 
ing to  this,  it  seems  to  me,  on  the  best  consideration  that 
I  have  been  able  to  give  to  the  evidence,  and  on  the  most 
mature  reflection,  that  though  the  husband  has  been  in 
many  respects  very  much  to  blame,  it  is  not  a  case  in 
which  a  decree  of  separation  should  be  pronounced.     The 
blow  was  not  such  as  caused  at  the  time  any  serious  injury — 
it  cannot  be  looked  upon  as  either  menacing  life  or  health ; 

it 


Digitized  by  VjOOQIC 


In  the  Twenty-Sixth  Year  of  VICTORIA. 


615 


it  was  inflicted  under  circumstances  of  exsisperated   feel- 
ings, and   certainly  considerable   provocation,  when    the 
wife  had  been  the  aggressor,  by  asking  the  very  unneces- 
sary and  taunting  question  to  her  husband,  as  to  whether 
he  had  slept  in  the  street ;  when  she  had  every  reason  to 
know  he  had  passed  the  night  in  the  adjoining  apartment 
to  her  own.     There  has  been  a  blow  on  the  one  .side,  and 
whatever  the  smart  may  have  been,  it  was  retaliated,  if 
not  caused,  by  language  the  most  stinging  and  severe  on 
the  other.     I  dismiss  all  idea  that  the  lady  was  in  fear  of 
serious  ill  usage.     She  said  she  was  not  afraid  ;  and  there 
can  be  no  doubt,  that  no  woman  in  fear  of  a  man,  as  she 
describes  the  defendant  —  pale  with  anger — would  have  ven- 
tured on  the  bitterly  contemptuous  language  she  made  use  of. 
There  is  a  very  serious  charge  at  the  conclusion  of  the 
libel,  in  the  17th  article.     Tl>e  allegation  is  as  follows: 
'*  That  a  short  time  before  leaving  her  husband's  home, 
**  the  proponent,  owing  to  trouble  and  anxiety  of  mind 
"arising   from  the  ill-usage  of  her  husband,  was  taken 
"  ill ;  during  which  illness,  no  attention  whatever  was  paid 
''  to  her  by  her  husband,  or  his  mother  and  sisters,  and  but 
**for  the  kindness  of  a  neighbour,  who,  seeing  proponent's 
**  state,  insisted  upon  sending  for  a  physician,  ])roponent 
**  believes  she  would  have  died."     The  evidence  in  support 
of  this  charge  is,  that  Mrs.  IlmUer  was  ill,  and  that  she 
was  kindly  attended  by  a  neighbour  ''Mrs.  Sancfon)^  whom 
she  had  sent  for.     On  the  arrival  of  that  lady,  she  went 
into  a  fit,  and  Mrs.  Sancton  rang  the  bell,  and  desired  that 
some  of  the  family  should  be  called.     Old   Mrs.  Hunter 
and  Miss  Hunter  came,  and  she  told  them  to  send  for  a 
doctor.       Mrs.    Sancton   says  she   did  not  see  old  Mrs. 
Hunter  do  anything.     Hunter  came  in,  and  Mrs.  Sancton 
went  down  stairs  and  met  him.     He  seemed,  she  says, 
quite  angry ;  said  his  wife  was  running  about  the  streets 
talking  about  him,  and  made  herself  ill ;  and  said  as  soon 
as  she  got  well,  she  might  clear  out  as  soon  as  she  pleased. 
In  fact,  his  language  was  that  of  an  irritated,  angry  man, 
very  harsh  and  unjustifiable,  particularly  in  the  state  his 
wife  then  was.     He  seemed,    she   repeats,   quite   angry. 
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Hunter,  Mrs.  Hunter  was  always  aloue  when  she  went.  This 
undoubtedly  shows  the  extreme  want  of  cordiality  between 
Mrs.  Hunter*  and  the  ladies  of  her  husband's  family,  but  it 
does  not  decide  who  was  to  olame.  At  first  sight,  it  con- 
veys the  impression  of  gross  ne«ilect  on  their  part,  which 
the  libel  imputes ;  but  it  does  not  appear  that  the  family 
knew  of  her  illness,  till  they  were  summoned  to  the  apart- 
ment by  a  neighbour  who  had  been  sent  for.  If  Mrs.  Hun- 
ter had  desired  the  attendance  of  her  mother  or  sisters-in- 
law,  would  it  not  have  been  as  easy  to  have  had  the  servant 
ask  one  of  them  to  come  to  her,  as  to  send  out  of  the  house 
for  a  neighbour?  Those  ladies,  finding -Mrs.  Sancton  there, 
might  reasonably  suppose  that  that  lady's  services  were 
niore  accepUxble ;  and,  moreover,  were  not  likely  to  feel 
greatly  pleased  at  another  person  tiiking  the  charge,  and 
giving  directions,  which  more  properly  belonged  to  them, 
or  at  the  censure  of  themselves  implied  by  sending  to  a 
neighbour.  Mrs.  Hunter  was  attended  by  her  own  sister, 
and  it  is  to  be  presumed,  if  her  illness  had  been  such  ad 
to  require  it,  her  own  mother,  or  some  other  of  her  rela- 
tions would  have  been  ready  to  aid  her,  and  indeed  her 
mother  and  sisters  were  with  her  when  the  doctor  arrived. 
With  this  abundance  of  aid  at  her  command,  I  cannot 
think,  therefore,  there  were  grounds  of  any  imputation  of 
inhumanity  to  old  Mrs  Hunter^  or  her  daughters,  though 
a  more  attentive  conduct  would  have  appeared  more  amia- 
ble. Mrs.  Hunter  says  her  husband  addressed  to  her  the 
same  sort  of  language  which  Mrs.  Sancton  speaks  of  — 
about  clearing  off  home  as  soon  as  she  was  able  to,  and 
that  he  would  not  trouble  himself  to  bring  her  back  again. 
What  the  immediate  cause  of  irritation  was,  does  not 
appear ;  but  it  was  probably  connected  with  what  he  heard 
abroad,  of  the  reports  in  circulation,  which  seem  to  have 
made  him  suspicious  even  of  the  visit  of  Mrs  Sancton, 

Mr.  Hunter's  account  of  this  illness  was,  that  the  night 
before,  his  wife  complained  of  a  pain,  which  at  her  instance 
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he  endeavored  to  relieve  by  nibbing ;  that  the  next  morn-      1863. 
ing,  the  servant  came  to  the  store  for  him,  and  on  arriv-    "Z 
ing  at  home  he   found  Mrs.  Sancton  in   his  wife's  room  i^j against'^' 
that   he  remained  all   the  forenoon,  and    treated  her  as     Hunter. 
kindly  as  he  could.     She  proposed  having  the  advice  of  a 
doctor,  and  he  asked  if  he  had  not  better  go  for  Dr.  Sin- 
clair, who  was  their  family  physician.     She  objected  to 
him  as  being  an  unmarried  man,  and  said  she  wanted  Dr. 
Botsford.     He  strongly  objected  to  having  Dr.  Botsford, 
on  the  ground  of  his  having  been,  as  he  said,  an  enemy  of 
his  late  brother,  with  whom  Dr.  Sinclair  had  been  a  stu- 
dent.    He  then  suggested  Dr.  Livingstone  as  an  elderly 
man,  and  a  skilful  one,  or  any  other  in  the  City  than  Dr. 
Bolsfard.    It  does  not  appear  the  suggestion  was  adopted. 
However,  in  the  evening,  after  sending  up  tea  for  herself 
and  her  sister,  who  was  then  with  her,  and  whom  he  did 
not  desire  to  myet,  on  hearing  that  she  was  suddenly  taken 
very  ill,  he  went  up  and  proposed  himself,  going  for  Dr. 
Boinfoi'd,  which  he  accordingly  did ;  but  not  finding  him 
at  home,  he  ascertained  Avhcre  lie  was,  and  went  there 
and  asked  him  to  come  and  see  his  wife,  which  he  decliued 
doing,  on  the  ground  of  being  otherwise  engaged.     On 
his  reporting  this  on  his  return  to  his  wife,  she  made  no 
further  objections  to  his  going  for  Dr.  Livingstone,  which 
he  accordingly  did,  and  she  was  attended  by  him  during 
her  ilhiess.     She  appears  to  have  been  so  well    satisfied 
with  him,  that  she  employed  him  afterwards  to  attend  her 
during  her  confinement.     Dr.    Livingstone^s   evidence  is 
important,  he  being  on  friendly  terms  Avith  all  parties,  and 
having  attended  Mrs.  Hunter  not  only  at  her  husband's 
suggestion,  while  under   his  roof,  but   also   at   her  own 
request  after  she  had  left  him.     He  can  scarcely  therefore 
be   suspected  of  an  undue  bias  either  way.     He  accounts 
for  her  illness  very  naturally.     The  immediate  cause  of 
her  illness  he  says,  was  from  neglecting  her  bowels.     She 
was  slightly  hysterical,  and  irritation  of  the  mind  might 
produce  hysterics ;    but   hysterics   may  be  produced   by 
neglecting  the  bowels,  without  any  irritation  of  the  mind. 
That  state  of  the  bowels,  he  says,  is  common  to  women  in 
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her  condition.  He  says  he  saw  nothing  in  Hinuer's  con- 
duit thsit  looked  like  neglect,  and  nothing  in  bis  language 
or  conduct  that  was  anything  like  unkiudness.  Hunter, 
he  snys,  went  for  him  and  returned  with  him,  and  went 
into  the  nnim  with  him.  If  medical  attendance  bad  not 
been  protured,  he  thinks  it  might  have  produced  prt- 
mature  iuhor.  This  is  all  the  evidence  in  regard  to  this 
point:  and  looking  to  it  throughout,  I  cannot  but  think 
there  is  vtry  little  foundation  in  support  of  this  very  seri- 
ous nrticle  of  the  libel. 

In  his  <vi<lence,  Mr.  Venninij,  who  in  this  case  must  be 
considt^red  as  identified  with  his  daughter,  and  has  brought 
two  a(*tioii>  at  law  agaiuht  the  defendant  for  the  maintenance 
of  his  dauiilitcr,  says, — that  when  her  child  was  born,  it  had 
a  mark  a(-lo^s  its  face,  similar  to  the  mark  across  his  daugh- 
ti'r's  fate  that  he  observed  on  the  morning  she  left  her 
hu>ban(l.  It  is  singular,  however,  that  neither  his  daughter 
or  lur  uhiiher,  have  attested  to  a  circumstance,  which  it 
may  he  supposed,  they  would  have  been  as  quick  to  notice, 
and  it  sn.  W(  uld  likely  have  called  the  attention  of  the 
D<Ktor  to  ;  hut  Dr.  Livimjstoiie  entirely  ignores  the  exist- 
ence of  hueh  a  mark,  and  says  it  must  have  been  very 
minute  II  lie  had  not  himself  observed  it.  He,  moreover, 
evniei.t»\  disbelieves  in  any  such  effect  being  produced  by 
a  blow  ot  the  nature  described,  though  a  blow,  he  says, 
mi  ht  have  occasioned  premature  labor. 

Theif  is  another  charge  in  the  libel, —  of  Mrs.  Hunter,  on 
one  ocen>f«Mi  asking  the  defendant  for  money  which  she 
required,  .md  being  unkindly  refused,  and  the  defendant 
telling  lit  r  it  she  did  not  look  after  his  house,  she  should  not 
get  aii>  money  from  him.  But  the  libel  omits  the 
imp«»rtaut  fact,  that,  though  on  the  occasion  in  question, 
he  tlid  at  tirst  refuse,  and  took  the  opportunity  of  repraving 
her  for  iier  want  of  interest  in  the  house,  yet  ha  did  in 
point  ot  tact,  and  at  that  interview,  supply  her  wilh  the 
money  sin>  wanted.  This  is  the  only  oocaaion  on  which  it 
is  alleged  that  she  was  refused  money  when  she  required  it 

Ihave  beeucompelled  togointothis  case  at  a  great  length, 
from  the  lu^cessity  of  carefully  sifting  the  evidence  ob  whieb 

it 
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it  depends,  particularly  that  of  the  parties  themselves,  who      1863. 
have  been  called  on  to  give  theirownhistory  of  transactions  of 


so  much  delicacy,  and  their  accounts  varying  in  many  par-     Huntkr 

ticulars,  though  I  do  not  impute  to  either  a  desire  wilfully    huntkr. 

to  mistake  facts.     Neither  party  has  been  free  from  blame. 

The  charges,  as  respects  the  family  of  Mr.  Hunter^  have 

very  little  to  support  them.     The  instances  of  interference 

on  the  part  of  the  sisters  are  trivial  in  the  extreme.     Against 

Mrs.  Hunter  there  is  still  less.     It  is  alleged  in  one  article 

of  the  libel,  that  both  Mrs.  Iluntei*  and  her  daughters  took 

every  opportunity  of  insulting  the  proponent.     This  is  not 

only  improbable,  but  it  is  unsupported  by  evidence,  and 

quite  inconsistent  with  the  sentiments  of  respect  which 

Mrs.  Hunter  professed  to  feel  for  her  mother-in-law,  though 

not  for  her  sisters-in-law. 

The  language  of  Mr.  Hunter  and  his  threats,  were  ob- 
jectionable in  the  extreme,  as  proved  by  Mrs.  Hunter;  but 
his  own  account  varies  very  much  from  hers,  and  the 
threats  of  sending  her  from  the  house,  always  seem  to 
have  been  coupled  with  the  condition, —  unless  there  was 
a  change  of  conduct  on  her  part, —  and  never  were  followed 
by  any  act  of  expulsion,  unless  the  blow  or  slap  in  the  face 
can  be  so  considered.  That,  however,  wrong  and  repre- 
hensible as  it  was,  was  rather  the  result  of  sudden  provo- 
cation, under  very  peculiar  circumstances,  than  a  deliberate 
act.  That  sort  of  cruelty,  which  in  the  eye  of  the  law 
calls  for  the  decree  of  divorce,  I  do  not  think,  on  the  best 
judgment  I  have  been  able  to  form,  and  looking  to  the 
conduct  of  both  parties,  has  been  established. 

The  language  of  Sir  Wm.  Scott^  in  Evann  v.  Evana  (a), 
is  as  follows :  **  Everybody  must  feel  a  wish  te  sever  those 
'^who  wish  to  lire  separate  from  each  other;  but  my 
'<  situation  does  not  allow  me  to  indulge  the  feelings, 
^*  much  less  thej^r^^  feelings  of  an  individual.  The  law 
''  has  aaid  that  married  people  shall  not  be  legally 
'^  separated  upon  the  mere  disinclination  of  one  or  both 
''  to  cohabit  together.  Though,  in  particular  cases,"  he 
adds,  '*  the  repugnance  of  the  law  to  dissolve  the  obliga* 
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"  tioDS  of  matrimonial  cohabitation,  may  operate  with  great 
"  severity  upon  individuals,  yet  it  must  be  carefully  reinem- 
"  bered,  that  the  general  happiness  of  the  married  life  is 
''  secured  by  its  indissolubility  When  people  understand 
«'  they  77iu8t  live  together,  but  for  a  very  few  reasons  known 
*'  to  the  law,  they  learn  to  soften  by  mutual  accomodation 
''  that  yoke  which  they  know  they  cannot  shake  off;  they 
*'  become  good  husbands  and  good  wives,  from  the  neccs- 
"sityof  remaining  husbands  and  wives;  for  necessity  is  a 
'*  powerful  master  in  teaching  the  duties  it  imposes.  If  it 
"  were  once  understood,  that  upon  mutual  disgust  married 
*'  persons  might  be  legallyseparated,many  couples  who  now 
' '  pass  through  the  world  with  mutual  comfort,  with  attention 
'*  to  their  common  offspring,  might  have  been  at  this  time 
"living  in  a  state  of  mutual  uukindness  —  in  a  state  of 
"  estrangement  from  their  common  oflspring  —  and  in  a 
*'  state  of  the  most  licentious  and  unreserved  immorality." 
The  policy  of  law  is  against  sanctioning,  on  slight 
grounds,  that  state  of  things  by  which,  as  the  same  Judge 
says,  persons  are  to  pass  their  lives  in  the  character  of 
"  husbands  without  wives,  and  wives  without  husbands.'* 

The  cases  of  Evaiis  v.  Evaiis  and  Waring  v.  \Varing  (a), 
show  the  necessity  of  making  due  allowance  for  the  excite- 
ment, or  exasperation  of  the  feelings  under  which  evidence 
is  delivered  in  cases  of  this  sort,  even  by  third  persons; 
much  more  is  now  required  where  the  parties  themselves  are 
admitted  to  testify,  which  was  not  allowed  when  those 
cases  were  decided.  In  the  very  recent  case  of  Thwaites 
V.  Thwaites,  before  Sir  Creaswell  CressivelU  however,  the 
lady  was  a  witness  for  herself  under  the  new  law,  and  she 
swore  to  various  acts  of  cruelty  which  were  not  estab- 
lished ;  but  it  was  acknowledged  by  her  husband  that  he 
had  on  one  occasion  boxed  her  ears,  and  that  was  for  call- 
ing him  a  liar.  The  learned  Judge  said,  he  did  not  con- 
sider that  an  apology  for  the  husband,  for  the  thing  was 
very  wrong,  but  he,  nevertheless,  regarded  it  as  a  reason 
why  the  Court  should  not  interfere  :  and  the  prayer  of  the 
petition  was  refused. 


(a)  2  Hogg,  Con,B.  163. 
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I  do  not  think  it  necessary  to  go  further  into  the  cir- 
cumstances subsequent  to  the  separation,  and  the  birth 
and  baptism  of  the  child  ;  but  I  may  express  my  regret, 
that  if  these  parties  cannot  be  cordially  reconciled,  and 
live  together  as  man  and  wife,  which  I  still  hope  may  not 
be  impossible,  that  the  overtures  of  the  defendant,  who 
does  not  appear  to  have  been  indisposed  to  make  an 
allowance  for  his  wife,  to  Mr.  Venning,  had  not  been  ni^t 
in  a  way  which  might  have  led  to  a  compromise  — a  com- 
promise which  it  may  be  stilt  hoped  may  not  be 
impracticable. 

With  these  views  of  the  case,  I  am  of  opinion  the  libel 
must  be  dismis^sed. 

The  propcment  having  appealed  from  this  judgment ; 

J.  A.  atreit,  Q.  C,  in  Eanter  term  last,  applied  on 
behalf  of  the  appellant,  for  costs  pending  the  suit,  to 
enable  her  to  proceed  with  the  appral.  He  cited  Bls-hfrp 
on  MaiT.  &  Div,  §§  549,  5^Ji^  587;  Coote  on  Marr.  <& 
Div,  338,  342;  Shtlf.  Marr.  &  Div  91;  Broun  v. 
Ackroyd  (a).  [Carter,  C.  J.  Did  f^m  apply  to  the 
Court  heXovf  fov  co^U pendente  lite?']  No.  [Ritchie,  »I. 
Can  you  bring  anything  before  us  except  the  appeal  ?  We 
have  no  original  jurisdiction.  You  should  have  made  the 
application  to  the  Court  below.]  I  could  not  apply  in  the 
Court  below  for  the  costs  of  this  appeal.  \_Per  Otiriara. 
You  are  only  appealing  from  the  decision  of  the  Court 
below,  and  that  is  all  we  can  hear.  We  cannot  enteitain 
your  application  for  costs.] 

On  the  appeal  against  the  judgment,  he  contended  that 
it  was  not  warranted  by  the  evidence,  which  shewed  such 
harsh  treatment  and  cruelty  on  the  part  of  the  defendant, 
as  entitled  the  appellant  to  a  divorce.  That  where  blows 
were  struck,  or  where  threats  were  used  which  led  to  a 
n^asonable  apprehenfc'ion  that  violence  would  be  used,  a 
case  of  cruelty  was  made  out.  There  were  more  circum- 
stances to  discredit  the  testimony  of  the  lespondent,  t!ian 
of  the  appellant.  The  insulting  huiguage,  and  the  degrad- 
ii^g  epithets  which  he  applied  to   her,  together  with  his 

(a)  6E.&B,  S19. 
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1863.      ungovernable  temper,  were  sufficient  to  alarm  her,  and 

"""■"""^     make  her  apprehensive  of  personal  violence.     Due  weight 

r  f [against  ^  ^^^  ^^^  hQQn  given  to  these  circumstances.     The  following 

HuNTKR.    authorities  were  referred  to.   Poynter  on  Marr,  <&  Div.  209, 

213,  216;   Cooie  on  Marr.  &  Div.  349;  Shtlf.  Marr.  A 

Div.  427,  429  ;  Smith  v.  Smith  (a)  ;  Harris  v.  San'is  (b)  ; 

Evans  v.  Evans  (c) ;  Ilolden  v.  Holden  (d) ;    White  v. 

WTiite  {e);  SmaJbvood  v.  Smallwood  (/). 

S.  R.  Thompson  for  the  respondent.  The  only  com- 
plaint in  this  case  is,  that  the  judgment  of  the  Court  below 
is  agamst  the  weight  of  evidence;  that  too  little  effect 
has  been  given  to  the  testimony  of  the  appellant.  But 
that  was  a  question  for  the  Judge  to  determine,  and  a  Court 
of  appeal  cannot  undertake  to  say  that  he  came  to  a  wrong 
conclusion.  If  the  case  had  been  left  to  a  jury,  and  they 
had  found  as  the  Judge  of  the  Court  below  has  found,  or 
bad  found  the  other  way,  would  this  Court  undertake  to 
say  that  they  had  done  wrong,  and  that  there  must  be  a  new 
trial  ?  It  is  just  so  here.  Will  this  Court,  on  a  question 
depending  to  some  extent  on  the  credibilityof  the  witnesses, 
undertake  to  say  that  the  Judge  who  heard  the  witnesses 
give  their  testimony,  has  come  to  a  wrong  conclusion? 

As  to  the  law  of  the  case  ;  while  it  is  admitted  that  the 
conduct  of  the  respondent  cannot  be  justified  ;  the  conduct 
of  the  wife  must  also  be  borne  in  mind,  and  the  provocation 
which  she  gave  him  must  be  taken  into  account  in  this  case, 
in  deciding  whether  a  case  for  separation  has  been  made  out. 
She  provoked  his  violence  by  her  own  bad  temper  and 
insulting  language.  She  brought  upon  herself  the  ill  treat- 
ment she  complains  of.  Waring  v.  Waring  (g)  shews 
that  in  such  a  case  the  wife  is  not  entitled  to  a  decree. 
Smallwood  v.  Smallwood  (/) ,  shews  that  one  act  of  unpre- 
meditated violence  on  the  part  of  the  husband,  is  not  such 
cruelty  as  will  justify  a  decree  of  separation. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  appeal  from  the  decision  of  the  Master  of  the 

(a)  2  Pha,  67.     (6)  2  Pha.  111.      (c)  1  Hagg,  86.      (d)  1  Haag.  468. 
(c)  6  Jur.  N.  S,  28.    (/)  2S.iT.  897;  8  Jur.  N.  S.  63.    ig)  2  Migg.  16$. 
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Rolls,  as  Judge  of  the  Court  of  Divorce  and  Matrimonial 
Causes,  by  which  the  libel  in  a  suit  instituted  by  Mrs. 
Julia  Hunter^  against  her  husband  Robert  Hunter^  to 
obtain  a  divorce  a  mensa  et  thoro^  and  a  decree  for  ali- 
mony, was  dismissed.  The  ground  alleged  by  the  propo- 
nent was  cruelty  on  the  part  of  her  husband  ;  and  the  ques- 
tion for  the  decision  of  the  Court  below,  and  indeed  for 
this  Court  now,  is  whether  the  facts  proved  amount  to  what 
the  law  means  by  cruelty.  It  may  not  be  difficult  to  state 
in  general  terras  what  constitutes  such  cruelty.  Different 
text  writers  and  Judges  may  vary  somewhat  in  the  lan- 
guage by  which  they  describe  it,  but  the  general  idea  is 
much  the  same  in  all.  It  must  amount  to  acts  of  violence 
or  ill  treatment,  by  which  life  or  health  is  endangered ;  or 
it  may  be  evidenced  by  threats  of  such  violence  or  ill 
treatment,  under  circumstances,  which  lead  to  a  reasonable 
conclusion  that  there  is  an  intention  of  carrying  those 
threats  into  execution. 

It  should  further  appear,  that  the  intervention  of  the 
Court  is  necessary  for  the  protection  ot  the  party  seeking 
it,  and  that  a  proper  course  of  submission  to  the  lawful  and 
reasonable  wishes  of  her  husband,  would  not  render  her  coha- 
bitation with  him  safe  and  free  from  any  apprehension  of 
violence,  or  danger  to  health  or  life.  It  is  moreover  incum- 
bent on  the  party  seeking  a  divorce,  to  establish  its  neces- 
sity by  facts  which  can  leave  no  reasonable  doubt  in  the 
mind  of  the  Court;  for  undoubtedly,  considerations  of 
public  policy  and  social  morality,  have  established  that 
repugnance  in  the  Courts  to  dissolve  the  obligations  of  the 
matrimonial  tie,  which  is  so  truly  and  beautifully  referred 
to  by  Sir  Wm.  Scott  in  the  case  of  Evans  v.  Evans  (a). 
Taking  these  principles  as  a  guide,  after  a  careful  perusal 
of  the  evidence  in  this  case,  and  the  laborious  collation  of 
that  evidence  by  the  learned  Judge  of  the  Court  below, 
and  the  reasons  which  led  him  to  his  decision,  our  minds 
are  brought,  without  hesitation,  to  the  same  conclusion. 
The  short  married  life  of  Mr.  and  Mrs.  Hunter^  which 
only  commenced  in  September^  1S60,  and  which  at  its  out- 


(a)  1  Hagg,  86. 
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set  might  have  promised,  in  all  material  matters  content- 
ment and  happinofis,  seems  at  a  very  early  period  to  have 
been  clonded  by  one  circumstance,  to  which  all  their  sub- 
sequent troubles  may  be  ultimately  referred.     We  menn 
thi^  residence  of  Mr.  Hf inter* s  mothpr  and  sisters  in  his 
house  as  members  of  his  family  ;  and  consequent  upon  that, 
the  settled   determination  of  his  wife  to  free  herself  from 
tho.se,  to  her,  unpleasant  incumbrances.     Mr.  HfnitermsLy 
have   been    to    blame  in  holding  out  expectations  to  his 
wife,  before  marrijige,  of  a  separate  establishment;  hut 
after  marriage,  it  was  .for  him  to  determine  whether  he 
would  carry  out  that  proposition  or  not.     He  came  to  the 
C(»nclusion,  that  consideration  for  his  mothfer  and  sisters, 
and  his  pceiniiary  circumstances,  made  such  a  step,  in  bis 
view,  neither  desirable  nor  prudent.      He  seems  to  be  a 
person  not  easily  turned  from  any  plan  on  which  he  had 
determined;  and  his  wife's  disposition  appears  too  much 
of  the  same  character;  for  it  is  evident,  that  instead  of 
submitting  to  his  de<  ision  with  a  good  grace,  and  endea- 
vouring to  make  the  best  of  that  which  might  not  be  alto- 
g(  ther  agreeable  to  her,  and  trying  to  smooth  the  path  of 
her  own  and  her  husband's  married  life,  by  kindness  and 
consideration  for  those  to  whom  her  husband  was  so  natu- 
rally and  strongly  attached,  she  took  every  opportunity  of 
manifesting  her  antipathy  to  this  family  arrangement,  and 
att*»mpted  a  course  of  action,  tco  independent  of  her  bus- 
band's  known  wishes  and  express  directions,  to  be  consis- 
tent with  that  subordiiniticm  and  obedience  which  is  due 
from  a  wife  to  her  husband.     Under  such  circumstances, 
there  would  be  little  prospect  of  comfort  or  happiness  fir 
any  of  the  parties  concerntMl :  every  day  would  bring  its 
smill  troubles  and  sources  of  irritation;  the  tempers  of 
each    would    be    soured,    and    tho    affections   weakened; 
expressions  most    unbecoming  would    be     used    on   both 
sides;  threats  used    which    neither    party   ever    dreamoJ 
would  be  put  into  execution  ;  mutual  disgust  m'ght  take  the 
place  of  mutual  affecti:;n,  and  both  parties  might  feel  desir- 
ous tif  being  freed  from  a  yoke  so  hard  to  bear.     But  such 
circumstances  do  not  warrant  a  sentence  of  divorce:  u.)r 

till 
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till  the  last  scene  of  this  sad  history,  did  anything  occur      1863. 
which  could  be  at  ail  construed  into  that  cruelty,  which  is    "Z 

HUMTKR 

necessary  to  warrant  the  sentence  of  divorce.  Most  uiihe-  against 
coming  and  violent  language  was  often  used  by  Mr.  Ilun-  Hunter. 
ter,  and  threats  of  violence  probably  made  on  (»ne  or  two 
occasions  ;  but  evidently  proceeding  from  irritation  brought 
on  by  his  wife's  opposition  to  his  wishes,  without  any  set- 
tled intention  of  acting  on  them,  and  evidently  not  caus- 
ing much  terror  in  the  lady,  who  seemed  to  have  treated 
them  with  contempt,  —  considering  them  as  only  worthy 
of  that  feeling,  when  coming  from  such  a  source  as  her 
husband,  to  such  an  object  as  herself. 

We  now  come  to  the  blow  which  wns  iiiilicted  on  Mrs. 
Ilunier  by  her  husband,  on  the  morning  on  which  she  finally 
left  his  house.  That  blow  cannot  be  justified  by  any  of 
the  circumstances  which  preceded  it.  It  is  an  act  which 
Mr.  Hunter,  whatever  may  be  his  future  lot  in  life,  can 
never  cease  to  regret.  But  we  are  bound  to  ccmsider  the 
motive  and  the  feeling  which  prompted  the  act,  and  the 
conduct  of  the  lady  on  the  occasion.  It  is  impossil)le  to 
believe  that  it  was  a  premeditated  act  on  the  part  of  Mr. 
Ilttnter.  No  (me  can  l)elieve,  that  when  Mrs.  Hunter 
entered  the  room  wht*re  he  was  sitting  reading  a  news- 
paper, a  few  minutes  b(*fore  the  blow  was  given,  that  he 
contemplated  such  an  act.  There  is  some  incon.sistency 
in  the  two  statemente^,  as  to  the  exact  order  o{  events  and 
dialogue  in  this  brief  scene.  !Mr.  Hniter^s  statement 
seems  to  us  the  most  probable.  Previous  to  her  aspersion, 
as  U)  where  he  had  passed  the  night  (wilfully  unfounded, 
as  she  must  have  known  it  to  be,  juid  peculiaily  oU'ensive 
to  a  man  of  such  a  disposition  and  character  as  he  is 
admitted  on  all  hands  to  be),  and  her  contemptuousall  unions 
to  his  avocation  in  business,  notiiing  had  occured  to  intluce 
Mr. //^n^erto  use  such  violence — a  course  which  he  had  never 
adopted  on  previous  occasions  of  much  greater  annoyance 
and  irritation.  Admitting  the  offensive  remarks,  one 
or  both  of  them,  to  have  preceded  the  blow,  one  can 
imagine  a  man  of  hasty  temper,  so  stung  and  thrown  ofl' 
his  guard  by  such  remarks,  as  to  lose  all  proper  restraint 

over 
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against 

Hunter. 


over  himself,  and,  for  the  moinent,  entirely  forget  his  char- 
acter of  man  and  husband.  As  we  have  said  before,  no  one 
will  pretend  to  justif)' or  defend  this  act.  But  we  must  think 
Mrs. IFunter  and  her  friends  have  endeavoured  to  exaggerate 
the  force  and  eftect  of  this  blow,  and,  with  some  degree 
of  acrimony,  to  prolong  its  eftect  in  the  child  which 
was  born  some  little  time  afterwards:  —  an  idea  which 
has  been  pretty  well  abandoned  by  modern  medical 
science,  and  which  was  set  at  rest  in  this  case  by  Dr, 
Livingstone^  as  regards  the  fact,  as  well  as  the  probability 
of  such  an  eftect  being  produced.  The  evidence  on  this 
point,  taken  altogether  would  not  lead  us  to  conclude 
it  was  a  blow  given  with  much  actual  force  or  violence.  A 
slight  blow  on  the  delicate  skin  of  a  woman  will,  for  a  short 
time,  make  a  perceptible  mark ;  and  such  mark  is  spoken 
of  as  having  been  perceptible  in  this  case,  on  the  mornins: 
on  which  the  blow  was  given.  A  violent  blow  would 
have  been  perceptible  for  many  days,  but  of  such  efiects  we 
do  not  hear  in  this  case.  We  cannot,  therefore,  consider 
this  blow,  given  under  such  circumstances,  as  proving 
what  the  law  requires  to  establish  the  allegation  of  cruelty. 
It  was  an  unwarrantable  act  on  the  part  of  the  husband, 
caused,  not  by  a  general  feeling  of  cruelty  and  violence 
towards  the  wife,  but  caused  by  un%varran table  aspersions 
and  intentional  disrespect  used  by  her  towards  her  husband. 
Had  she  restrained  her  own  temper,  and  abstained  from 
irritating  and  oftensive  language ;  had  she  adopted  a  line 
of  conduct  more  consistent  with  the  dependent  character  of 
wife,  than  the  stubborn  independence  of  her  own  will ;  we 
believe  she  might  have  continued  to  live  with  her  husband 
(if  not  with  all  the  happiness  of  which  married  life  is  sus- 
ceptible), still,  without  the  least  apprehension  of  any 
violence  on  his  part,  by  which  her  health  or  life  would  be 
in  the  slightest  degree  endangered. 

The  case  of  Thwaites  v.  Thwaites^  cited  in  the  judgment 
of  the  Court  below,  certainly  supports  the  view  which  we 
have  taken  of  this  case. 

We  are  of  opinion  that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 
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THE  PRESIDENT,   Ac,  of  THE    CHARLOTTE 
COUNTY   BANK   against   ROSS. 

rriHIS  was  an  action  on  a  promissory  note  for  £37  IO5.  A  letter 
I  AW  written  by  the 

X    dated  the  18th  Noveinljer^  1852,  made  by  the  defend- maker  of  a 

ant  in   fuvor  of  the   phiintifTs,  payable  six  months  afterwhichUie"^ 

date.     Plea,  —  the  statnte  of  limitations.  runji'to  the 

At  the  trial  before  Ritchie,  J.,  at  the  last  Charlotte  g^v-^^^^;^^  ^^ 

cuit,  the  plaintiffs,  in  order  to  take  the  case  out  of  ^^^^  for^paym^nt 

operation  of  the  statute^  save  in  evidence  a  letter  written  «ta^*°g  that 'it 

'  .  waa  not  in 

to  them  by  the  defendant,  on  the  22d  November^  1860,  in  his  power 
,..,,.,..         ^  .    then  to  do 

answer  to  an  application  by  their  solicitor  for  payment ;  m  anything  in 

which,  after  stating   the  amount  of  his    indebtedness   to  payment,  is 

other    people,    and    bis   impoverished    circumstances,  hetoJa^ke^the"^ 

added  — ''  I  hope  I  may  be  more  favored  in  money  niat-^^g^'^jj^j 

**ter8  during  the  ensuing  year,  than  I  have  been  for  the  ^^^^^^^^ns. 

'*  last  two  ;  but  it  is  not  in  my  power  now  to  do  anything 

**  in  th«  way  of  payment  with  the  note  to  which  you  refer. 

**  I  never  was  so  much  at  a  loss  to  provide  for  the  wants 

**  of  the  coming  winter  as  I  am  now." 

A  verdict  was  taken  for  plaintiffs,  with  leave  to  the 
defendant  to  move  to  enter  a  nocsuit,  if  the  Court  should 
be  of  opinion  that  the  letter  was  not  sufficient  to  take  the 
case  out  of  the  statute. 

Accordingly,  in  Michaelmas  term  last,  A.  It.  Wetmore 
obtained  a  rule  nvH  for  that  purpose. 

J,  4.  Street,  Q.  C,  now  shewed  cause.  The  defend- 
ant's statement  th!\t  it  is  not  in  his  power  now  to  pay  the 
amount  of  the  note,  amounts  to  a  promise  that  be  will  pay 
at  a  future  day.  At  all  events,  it  is  an  acknowled^J^ment 
of  the  tlefendant,  from  which  a  promise  to  pay  may  be 
inferred.  Cripps  v.  Davis  (a).  In  Gardner  v.  McMahon 
(6)  the  defendant's  letter  contained  a  statement  very  sim- 
ilar to  the  defendant's  letter  in  the  present  case,  and  it  was 
held  to  amount  to  a  promise  to  pay.  [Carter,  C.  J. 
The  defendant  in  this  case  does  not  hold  out  any  prospect 

(a)  12  M,  ^  W.  159.  {h)  8  Q.  B,  661. 

that 
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only  aconditional  promiseat  most.     It  was  not  so  in  thecase 

l^^ouNTT?"  you  refer  to.     If  the  question  depends  on  the  construction  of 
.     Bank  ^    ^|jg  defendant's  letter,  it  is  clearly  a  question  for  the  Judge 
^  Boss.  '    whether  it  amounts  to  a  promise  to  pay,  or  not.     I  have  uo 
doubt  about  it.     Ritchib,  J.     The  construction  of  all  writ- 
ings is  for  the  Judge.     R'pley  v.  Lordan  (a)     The  case  of 
Sidwell  V.  Mason  (6),  expressly  decides  that  it  is  for  the 
Judge  to  determine  whether  a  particular  document  takes  a 
case  out  of  the  statute  of  limitations.] 
A.  72.   Wetynore^  contra^  was  not  heard. 
Carter,  C.  J.     I   think  there  is  not   enough   in  the 
defendant's  letter  to  take  the  case  out  of  the  statute.   There 
must  be  a  writing  containing  an  acknowledgment  of  the 
debt  from  which  a  promise  to  pay  may  be  implied ;  or, 
an  unconditional  promise  to  pay  the  debt.     It  is  not  clear 
to  me  that  there  is  an  acknowledgment  of  the  debt  in  this 
letter ;  but  if  there  is,  so  far  from  there  being  any  promise 
to  pay,  the  defendant  expressly  states  his  inability  to  pay. 
Parker,  J.     There  must  be  an  explicit  and  unambigu- 
ous promise,  to  take  a  case  out  of  the  statute.     There  cer- 
tainly is  none  here. 

AViLMOT,  J.     I  am  of  the  same  opinion.    I  do  not  think 

a  writing  could  be  more  skilfully  drawn,  to  avoid  liability, 

KiTCHiE,  J.     I  thou<::ht  at  the  trial  that  the  letter  was 

insiiHicient  to  make  the  defendant  liable;  but  cousidered 

it  better  to  take  the  opinion  of  the  Court  upon  it. 

Rule  absolute  for  a  nonsuit  (c). 

(a)  8  C.  B.  N.  S,  8S9.  (6 )  2  ZT.  ^  X.  306;  3  Jur.  X,  S.  049. 

(r)  See,  Smith  v.  Thornr.,  IS  Q.  B.  131;  Lee  v.  Wilmot,  L,  R.,  1  Exch.  354: 
Chnnemorp  v.  Turner^  A.  rt..  10  Q  B.  oiH);  Quincfiv  v.  Sharpen  L.  R.,  1  E-^- 
Din.  72;  In  re,  liioer  Steamer  (J<t.  L.  It.^  G  Oh.  S2i,  on  thi-i  subject,  lii  the 
latter  case,  MpIUhIi,  L.  /,,  saul,  ''Thore  must  b  '  orio  of  tJie.-ie  three  thin;:^  to 
*•  t}ik(?  a  case  out  of  the  statuti'.  Either  tbere  iiiu>t  be  an  acknowledsrineni 
**ot  tho  d»'bt..  from  whi<'h  a  promise  to  pay  is  i  >  bp  implievl;  or,  secondly, 
"there  mu^t  b(i  an  uncoudition  i'  ,>ro  nise  to  pav  tln^  debt;  or  tbirdlf,  lli«Te 
**  mu-t  bt<  a  cuiKiitioml  promise  \  >  pay  thf  d  ;bi.  aiiJ  evidense  that  the  fon- 
«•  dition  has  been  performed."  — Ukpoktkk.  . 

END  OF  TiMMTY  TERM. 
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ARGUED  AND   DETERMINED 

IN   THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

MICHAELMAS  TERM, 

IX  THE  TWENTY-SEVENTU  YEAR  OF  THE  REIGN  OF  VICTORIA. 


THK    ST.    STEPHEN     BANK    agaimt     THE    NEW  mh  October. 
BRUNSWICK  AND  CANADA  RAILWAY  AND 
LAND   COMPANY. 

RAINSFORD  moved,  on  behalf  of  John  IL  Belcher,  A  frsction  of 
a  judgment  creditor  of  the  defendants,  to  set  aside  bo  considered 
the  Jieri  facias  execution  in  this  case,  for  irreguhirity — itronoe  to  the 
having  been  placed  in  the  Sheriff's  hands  about  a  quarter  ^jjjningj^udg- 
of  an    houv   before   the  judgment  was   actually   sigi^ed,  ™^*^J^y„*"J!},^y. 

thon^rh  on  the  same  day  that  it  was  signed.     He  referred  i*^^*^^  thtrii' 
^  .'  o  forCf  where  an 

to  Chick  V,  Smith  (a).  execution  was 

^    ^  ,  delivered  to 

JPer  Curiatn: — This  point  has  been  settled  by  a  late  the  Sheriff 

case.     The  law  takes  no  notice  of  the  fractions  of  a  day.  judgment  was 

Motion  refused  (b).      signed i^but on 
/   \  o  T^     f  oof  the  sflme  day 

(a)  8  Z)^W.  337.  that  it  was 

signed,  il  was 
(6)  The  ca.se  referred  to  by  the  Court  was  probably  Wric/ht  v.  Miles,  28  L,  ^t*!^ regular. 
J.,  Exch.  223;  5  Jur.  X,  »S'.,  771;  where  it  was  decided  Ihat  judicial  proceedings 
are  to  be  considered  as  taking  place  at  the  earliest  period  of  the  day  on  which 
they  are  done;  and  therelore,  where  judgment  was  signed  at  the  opening  of 
the  office  at  iis  usual  hour — 11  o'clock,  a.  m., —  the  uefcndant  having  died 
at  half  pa«l  9  on  the  same  morning,  it  was  held  to  be  regular. 

In  De  V^eber  v.  Colling ,  JUL  T,  1834,  the  Supreme  Court  held,  that  where 
for  the  purpose  of  justice,  it  wa.s  neces.sary  to  a.scertain  at  whai  particular 
time  of  the  day  an  act  was  performed,  the  Court  would  take  notice  of  the 
fractions  of  a  day ;  therefore,  where  an  execution  against  the  defendant  had 
been  placed  in  the  Sheriff's  hands  about  9  o'clock  in  the  morning,  but  the 
judgment  was  not  signed  till  the  afternoon  ot  the  same  day,  the  ex  ecu 'Jon 
was  set  aj^ide  on  the  application  of  a  Judgment  creditor  ot  the  defendant, 
whose  execution  had  been  delivered  to  the  Sheriff  later  in  the  day  than  the 
plaintiff's  execution.— Rkporter. 
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THE  QUEEN  against  HILL. 


On  an  Indict-  fT^HE  prisoner  was  convicted  before  Parker,  J. ,  at  the 
mentfor         '  ■  '         r  i,       , 

iteaitnx,  It        I      last  Charlotte  circuit,  ou  an  indictment  for  larceny. 

ADD6&  red  *^^^ 

that  the  goods  He   took  the    goods    from    a    store    in    CoZatV,    in   the 

were  taken  in 

the  State  of 

Maine,  and  brought  Into  this  Province.   Held,— that  In  the  absence  of  proof  that  the  taking 

was  larceny  according  to  the  laws  of  Maine,  the  prisoner  could  not  be  couTicted. 

State 


I 


ROBINSON   arjainst  THE   NEW  BRUNSWICK  AND 
CANADA  RAILWAY  AND  LAND  COMPANY. 

j^dyimT'"^  T)  AINSFORD,  on  behalf  of  Jolni  II.  Belcher,  a  judg- 
d^eBdant^^^  JTV'  nicnt  Creditor  of  the  defendants,  moved  to  set  aside 
cannot  apply  the  judp:ment  in  this  ease,  for  irrei!nlarit\%  it  havin^^  been 

to  set  aside         .  ,  n^,         .     ,  111 

a  prior  judg-  Signed  too  soon.     The  judgment  was  upon  a  bond  and 

him,  lof **  ****  warrant  of  attorney,  by  the  terms  of  which,  the  phiintiff 
SiiT"he^^^*   was  authorised  to  sign  judgment  if  the  debt  was  not  paid  | 

hlmseir^can    ®"  ^  certain  day.     The  judgment  w^as  signed  upon  that  | 

^rouU*^  ^'*^day.  It  was  contended  that  the  defendants  had  the  whole 
of  that  day  to  pay  the  debt,  and  judgment  could  not  be 
signed  till  the  next  day.  [Ritchie  »I  .  You  cannot  take  ad- 
vantage of  the  irregularity  ;  the  defendant  only  can  move 
to  set  aside  a  judgment  for  irregularity :  it  is  the  old 
question  of  the  penny  a  day.  You  get  your  judgment  as 
soon  as  you  are  entitled  to  it ;  and  what  right  have  you  to 
complain  if  another  person  has  got  his  judgment  too  soon, 
unless  the  defendant  himself  complains  of  it?]  It  inter- 
feres with  Belcher's  judgment,  and  therefore  ho  has  a  right 
to  complain.  [Ritchie,  J.  That  is  nothing.  It  is  only 
in  cases  of  fraud  in  a  judgment,  that  a  subsequent  judg- 
ment creditor  can  apply  to  set  it  aside.] 

Per  Curiam,  Motion  refused  (a). 

(a)  See,  Chit,  Arch,  I'Uh  Ed,  1472. 
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State     of    Maine,    under    circumstances    which    would      1863. 
have     amounted    to    larceny   according    to    the    law    of 
this  Province,  and  brought  them  to  aS'^  iSijphen^  in  this     against 
Province.     There  was  no  evidence  as  to  what  the  law  of      Hill. 
larceny  was  in  the  State  of  Maine;  but  the  learned  Judge 
was  of  opinion,  and  so  directed  the  jury,  that  the  prisoner 
having  had  the  goods  in   St.  Stephen,  it  must  be  consi- 
dered stealing  in  this  Province.    A  ease  having  l)een  stated 
for  the  opinion  of  the  Court,  under  the  1  Revised  Statutes 
c,  159,  ^  22\ 

Sleadman  now  moved  to  quash  the  conviction.  The  1 
Revised  Statutes^  c,  158,  §  8,  under  which  the  prisoner 
was  convicted,  enacts  that  "  When  any  person  shall  steal 
'*  any  property  out  of  this  Province,  and  shall  bring 
•*  the  same  within  the  Province,  any  such  offence  may 
**  be  dealt  with  in  the  county  in  which  such  property  shall  be 
"  brought ; "  but  it  must  be  proved  that  the  offence  was 
stealing  in  the  country  where  it  was  committed,  before  a 
party  can  be  convicted  of  larceny  under  this  section. 
There  was  no  evidence  that  the  tiiking  in  this  case, 
amounted  to  felony  by  the  law  of  Maine.  In  Tlie  Com- 
monwealih  v.  Uprichard  (a)  it  was  held  that  the  bringing 
into  the  United  Stages,  by  the  thief,  of  goods  stolen  in 
Nova  Scotia,  did  not  make  the  party  liable  to  be  convicted 
of  larceny,  because  he  had  not  violated  the  law  of  the  United 
States,  and  at  all  events,  it  should  have  been  proved  what 
was  larceny  in  Nova  Scotia.  Rex  v.  Prowse  (6)  was 
decided  on  the  same  principle.  A  man  might  commit  a 
crime  in  the  State  of  Maine  which  would  amount  to  man- 
slaughter only,  according  to  the  law  of  that  State,  but 
which  if  committed  in  this  Province,  might  amount  to 
murder :  if  the  party  injured  should  die  in  this  Province, 
could  the  prisoner  be  convicted  of  murder  under  the  Act? 
Clearly  not. 

Watters,  Solicitor-General,  contra.  The  intention  of 
the  Legislature  is  very  apparent.  If  a  party  takes  goods, 
under   circumstances   which    would    amount    to   larceny 

(a)  3  Oray,  434.  {b)  Mood.  C.  C.  349. 

according 
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1863.      according  to  the  law  of  this  Province,  and  brings  them 

here,  it  is  larceny  wherever  he  has  them.    That  is  the  true 

against     construction  of  the  eighth  section  of  the  statute,  and  the 
Hill.       question  depends  altogether  upon  that.     Whether  the  act 
of  the  prisoner  was  stealing,  must  be  determined  by  the 
law  of  this  country. 

Cauter,  C.  J.  My  view  of  the  matter  is,  that  it  should 
have  been  proved  that  the  oflencc?  with  >vlijcli  the  prisoner 
was  charged,  was  larceny  according  tu  the  law  of  the 
State  of  Maine,  There  is  no  evidence  that  the  prisoner 
"  stole  "  the  goods  there. 

N.  Pakkek,  M.  R.  There  is  no  proof  that  it  was  steal- 
ing, according  to  the  law  of  Maine. 

Pakker,  J.  and  Wilmot,  J.  concurred. 
RiiciiiE,  J.      Without  express  words  iu  the  Act,  giving 
the  Courts  of  this  country  jurisdiction  over  offrnces  c»»ui- 
mitted  out  of  the  country,  can  we  strain  the  law  so  as  to 
make  that  a  crime  which  is  not  so  by  the  common  law? 

Conviction  quashed  (a), 

(ff)  If  tin*  orijrin:il  takinjj;  bo  ^urli  jh  the  common  law  cannot  take  cognisance 
or,  as  if  the  ^ood«»  b<'>tolcii  inu  foreign  country,  tlie  brin^iuj?  of  ihera  into  thi^ 
country  will  not  nisikc  it  lun^env  \\*-tv..  1  Hawk,  P.  C,  ch.  33.  ^n  5-' ;  Jify.wMmltif, 
y  C.  iV'  p.  2U;  /i'rf/.  V.  Ih-bruifL  11  C'or,  '207.  'I'liis  is  rcmedjed  by  the 
Dominion  Stat.  3*i  t^-  33  Vict.  c.  '21,  ^  1I'2,  which  enacts  that  "  If  any  per^jon 
*' brinj;«*  into  Ca/nuhr,  or  has  in  his  jK)*Mcj*sion  therein,  any  projHTty  ^tolcn, 
*'cnil)«zzlc(l. converted  or  (jhtained  by  traud  or  laNe  pretences  iu  any  other 
"couniry,  in  ^ueh  luamicr,  that  the  hlealiuif,  .tc.  in  like  manner  in  Cano'^n, 
*'  would  by  the  hiw?«  of  <  'amtthi.  be  u  lel-tuy  or  mi<denieunoi  ;  then  the  bring- 
*'  iiiu'-ueh  prop»'rtY  into  (Jaiui^la^  or  having;  it  in  pos^e^^ion  tlierein.  knowing 
*' it  lo  hive  been  so  stoU-n.  Aie..  shal:  be  an  olb'nec  of  the  same  naturr.  and 
*'lMini"«h:il>li5  in  like  uiaiiiier  as  if  the  ^t<  alin«r,  &c.,  had  taken  place  iu 
*'  ('tni(i(/u.;  and  su«'h  jxrson  may  br*  tried  and  convicted  in  any  district, 
"e(»uniy,  or  place  in  f'lnada,  hno  or  in  which  he  brinjjs  ^uch  property,  or 
**  has  it  in  po»es««ion/' 

rud*'rthH  >.ecii()u,  a  j)orsou,  who  as  a;xent  for  an  Express  Co.,  in  the  State  of 
JUtnois,  had  reeeiverl  i  sum  of  money  which  the  company  had  <*uUecled  tor  a 
«  cu^t<uner,  an  1  abs<M»U(lcd  with  it  into  davidn.  was  held  to  be  properly  convicted 

of  larceu} .    iie//.  v.  JJenuosi/y  30  L\  Can.  Q.  Ji.  003.—  KEroKTKK. 
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1863. 


THE  QUEEN  against  GEROW. 

JACK  moved  to  relieve  the  defendant  from  a  recoof- Application 
1    .  r        ^1  «.../.   to  be  relieved 

nizance  entered  into  for  the  appearance  ot  his  wifefromarecog- 

as   a  witness,  on    an   indictment    for    infanticide.     The  appear  and 

recognizance   had    been   estreated.      Ho   read   aiBdavits,  SITaproeecu^ 

stating  that  the  reason  Mrs.  Gerow  did  not  attend,  was |4iSH^d-th7 

that   she    was  in    ill-health,  and    expected    that   a  coach  ^°^*y^**j|[J|jj^ 

wonld  be  sent  for  her  by  the  Crown  officer.     FParker,  J.  dance  bring, 

'^     ^  ^  L  tbat  the  party 

She  was  a  very  material  witness.     She  was  the  only  per- was  in  ill 

•^  henlth,  and 

son  who  could  identify  the  child,  or  prove  thjit  the  prisoner  exp^'cied  to 
had  been  delivered  of   a    child.     Carter,  C  J.     Jf  sheihe^crown 
could  have  gone  in  a  coach  provided  for  her  by  the  Oown  °   ^^^' 
oflScer,  she  could  have  gone  in  one  provided  by  her  hus- 
band :  she  had  no  right  to  wait  till  s^he  w.  r^  sent  for].     I 
admit  that;  but  the  affi  lavit  shows  that  she  expected  to 
be  sent  for,  therefore  her  default  was  not  wilful.     Reg  v, 
Appleby  (a). 

Per  Curiam,  Motion  refused. 

Ca)  Bert,  H.  397. 


R 


ABRAHAM   WILBUR   ac;ainsl    TRITES. 

EPLEVIX  for  cattle,  tried  before   C(frfer,  C  J.,  at  jn  repievn, 
the  last  Wt8(mo7'lavfI  circuit.    Plea,  non  cepit,  with  [JJ^J^S^^/^^^ 
a  notice  of  defence  under  the  Act  13  Vicf.  c.  32,  that  the^''^^*''^"^.. 

gave  H  notice 

cattle    were    the    property  of  one  Motion    Wilbur,      ^^^of  (\ef^i\ce. 

that  the  ^oods 

objection  was  made  at  the  trial,  that  the  Act  13  Vici.  c.  were  the 
32,  did  not  apply  to  actions  of  replevin  ;  and  evidence  on -4..  on  which 
the  question  of  property  was  gone  into  on  both  ^ides,  on ^wen°by  both 
which  the  jury  found  in  favor  of  the  defendant.     The  tak-  ?,%^d\TtVoun^^^ 

ant.  Held,—  that  it  was  too  late  after  verdict,  to  object  that  the  Act  13  Vict.  c.  32,  did 
not  authorise  a  notice  in  actions  ot  replevin  —no  such  objection  having  been  taken  at  the 
trial. 

ing 

Digitized  by  VjOOQIC 


634 


CASES  IN  MICHAELMAS  TERM 


Wilbur 

against 
Tritbs. 


1863.  ing  of  the  property  was  proved,  and  the  plaintiff's  counsel 
applied  to  have  the  verdict  entered  in  the  plaintiff's  favor 
on  the  plea  of  non  cepit;  but  that  was  not  done,  and  the 
verdict  was  entered  for  the  defendant  generally. 

A.  JB.  Wetmore  now  moved  for  a  new  trial ;  contending 
that  the  defence  that  the  property  in  the  cattle  was  in 
Morton  Wilbur  should  have  been  pleaded,  by  the  express 
terms  of  the  Act  13  Vict,  c,  32,  §  2.  [Ritchie,  J.  No 
such  objection  was  made  at  the  trial :  it  would  be  injustice 
to  disturb  the  verdict  now.  Parker,  J.  The  maxim 
Consensus  tollit  errorem  will  apply.  Ritchie,  J.  I  do 
not  see  how  the  defendant  is  to  get  a  return  of  the  goods 
on  these  pleadings?  I  think  your  best  course  is  quies- 
cence.] The  only  issue  was  on  the  plea  of  non  cepit^  and 
on  that  issue  the  plaintiff  was  entitled  to  the  verdict. 
Refusing  to  direct  this  to  be  done,  was  a  clear  misdirec- 
tion. [Parker,  J.  The  plaintiff  had  a  right  to  waive  a 
plea  of  property.  The  evidence  ought  not  to  have  been 
given  without  a  plea,  but  the  rule  is  **  quod  fieri  non  debet, 
^^  factum  valet.'"  It  Would  be  great  injustice  to  interfere 
now.  Ritchie,  J.  If  the  finding  had  been  for  the  plain- 
tiff, I  do  not  think  you  would  have  taken  this  objection.] 
Per  Curiam^  Rule  refused  (a), 

(a)    See,  CampbOl  v.  Wheeler,  I  Han,  288. 


?. 


In  jrepleTin, 
defendant 
pleaded  pro- 
perty in  A 
Kepiication, 
that  the  pro- 
perty was 
Jnthe 
plaintiff,  and 
not  in  A, 
Held,— that 
special  pro- 
perty in  the 
plaintiff  was 
sufficient  to 
maintain  the 
action,  though 
the  general 
property  was 


ABRAHAM    ELSTON  against  VANCE. 

REPLEVIN  for  a  pair  of  oxen.  Pleas  :  —  Ist.  Property 
in  the  defendant.  2d.  Property  in  Thomas  EUton. 
Replication,  taking  issue  on  the  pleas,  and  alleging 
property  in  the  plaintiff. 

At  the  trial  before  Parkei\  J. ,  at  the  last  King's  County 
circuit,  it  appeared  that  the  plaintiff  had  purchased  the 
oxen  from  one  Walton  for  £16,  and  had  given  his  note 
therefor  payable  in  six  months.  Before  the  note  came 
due,  Walton  went  to  the  plaintiff's  field  in  the  night,  and 
took  away  the  oxen;  and  on  the  following  morning  sent 

the 
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the  note  to  the  plaintiff's  house  by  his  (  Walton's)  wife,      1863. 

who  left  it  there,  the  plaintiff  not  being  at  home.     Walton    

afterwards  sold  the  oxen  to  the  defendant.  against 

The  plaintiff  had  given  a  bill  of  sale  of  the  oxen,  by  way  Vance. 
of  mortgage,  to  Tliomas  EUton,  who  had  left  them  in  the 
plaintiff's  possession  during  the  term  of  redemption  men- 
tioned in  the  mortgage,  and  before  the  expiration  of  the 
time,  the  defendant  took  them.  The  plaintiff  did  not 
replevy  them  till  several  months  after  this. 

The  learned  Judge  left  it  to  the  jury,  1st.  Whether 
from  the  lapse  of  time  between  the  taking  of  the  oxen  by 
WaltoHj  and  the  replevying,  the  plaintiff  had  acquiesced  in 
the  taking  of  them,  and  the  return  of  the  note ;  and  2d. 
If  he  had  not  so  acquiesced,  whether  there  was  an  arrange- 
ment between  the  plaintiff  and  Thomas  Mston,  whereby 
the  plaintiff  acquired  a  special  property  in  the  oxen  for  a 
certain  time :  telling  them  if  there  was  such  an  arrange- 
ment, the  plaintiff  had  a  special  property  in  the  oxen,  and 
could  maintain  the  action. 

Verdict  for  the  plaintiff,  the  jury  finding  that  there  was 
no  acquiesence. 

A,  jB.  Wetmore  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection  as  to  plaintiff's  right  to  recover. 
The  general  property  was  in  Thomas  Mston.  [Parker, 
J.  Do  you  contend  that  a  bailee  without  consideration, 
cannot  maintain  replevin?]  Having  made  the  issue  that 
the  property  was  IViomas  JEUton's^  the  plaintiff  cannot 
prove  that  he  had  a  special  property  in  the  oxen ;  he 
should  have  replied  that  he  had  a  special  property.  [Car- 
ter, C.  J.  The  replication  is  that  the  oxen  were  not  the 
property  of  Thomas  EUton^  but  of  the  plaintiff.  That  does 
not  necessarily  mean  a  general  property.  Gibson  v.  Boyd 
(a)  is  decisive  on  this  point.  Ritchie,  J.,  cited  Nicolls 
V.  Bastard  (6).] 

Carter,  C.  J.  There  is  no  ground  for  a  rule.  The 
agreement  between  T*homas  Elston  and  the  plaintiff,  that 
the  latter  should  keep  the  oxen  for  a  certain  time,  clearly 
gave  him  a  property  in  them,  sufficient  to  maintain  the  action. 

(a)  1  Kerr,  160.  (6)  2  C.  3f.  *  R.  650. 

Parker^ 
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1863.  Parker,  J.    I  think,  that  in  leaving   the   question  of 
aeqniesence  to  the  jury,  I  went  as  far  as  I  could  in  favor 

EL.PTON  ^        ** 

against     ^^  ^^^'  defendant,  and  I  even  doubted  whether  I  had  not 

Vanck.     gone   too   far.      In    Gibfion   v.  Boyd^  the   question   was 

between   the   pawnor  and   pawnee  —  the   special   owner 

against  thegeneral  owner ;  —  which  is  stronger  than  this  case. 

Per  Curiam:  Rule  refused. 


Doe  on  the  Demise  of  ROOP  against  TRENTOWSKY. 


%Z!u^8,^t  T? JKCTMENT,  tried  before  Wilmot,  J.,  at  the  St,  John 
ii3,avoiuii-     I  J    circuit,  in  May  last.     The  property  had  formerly 

vcyanrf^of      bel()n<:ed  to  one  Craiq^  who,  cm  the  I2th  December.  1852, 
land  (withour  ...  .  \       ^  .        .  .      .     ,  i    .     • 

fia.id)  is  good  conveyed  it  by  a  voluntary  deed  to  trustees,  to  hold  it  lu 

sequent**  ^"  "  trust  for  his  wife» durin^i  her  life,  and  after  her  death  to  be 

chiming  un-   divided  among  his  children.     There  was  no  evidence  that 

deed*  ^^^'^^"'^  Cra/^  was  indebted  at  the  time  he  gave  the  deed.     The 

In  i>-52,^.,  defendant  held  under  a  lease  from  the  trustees.     The  les- 

by  a  volun- 
tary deed,con- sor  of  the  plaintiff  claimed  under  a  Sheritf's  deed,  dated 
veyed  land      .       ,t  7  it  .1 

to  B.  in  trumn  November^  1859,  founded  on  a  judgment  and  execution 

for  the  benefit         -      ^    •>      .         .    ^1  -^      r     n  'ni        •     i 

Of  ^»a  wife     against  CraigyHt  the  suit  of  Roop.     The  judgment  was 

In  i«o6,  the  '  fcjigued   ou  the   11th    August    1^55,    011a  bond   and   war- 

tameUjud^     rant  of  attorney ,  dated  the  9th  August,  m\{i  the  execution 

5?uuder''^  is^sued    iu  March,  185?.     A  verdict   was   found   for  tli« 

biuUon^^^^^^  under  the  Judge's  directiim,  who  was  of  opinion, 

to  B.  WIS  Hold  that  the  case  of  Doe  v.  McCalhy  (a)  was  not  applicable  to 
by  the  Sheritl.  ,  ^  .  .  ,         r/     ,      7     o  i 

and  purchas-a  sale  Under  execution  since  the  Iteviffea  statutes;  and, 

plaintiff.         that  in  the  absence  of  any  evidence  of  the  grantor's  indebt- 

the  convey-    educss  at  the  time,  a  voluntary  conveyance  was  good  against 

wa^good.'and  subsequent  credit<u-s. 

pait*d  by°t^^      ^'  ^  Thoiiison,  in  Trinity  term  last  ol)tained  a  rule  nisi 

sherifi's         f^r  a  ucw  trial,  on  the  ground  of  misdirection.     He  con- 
deed.  ^  ^     ^ 

tended  that  the  1  Revised  Statutes  c.  113,  did  not  alter  the 

construction  given  to  the  Act  29  Geo.  3,  c.  12.    The  case 

(a)  8  Allen,  104.  . 

of 
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of  Doe  V.  McCulley  had  decided  that  a  voluntary  convey-  1863. 

ance  was  not   good   against  a  subsequent   purchaser  for  "      ' 

valuable  consideration,  and  that  a  deed  from  the  Sheriflf  had  roop 

the  same  effect  as  a  deed  from  the  party  himself.     By  the  J*f**^f 

,  TRaNTO  tV  9K.X 

tenth  section  of  the  statute,  all  the  interest  which  a  judg- 
ment debtor  had  in  land,  could  be  seized  under  execution 
and  sold  and  conveyed  by  the  Sheriff.  A  person  who  had 
made  a  voluntary  conveyance  of  his  land,  still  had  an  in- 
terest in  it,  which,  consequently,  would  pass  by  the  She- 
riff's deed.  In  McOuUer/'s  case,  the  grantor  was  not  in- 
debted at  the  time  he  conveyed  :  here,  Crciiy  was  indebted. 
[Ritchie,  J.  There  was  no  evidence  of  it  on  the  trial.] 
Doe  y.  Ilafjield  (h)  shewed  that  such  a  deed  was  fiaiidii- 
lent  and  void. 

Gray  Q^,  C,  and  Wedderbuni  now  shewed  c  use,  ;md 
contended  that  under  the  It'sviael  /^'fatntes  c.  \\:),  §  10, 
only  the  interest  of  the  person  against  whom  the  execMtion 
issued,  passed  by  a  Sheriff's  deed  ;  and  th  ir  ;is  Cnttu  \vm\ 
conveyed  his  interest  to  the  trustees  before  tiic  cxccMiliim 
issued  against  him,  there  was  nothing  to  Ik*  scIzimI  and 
sold^  by  the  Sheriff.  The  case  of  Doe  v.  ^fcC'dhf/  was 
decided  under  the  Act  2()  Geo.  3,  c.  12,  which  |)r()vided 
that  the  Sheriff's  deed  should  convey  as  good  and  perfect 
an  estate  as  if  the  execution  debtor  had  himself  sold  the 
land  to  the  purchaser  for  a  good  consideration.  These 
words  were  omitted  from  the  Revised  Statutes.  [Ritchie. 
J.  If  there  has  been  a  bona  fide  conveyance,  I  do  not  see 
how  the  purchaser  can  be  turned  out.  Carter,  C.  J.  None 
of  the  Judges  who  took  part  in  the  case  of  Doe  t.  McCuU 
leyy  bad  any  doubt  about  the  law  under  the  Revised 
Statutes.'] 

No  counsel  appeared  to  support  the  rule. 

Carter,  C.  J.     We  have   no   doubt  about  this   case. 

Rule  discharged  (a).  ^ 

ib)  2  Kerty  122, 

(a)  It  may  be  stated  as  a  general  rule,  that  aU  voluntary  transfers  of  property 
by  a  person  '*  indebted"  are  TOid  against  creditors;  and,  on  the  other  hand, 
that  a  voluntary  conveyance  by  a  person  not  indebted,  is  good  against  future 
creditors.  The  question,  what  indebtedness  will  vitiate  a  transaction  of  this 
nata|g.  has  received  very  different  interpretations  in  the  various  decisions. 
It  taAB  been  held  that  the  debtor  must  be  in  insolvent  circumstances.  Lush 
14  V. 
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1863.        V-  >'VM'/'<r,)2,  o  T>."».  a^t:  Murtyr  v.  .V<*.V</mffm,  4  Z>  .\   ]r«r.  4*27:  and  m 
other  v\\<i'*,  it  1im»5  bcon  thonijlit  (hat  Iho  exi^teiiw  of  a1mo>t  any  debt  at  th*^' 

tinn-  of  tl)f»  trHn<f»*r,  •\x\i\  n'mniniii?  iiTi»!-»ii«iif(!,  i-*  oiiough  to  avoid  the  doerl. 

Doe  dem      May  Frcufl.  0>ni\'X\.    In  SjUrdt  v    WiW^rn^'^  J).  J,  ^  S.  :V^2;  11  Jur.  X. 
Root         S.   1();    I.onl    Ch.   }yisfhtirif  sii«!,    **Tiioro    is    sotnr    ifiooiij'i^tencv    in    th^ 
aaainst        *'  <1<'<m«I«mI  (•:i>es  on  \\\o.  >iil»jpi'l  ( l<,-orv<\vanc<'s  in  fraud  of  j'feditors:  but  I  think 
.  ,     ,  **  tlj<'  lolh>\vi"JLr  coiniu-ion^  :n-'»  \\A\  lHjmh'd.      Ii  tlir  (h'l»t  of  tiu-  cnditor  b7 

TRENTOWSKY  t4^^.j,^„„  u^.  >oUniiury  seiih'iiu'nt  is  iiniMMcliod,  existcHl  :\t  the  date  ol  the 
">(  nl«iiniit,  :n.(l  it  i>  sl.twn  1  :.t  th(>  uiiuMly  of  the  creditor  is  <loft»aU»dor 
**delay<'d  hy  iluj  exi^teiw**  of  tlie  f«  tilrjueut.  it  in  immuteria]  wliether  th*' 
*'  <1j  hlor  uii-*  or  W.MS  not  ^uiv<i:t  ;ift(  r  niMUiiii^  tlie  •-etth'Uient.''  This  d»vi^ion 
w:is  n'lih'fiinlly  followed  in  Frrf^m<niv,  7'"/'*?.  L.  /?.0  ivy.  206,  by  V.  C.t/'?i/i*?.'<. 
\vh.)>(  d.  th:!t  *lhoii2!»  ht*  e(mvid.rnl  hini^ilf  bound  by  the  d'*ei.sion,  he  could 
not  follow  Hm'  reje^ouiu','  ot  Lonl  ]Ve.<fhf'rf/.  Frffman  v.  i'o/.^  wa«  «/BrTOf*d 
o:i  ii||M:d.  (  Ii.  Vi.  .')  ('!>.  r.;is\  \v!i(T»*  vom,.  doub<  was  stMtcd  as  to  the  Oi)ini«iJi 
i'\\  rc^>e<l  hv  I/inl  \Vr<(huri!  in  Spivf-ff  v.  UWmr^.  and  it  was  laid  clown 
th.if  a  volm.t:iiy  I  oUN"  y:ince  njiirht  b*  si-t  asith^  witlioijt  pT.of  of  an  artiiai 
liifi  III  ion  t.ni.  I  'at  or  kV  hiy  er<Miir<M>.if  the  cirrumxfanji  s  were  sueh  that  th<' 
eonvi\MU'»»  wiinhl  ni«r>-:uiiy  have  that.  etV«'<'t.  Thi*  nde  wak  act^nl  on  in 
Crn^s't  1/  V.  K<'''or'^ih  A.  /^  12  Jj^.  ].')<:  ;in«l  in  Murk  nj  v.  T)t)>if/Ias,  L.  R.  14 
K'l.  \Wi\  In  Knii  V.  /.'//' .y,  L.  J:.  J4  /vy.  ]'.»<>.  it  wa^  held.  Ihit  in'the  absen«'e<.t 
:inv  intiiit  lod-hiv  rr-  oi.of'.,  :i\o;oni;«r>  ^rtilcmmt  niiuht  b  'sujjuorted.whcr- 
the  M'tili  r  h:.d  otie-r  prop  rtv  >uiii  'ient  to  jv.iy  the  del»t*i  owin<»  by  him  at  that 
linic.  tliou;.'h  Ih*  w:!--  in  rni!):irr:i^-'d  circwrn-tani****.  Ihii,  if  nl'the  time,  h'- 
<.w«'«>.  nnuc  til  in  b"  »an  pay.  lie  Ii:ih  no  ri.Lrlit  to  make  a  voluntary  deed,  even 
tboMirb  •'U'h  lb  bt>  hii\  ni't  br  >!)<  \vn  to  pxi-t  wlien  ]>roefedinirs'arc  taken  to 
.M't  a*i<l  •  tb«>  dte-l.  t'f:/f"rv.  (^'f-nni.  L.  L\  1  TA.  Dir.  mi.  In  re  P^'ir.^'f'. 
L.  A*,  o  ^'/i.  J>ir.  •'^''T.  a  \oiuniary  i\i?v([.  <'xecnted  lifteen  yearn  hetore  the  se:- 
llcr  beeinie  incUbt»'d,  wa^  st't  aside  ;i^  fraudulent,  on  aeeoun*  of  thepartieuljr 
trusts  d.eilari'd  in  the  deed,  whieh  shewc^l  an  intent  to  <lefraud  creditor*. 

In  the  Suprcuu^  Court  of  the  Cnifrd  Stdtr-ii,  tne  e^-tabli-hetl  doctrine  i*«. 
ths't  u  voluntary  eonveyance  made  bv  u  i)erson  not  indebted,  in  favor  ol  hi^ 
wife  orehiblnn.eannot  be  im[)L:iehe«l  by  Mibsejp.ent  creditors  upon  the  moro 
ground  ol  its  beini;  >oluntary.  It  nui«l  Im'  nliewn  to  bo  fraudulent,  or  madt- 
with  a  view  to  luUire  debts.  And  on  the  otlier  hand,  the  mere  f«et  of  indebt- 
inent  at  the  lime,  docs  not, ;>er  A^f?.  constitute  aground  to  avoid  a  voluutary 
eonveyauj-e  f<.r  iVaud,  even  in  reuard  to  prior  cri'ditors.  The  (jnestion, 
wheilii'r  it  is  fnunlulent  or  not,  is  t<i  be  asrertaineil  not  from  the  mere /act  nf 
indeliiment  at  the  tune  alone,  but  from  all  the  circumstances  of  th'»  case. 
Sto}y\'i  A'v- ./"  r.  }  :VoJ.  Thi*j  docitrine  wa>!  a-  letl  on  in  tlie  recent  ca??e  of  Ee-fus  v. 
/./'>/V>'.  ;»o  OA/o  J^.  (17^'"^/'.  LJt'e'j.  ii()2),  where  a  voluntary  deed  for  the 
benetit  of  his  wife  was  held  jrood,  thou.i^h  the  husband  subsequently  becauic 
insolvent.—  Uici'OKlKK. 


JOXES   crjalihst   CAIE, 

KULE  ?//.>•/  w:us  obtained  oil  the  first  (Ijiv  of  this 

property  hav-   /^^    toiiii,  calliniT  upon    tho  blicrift   of  the  C  ounty  ot 
inffoeenput     _."  .  '.  ,  -• 


A  claim  of  ,\ 


ingoeenput     ^,  ,  ,  ....  ,  ,  •^. 

in,manactionAe/r'  to  shcw  caiisci  why  an  inquisition  takon  iiiulcr  a  writ 

t\\elStnrr\^ysdeproj)rie/atcj)robanda  m  thiseiiuse,  should  not  be  set  aside, 

ab^e^Lcl'!*''"*    and  the  said  writ  witlulfawn. 
issued  a  writ 


Sheriff  to  put  otf  the  trial.  -, 

The 


Digitized  by  VjOOQIC 


In  the  Twenty-Seventh  Yeau  of  VICTORIA.  639 

The  writ   of  replevin  was  issued    on  the  5th   Aurinst      1863. 

last,  under  which   the  SherilF  seized  ii  quantity  of  hnn-     

her,  which  was  claimed  by  one  George  McLeod.  The  \,ijainst 
Sheriff  returned  the  writ,  with  the  claim  indorsed,  to  the  <  uk. 
office  of  the  plaintiff's  attorney,  and  on  the  14th  Aur/tisl,  dur- 
inf^his  absence,  his  clerk,  without  any  instructions,  issued 
iho  writ  de  projirielnfe  probanda,  under  which  the  Sheritt* 
summoned  a  jury  for  Thnrsdaf/,  the  2{)lhulu[/usf,  to  try  th(^ 
claim  of  property.  Wlien  the  plaintilf's  attorney  returned 
home  and  discovered  that  the  writ  dc  proprietaie  j^rohanda 
had  been  issued,  he  told  the  Sheriff  that  it  had  been  done  with 
out  his  authority,  and  that  he  did  not  intend  to  issue  it,  as  the 
plaintiff,  who  was  then  absent  from  the  Province,  would  be  a 
material  witness  on  the  inquisition,  and,  therefore,  he 
would  withdraw  the  writ — the  Sheriti'  stating  that  he 
could  countermand  the  notice  to  the  jurors.  The  phiintitf 's 
attorney  left  llichibitcto  to  attend  the  Court  in  St.  John^ 
on  Monday  the  17th  Aufjust;  and  on  that  day  he  caused 
a  notice  of  the  withdrawal  of  the  writ  de  proprielate  pro- 
bandaio  be  served  on  the  Sherilf.  On  the  IDth,  he  received 
a  telegram  from  the  Sherilf,  stating  that  he  would  go  on 
with  the  inquisition  —  which  he  did,  under  protest  by  the 
plaintiff's  attorney — and  the  jury  ft>und  the  property  in 
the  lumber  to  be  in  McLeod,  the  claimant, 

U,  W.  Weldon  now  shewed  cause,  and  produced  an 
affidavit  of  the  Sheriff  of  lient,  stating  that  when  the  phiin- 
ti3'"s  attorney  applied  to  him  to  withdraw  the  writ  depro- 
j)rietaie  probanda,  he  (the  Sheriff)  declined  to  giv^e  it  up, 
being  oe'  opinion  that  the  attorney  had  no  right  to  with- 
draw it;  that  he  took  the  opinion  of  counsel,  who  advised 
him  that  the  writ  could  not  be  withdrawn,  and  that  the 
claimant  also  refused  to  consent  to  its  withdrawal ;  in 
consequence  of  which,  he  proceeded  \\\.\  the  inquisition. 
There  were  also  affidavits  stating  that  the  clerk  -was  in  the 
habit  of  issuing  writs,  and  generally  of  attending  to  the 
business  of  the  plaintiff's  attorney  during  his  absence  from 
home.  It  was  contended  that  under  the  Revised  /Statutes 
c.  126,  §  12,  the  plaintiff*  was  bound  to  issue  the  writ  de 
pi^oprieiate  probanda  as  soon  as  the  writ  of  replevin  was 

returned 
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returned  with  the  claim  endorsed.  It  was  not  like  a 
mesne  process,  which  he  could  control,  but  was  entirely  a 
creature  of  the  statute.  The  SheriflF  was  also  bound  to 
summon  the  jury  when  he  received  the  writ  de proprielaie 
probanda.  He  had  no  right  to  delay  the  enquiry:  he 
might  be  subject  to  great  expense  in  keeping  the  property. 
The  attorney  was  bound  by  the  act  of  his  clerk  in  issuing 
the  writ. 

Eraser  J  contra.  The  inconvenience  to  the  Sheriff  in 
keeping  the  i)roperty  decides  nothing.  The  plaintiff  would 
have  had  a  right  to  apply  to  the  Sheriff  to  put  off  the  trial 
of  the  inquisition,  on  account  of  the  absence  of  a  material 
witness ;  and  he  also  had  a  right  to  withdraw  the  writ : 
and  in  that  case,  the  Sheriff  would  have  been  justified  in 
handing  the  property  over  to  the  claimant.  [Wioiot,  J. 
I  attach  a  great  deal  of  importance  to  the  words  of  the 
Act  *'  And  the  plaintiff  shall  then  issue  a  writ  de  propria- 
''  tale  2)i*ohanda''']  That  means,  within  a  reasonable  time 
after  the  claim  of  property  is  returned  to  him.  [Wilmot. 
J.  IIow  is  that  to  be  decided?  What  is  a  reasonable 
time?]  It  would  bo  decided  in  an  action  on  the  replevin 
bond,  which  is  the  defendant's  security.  Until  the  writ 
is  executed,  the  attorney  has  the  control  of  it;  and  at  all 
events  he  had  the  right  to  do  so  here,  where  it  was  issued 
without  his  authority.  [Carter,  C.  J.  He  treated  it  a> 
his  writ  when  he  applied  to  the  Sheriff  to  withdraw  it.]  He 
did  that  because  it  was  improperly  issued,  wiihout 
authority. 

Carter,  C.  J.  I  see  no  ground  for  this  application. 
A  writ  de  proprietate  probanda  is  not  to  be  looked  upon  a^ 
H  mesne  process,  which  the  plaintiff  has  the  control  of  ; 
there  are  three  parties  interested  in  the  proceedings  under 
such  a  writ;  viz.  the  plaintiff,  the  defendant,  and  the 
claimant  of  the  property ;  and  I  have  always  considered 
that  the  inquisition  provided  by  the  statute,  was  intended 
for  the  relief  of  the  Sheriff,  \vhero  an  adverse  claim  was 
made  to  the  property  replevied.  If  the  plaintiff  was  not 
prepared  to  try  the  claim  at  the  time  for  which  the  jury 
were  summoned,  he  should  have  gone  before  the  Sheriff 

as 
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as  the  Judge  of  the  Court,  and  applied  to  j)ut  off  the      1863. 
enquiry ;  then  the  claimant  would  have  been  heard,  and     "" 
the  Sheriff,  if  ho  granted  the  application,  could  have  im-     against 
posed  terms ;  but  the  plaintiff  had  no  right  of  his  own       ^-^i^- 
mere  motion  to  stop  the  enquiry.     I  think  the  rule  should 
be  discharged  with  costs. 

X.  Parker,  M.  R.  This  proceeding  under  the  writ  de 
proprietate probanda^  where  a  third  party  claims  the  pro- 
perty, is  a  peculiar  jurisdiction  —  a  species  of  interpleader. 
The  Sheriff  is  bound  to  act  on  the  writ  and  summon  a 
jury,  and  in  this  case  he  did  so.  The  claimant  had  as 
much  right  to  have  a  speedy  decision  of  his  claim,  as  the 
plaintiff  had  to  put  off  the  enquiry.  No  doubt,  he  might 
have  applied  to  the  Sheriff  at  the  time  of  the  enquiry  to  put  it 
off,  and  then  the  claimant  would  have  been  heard  ;  and  the 
Sheriff,  if  he  thought  the  plaintiff  had  shewn  good  ground, 
might  have  postponed  the  enquiry  :  but  the  plaintiff  did 
not  take  that  course  —  ho  merely  protested  against  the 
proceedings.     I  think  the  Sheriff  took  a  proper  course. 

Parker,  J.  I  am  of  the  same  opinion.  If  the  writ  de 
proprielate  probanda  does  not  issue  at  once  after  notice  of 
the  claim  of  property  to  the  plaintiff's  attorney,  the  pro- 
perty is  to  be  given  up  to  the  claimant.  If  the  attorney 
was  absent  when  the  Sheriff  returned  the  writ  of  replevin 
with  the  claim  indorsed,  I  think  it  was  the  duty  of  his 
clerk  to  issue  the  writ  de  prqprietate  probanda.  He  had 
no  right  to  suppose  that  he  could  delay  it  an  indefinite 
time  till  his  client  returned  to  the  country.  This  applica- 
tion ought  not  to  have  been  made ;  and  it  ought  to  be 
discharged  with  costs. 

WiLMOT,  J.     I  am  entirely  of  the  same  opinion. 

Rule  discharged  with  costs  (a). 

(a)  See,  EUis  v.  Marooney,  1  Pugs.  &  Bur,  7. 
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The  piiiiiiiir  4      lule  nisi  for  a  new  trial  having  hean  obtained  in  ttiis 

cannot  re-  jl\.  i-isc,  in  MichaelmaH  term  last,  {vide   ante  p,  83); 

of  his  dam-^  >^^'  -W-  Thonwou  shewed  eanso  in  Hilary  term  last,  con- 

amount\)aid  tending    that    the    counsel   fees  were  necessary  expenses 

2ii?tend?nffon  i'^^**"'^'^^l  ^^7  ^^^^  ])laintifF  in  the  prosecution  of  his  action: 

the  execution  ^i^d  i^o  wns  entitled  to  recover  them  as  damajjes  from  the 
of  a  writ  de  ^ 

proprietate     deftnidant,   who,  hv  claiminGr   the    propertv,    caused   the 
vrobanday  .  *"      ,  »     >.  ,       -i       ./,.       '-my       ^   p     ^ 

issued  on  a     expense  to  he  nicurred  before  the  Sherin.     If  the  defendant 

by  defendant;  had  succeeded  on    the    incpiisition,    he  would  have  been 

pauiforboom-<^"titled  to  recover  on  the  l)ond.     The  prevailing  party 

^blrrepie-  «liould   not   ])c   without   a   remedy.     Doe  v.  Sir  Joseph 

ch^^Tofl""     Iluddcirt,  ((7),  Foxhall  v.  Bcmiet  (b). 

lioomCom-         Jack,  contra,  contended  that  the  plaintiff  was  under  no 
pany,  where  ,        .  ^ 

itwaa  placed  leijal    obligation    to    emplov  cuuiisel ;    and   fees   paid  to 
for  safe  keep-     "^         ,       "^  ^  ,      ^^  ^  '     .        ^      ,  ,  , 

in^ithat        counsel  were  not  part  or  the'*  actual  costs  and  expenses 

whicif  he"af  '*  by  hiui  incurred  in  prosecuting  his  claim,"  within  the 

br{ilbirfor^'^»i^*'^»^^"g  <>t*  1  ^«^v.  sSfat,  325  §  13.  Cur.  adv.  vulL 

lit  all  cvcnta. 

Cauteli,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was    an   action    of  replevin,  in   which    the    plaintiff 

recovered  ;  and  having  already  ol)tained  possession  of  the 

logs  in  dispute,  claimed  damages,  which  were  awarded  by 

the  jury,  to  the  amount  of  £64  Is.  lOd. —  made  tip  as 

follows: — viz.  1st.  £5  6s,  lOrZ.  paid  by  the  plaintiff  for 

boomage, —  which  as  he  must  have  paid  at  all  events  — be  is 

not  entitled  to  recover  from  the  defendants  ;  2d,  £14  lbs. 

paid  to  the  Sheriff"  of  Si-  John  for   jury  and  other  fees 

prescribed  by  the  Act  of  Assembly,  on  the  execution  of 

a  writ  de  proprietate  probanda ;  and  3d,  £44  paid  to  Mr. 

Thomson,  as  counsel  fees,  in  the  proceedings  before  the 

Sheriff.     This  last  item  is  the  only  matter  now  in  question. 

The  payment  of  counsel  fees  is  averred  as  special  damage 

in  the  declaration,  the  actual  payment  was  proved  at  the 

trial,  anil  the  reasonableness    of  the   charge    left   to  the 

jury.     The  general    right   of  the  plaintiff  in  replevin  to 

(a)  2C.M.&  R.  316.  (6)  2E.^B.  ©28. 
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recover   damtiges   is   clear.     Where  the  goods  have  not      1863 

been  returned,  he  n)ay  undoubtedly  recover  the  value  of    

them  as  damages  ;  and  whether  they  have  been  returned,  agaimt 
or  not,  he  may  recover  damages  for  the  detention.  Cushixg, 
Arch.  Pr,j),  1000,  says  the  jury  may  assess  the  damages  as 
in  a  verdict  in  trespass  de  bonis  a^portatls.  **  Usually  no 
"  more  than  the  co^ts  of  the  replevin  bond  are  given  as 
''damages,  .  .  ,  but  special  damages,  if  laid  in  the 
*'  declaration,  may,  it  should  .^evu,  be  recovered."  2VcZcZ 
and  jRoscoG  lay  down  pretty  much  the  same  doctrine,  but 
none  r»f  them  give  a"^iy  authority  for  an  instance,  of  such 
special  damage.  By  statutes  7  Ileii,  8,  c.  4,  and  21  lien.  8 
c.  19,  where  there  was  an  avowry  in  certain  cases,  and  the 
avowry  w.ms  found  fur  tlie  avowant  (the  dofeuJant  in  the 
cause)  he  was  to  recover  his  damages  (is  (he  plain- 
tiff  should  have  done  if  he  had  recovered  thereon. 
On  this,  Mr.  Tldd  says,  the  damages  given  by  the  above 
statutes  are  very  inconsiJerabh?,  being  meri'ly  such  as  the 
defendant  has  sustained  by  the  delay  of  his  remedy,  in 
consequence  of  the  replevin  ;  and  they  are  therefore  fre- 
quenili/  remitted  on  a  judgment  by  default  for  want  of  a 
plea  in  bar,  in  order  to  siivc  the  expciise  of  executing  a 
writ  of  inquh'y.  Thus  we  lind  both  directlu  m  the  state- 
ments \yith  regard  t<>  the  pjaintifl's  damages,  and  6/y  refer- 
ence^ in  stating  the  defendants,  who  is  by  the  words  of  the 
Act,  to  recover  dau^ges  '*  As  the  plaintiff  should  have 
'*  done^"  tlie  insignificant  amount  of  the  damages  which 
the  plaintift'  recovers.  In  the  form  of  declaration  iu 
replevin  given  by  Mr,  Chiity  in  his  work  on  Pleadings 
vol.  2,  p,  844,  the  conclusion  is  "  Wherefore  the  said  A, 
*'^,  saith  that  he  is  injured,  aud  hath  sustained  damages 
'*  to  the  amount  of  £ — ,  aud  therefore  he  brings  his  suit.'* 
The  n^te  says^'  Auy  sum  sufficient  to  cover  the  amount 
''  of  the  damage  really  sustained."  But  there  is  no  direc- 
tiojn.as  to  the  insertion  uf  ajiy  special  damage;  without 
which  avermeut,  it  is  clear  no  such  damages  as  those  which 
the  plaintitf  here  seeks,  ct^uld  be  recovered.  But  admit- 
ting that  with  prpper  averments  in  the  declaration,  the 
plaintiff  may  recover,  as  special  damages,  costs  which  he 

has 
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has  uecessaril}'  incurred  in  a  legal  proceediDg  arising  out 
of  the  action,  which  proceeding  was  instituted  by  the 
defendant,  and  which  it  was  necessary  for  the  plaintiff  in 
the  assertion  of  his  ri^jhts,  to  resist;  the  further  question 
arises,  whether  counsel  fees,  claimed  in  the  declaration  eo 
nomine,  both  by  averment  and  proof,  can  be  considered  a 
part  of  such  necessarily  incurred  costs.  This  is  not  a  case 
where  a  plaintiff  seeks  remuneration  by  damages,  for  an 
injury  of  which  the  result  to  him  cannot  be  exactly  mea- 
sured, lis,  for  an  injury  to  his  character,  or  his  person 
or  his  property  ;  but  it  is  in  the  nature  of  an  indemnity  for 
a  definite  pecuniary  loss.  In  such  a  case,  the  amount  of 
indemnity  which  ho  can  claim  from  the  opposite  party, 
must  bo  limited  to  what  he  was  legally  liable  to  pay,  and 
cannot  include  what  he  may  have  chosen  to  pay  volun- 
tarily without  any  legal  obligation  so  to  do.  In  all  cases, 
the  party  to  a  suit  may  for  his  own  advantage  employ 
counsel,  and  pay  such  counsel  large  fees,  but  in  no  case 
can  he,  if  he  succeed  in  the  suit,  recover  from  his  oppo- 
nent, any  amount,  qua  counsel  fees,  beyond  the  amount 
taxed  by  the  Court,  whicn  cannot  exceed  five  guineas,  what- 
ever may  be  the  length  or  importance  of  the  case. 

In  the  proceedings  before  the  Sheriff  under  a  writ  de 
prqprietate  probanda  J  the  law  provides  for  no  fee  to  coun- 
sel. There  was  therefore  no  legal  liability  on  the  plaintiff 
to  pay  the  amount  of  £44,  as  counsel  fees ;  and  therefore 
he  cannot  recover  that  amount  from  the  defendant,  as 
money  necessarily  paid  by  him  as  counsel  fees,  which  is 
the  averment  he  has  made  on  this  matter  in  his  declaration. 

If  it  be  urged,  that  under  1  Revised  Statutes  325,  §  13, 
if  the  claimant  succeed  on  the  writ  deproprietate probanda , 
he  may  recover  counsel  fees  as  part  of  the  •'  actual  c^sts 
•'  and  expenses  by  him  incurred  in  prosecuting  his  claim,** 
and  that  therefore  the  plaintiff  ought  to  be  in  the  same 
position  ;  it  maybe  answered,  1st.  That  it  is  by  no  means  clear 
that  counsel  fees  would  be  included  in  the  words  "  actual 
'^  costs  and  expenses ;"  and  2d.  That  if  that  be  so,  it  would 
only  be  by  virtue  of  those  words,  the  benefit  of  which  the 
Legislature  has  limited  to  the  claimant. 

The 
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The  case  of  Chrace  v.  Morgan  (a),  goes  very  fully  into 
the  question  of  the  amount  of  indemnity  for  costs  incurred 
in  a  proceeding  arising  out  of  the  action  between  parties, 
and  reviews  all  previous  cases.  By  that  case,  it  would  appear 
that  where  there  has  been  a  taxation  of  costs,  that  amount  is 
the  limit  of  the  indemnity,  and  extra  costs  for  which  the  plain- 
tiff would  be  legally  liable  to  his  own  attorney  cannot  bo  in- 
cluded ;  and  even  admitting,  that  where  there  has  been  no 
taxation,  the  plaintiff  may  recover  full  costs,  still  those  full 
costs  would  not  include  anything  which  he  was  not  bound 
himself  to  pay.  Inasmuch  therefore,  as  this  payment  of  £44 
for  counsel  fees  by  the  plaintiff,  was  voluntary,  and  an 
amount  which  he  was  not  liable  to  pay ;  as  the  averment  in 
the  declaration  is  specifically  for  the  payment  of  counsel 
fees,  and  the  proof  corresponds  with  the  averment ;  this  is  an 
expense  incurred  by  the  plaintiff,  for  which  he  cannot  claim 
indemnity  in  the  shape  of  damages  from  the  defendant. 

The  rule  for  a  new  trial  must  be  made  absolute,  unless 
the  plaintiff  consents  that  the  verdict  be  reduced  to  £14 

(a)  2  Bing.  N.  C.  684, 


1863. 

Davis 

against 

CUSHING. 


THE  QUEEN  against  JARDINE. 

A    J*   SMITH  shewed    cause   against    a   rule   f^i^h  x^y^qoXm- 
•    granted  to  quash  an  assessment  made  under  thej^^gl^"?^^^ 
Act  21  Vict.,  c.  9.  §  15.  ^X-^-A^ 

Fra^er  was  heard  in  support  of  the  rule.  days  have  not 

r^  1  t.        elapsed  be- 

Uur.  adv.  vult.      tweenthe 

publication  of 
the  notice  of 
Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court,  the  assess- 

This  was  an  application  to  quash  a  rate  and  subsequent  deiiyery  of  the 

warrant  to 
the  coUector, 
as  directed  by  1  i?«v.  Stat,  c.  53  H2;  also, if  the  amount  ordered  for  assessing  and  coUecting 
exceeds  15  per  cent  on  the  assessment. 

The  provisions  of  the  6(h  sect.  ot2\Vivt,  c.  9,  that  the  proceedings  for  levying  and  collect- 
ing assessments  shall  be  the  same  as  provided  for  county  and  parish  rates,  apply  only  to 
the  mode  and  forms  for  levymg  and  collecting;  and  do  not  incorporate  the  provisions  of 
the  Re'i.  Stat.  c.  53,  {  6,  requiring  security  for  costs  to  be  given  before  applying  for  a  certiorari 

prceedings 
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1863.      proceedings,  under  the  provisions  of  the  School  Act,  21 

Vict,  c,  y.     Several  objections  were  made  to  the  assess- 

against     "^^nt ;  and  as  two  of  them  seem  to   us  clearly  fatal,  we 
Jardink.    shall  confine  ourselves  to  those  two  alone. 

1st,  That  a  period  of  thirty  days  was  not  allowed 
between  the  publication  of  the  notice  of  the  resolution  of 
the  rate-payers,  and  the  delivery  of  the  precept  for  collec- 
tion, Avhicli  is  required  by  I  liev.  Stat.  c.  53,  §  20,  to 
enal)le  rate-payers  to  furnish  the  Assessors  with  a  state- 
ment on  oath,  of  their  real  and  personal  estate  and 
income. 

2d.  That  this  assessment  allows  10  per  cent  for  assess- 
ing, and  7^  per  cent  for  collection :  whereas  the  law, 
(I  lievised  Statutes  c.  53,  §  32),  allow^s  Jiot  more  than  15 
per  cent  for  hoth  services. 

The  facts  of  the  case  are  as  follows  : — At  a  meetinir  of 
the  rate  payers,  held  August  13th,  18G2,it  wns  resolved  that 
£35  should  be  assessed  on  the  district  for  the  purpose  ot 
paying  otf  the  debt  on  the  school  house,  and  further  com- 
pleting the  same.  This  resolution  was  transmitted  to  the 
assessors,  on  receipt  of  which  ihey  posted  up  notices  in  three 
public  places  of  the  district,  according  to  1  Revised  Statutes 
c,  53.  Within  thiitydays  after  publication  of  this  notice, 
Alex.  Ferguson  delivered  to  Ilartt,  one  of  the  assessors,  a 
statement  of  property  in  the  district.  Afterwards,the  assess- 
ors met  and  prepared  an  assessment  of  £35,  with  10  per 
cent  for  assessing,  and  7J  percent  for  collection,  being 
the  amount  (U-dered  jaid  allowed  by  the  Sessions  for  assess- 
ing and  collecting  rates  in  the  parish ;  and  within  sixty 
days  after  the  receipt  of  the  resolution  for  assessment, 
delivered  the  list  to  the  collector  of  rates,  with  a  precept 
(C),  and  transmitted  a  duplicate  to  the  Clerk  of  the  Peace, 
as  directed  by  section  14. 

The  warrant  or  precept  to  the  collector  is  dated, — 
August,  1^62. 

1.  Supposing  the  resolution  of  the  rate  payers  reached 
the  assessors  on  the  13th  August,  and  they  posted  the 
notices  on  the  same  day,  and  the  precept  to  the  collector 
of  the  blank   date   in  August   be  taken  as  the  last   day 

(31st), 
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(31st),  it  would  not  have  allowed  the  thirty  days,  which  by      1863 

the  20th  section  of  the  chapter,  is  allowed  to  rate  payers     

to  give  in  to  the  assessors  a  statement  on  oath  of  property  against 
and  income.  Had  the  assessors  stated  in  their  return  Jardikk. 
the  day  on  which  the  precept  was  delivered  to  the  collector, 
and  that  day  was  more  than  thirty  days  after  the  notices 
were  posted,  and  that  the  date  of — August  on  the  precept 
was  a  mistake,  this  difficulty  might  have  been  removed  ; 
but  as  it  is,  there  is  nothing  positive  in  the  return,  but  the 
date  on  the  precept,  and  by  that  we  must  be  governed. 

2.  The  10  per  cent  for  assessing,  tuid  7^^  per  cent  for 
collection,  must  vitiate  this  assessment.  The  assessors 
have  taken  upon  themselves  to  authorize  this  amount ; 
whereas  it  would  seem  that  whatever  amount  is  allowed 
for  the  services  of  assessors  and  collector,  should  be  set- 
tled and  ordered  by  the  meeting  which  determines  the 
assessment  and  its  anion nt,  in  the  same  way  in  which  such 
amount  is  allowed  in  the  case  of  county  rates  by  the  Ses- 
sions under  section  32, 1  Revised  Statutes  c.  53,  under  which 
section  alone  could  any  such  allowance  be  warranted  in  the 
case  of  a  school  rate.  This  17^  per  cent  for  assessing  and 
collecting,  was  not  allowed  by  the  proper  authority ;  and 
exceeds  the  amount  which  could  have  been  allowed,  which 
is  limited  to  15  per  cent  in  the  whole. 

We  think  a  certiorari  may  properly  have  issued  in  this 
case,  and  that  it  is  not  within  the  operation  of  the  6th  sec- 
tion of  c.  53,  which  requires  security  to  be  given  to  the 
county  Treasurer  before  the  certiorari  is  granted.  A  sim- 
ilar question  arose  in  the  case  Ex  parte  Jocebjn  (a)  Under 
the  School  and  County  Acts  then  in  force,  viz.,  \bVict.  c, 
40,  and  13  Vict.  c.  30,  the  respective  provisions  touching  this 
question,  were  similar  to  those  of  the  present  school  Act, 
21  Vict,  c.  9,  and  1  Revised  Statutes  c.  53.  It  was 
decided  in  that  case,  that  this  Court  had  power  to  grant  a 
certiorari  to  remove  the  proceedings  of  trustees  of  schools 
under  15  Vict.  c.  40,  and  to  quash  them  if  defective.  It 
is  true,  that  in  that  case  the  proceedings  objected  to  were 
previous   to  the  assessment;   but  we  do  not  think   that 

(a)  2  Allen,  637. 

makes 
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1863       makes  any  difference,  inasmuch  as  it  appears  to  us  that  the 

provision  in  the  21  Vict.  c.  9,  §  16,  **  And  such  proceed- 

agair^t  **  ^"S®  ^'^^'^  ^^  '^^^  ^"^  taken  thereon  for  the  levying  and 
Jabdine.  '<  collecting  the  same,  as  are  provided  in  other  cases  of 
''  county  or  parish  rates,"  applies  only  to  the  mode  and 
machinery  and  forms  by  which  those  county  and  parish 
rates  are  levied  and  collected,  and  not  to  anything  besides  ; 
and  would  neither  give  an  appeal  to  the  Sessions  under 
§  22,  nor  restrict  the  right  to  a  certiorari  under  section  6. 
For  these  reasons  we  think  this  i^ule  must  be  made 
absolute. 

Rule  absolute. 


CROSKILL   against   WORTMAN. 

fenS^rftom  T)  EPLEVIN.  The  defendant  made  cognizance  as  bailiff 
^eaxtojearto  JQ^   ^f  qj^q  William  L.  Tracman^  for  three  years  rent 

i868,at  certwn  duo  to  him  from  Thomas  Trueman^  as  his  tenant,  from  Ist 

rent,  xn  isov) 

-4.  agreed  to   July,  1858,  at  £21  a  year.     The   plaintiff  pleaded  non 

land,  and  gave  tenuit. 

parchasemo-  At  the  trial  before  Parser,  J.,  at  the  last  Westmorland 
fromB.  a*^  circuit,  it  appeared  that  the  property  on  which  the  goods 
deed,  on  pay.  ^®r®  distrained,  belonged  to  William  L.  Trueman^  who 
Sftef  ^The  ^^  *^®  ^®^  *^"'y'  ^*^^'  leased  it  by  a  verbal  agreement  to 
purchase  was  TAo7nas  Truem/xn.  who  was  then  in  occupation  of  it, 
not  eompjeted  '  r>  t 

andwasaban-at  a  yearly  rent  of  £21.  In  Septembei\  1860,  Thomas 
donedbycon-  .-,,  i.i  ^i-  -rrr        ^ 

sent  of  the       Trwewiaw  agreed  to  purchase  the  property  from  Wm.  X. 

notean^  bond  Trueman^  and  gave  his  notes  for  the  purchase  money,  tak- 
up?iMi?^!re- ing  fi'ona  Wm.  L.  Truemauy  a  bond  for  a  deed  of  the  pro- 
pSJwMion  of  P^rty  when  the  notes  were  paid.  Before  the  notes  came 
outany^new^'^"®'  Thomas  Truemxin  failed  in  business,  and  the  purchase 
ifefd^tliat    ^^^^  never  completed.    About  a  month  before  the  distress, 

the  original  aud  before  the  first  payment  on  account  of  the  purchase 
tenancy  was  ^ 

not  determi- 
ned by  the  agreement  to  purchase,  and  that  B'  could  distrain  for  the  rent  from  July  1858, 
when  A.  became  tenant. 

became 
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became  due,  the  notes  were  returned  to  Thomas  Trueman^      1863. 

and  the  bond  was  destroyed  by  the  consent  of  both  parties  ; 

and   Thomas  Trueman  continued  in  possession,  without  a    ^^^^^ 
new  agreement.     Tlie  distress  warrant  was  issued  in  July^  Wortbian. 
1861,  and  certain  goods  of  the  plaintiff,  which  had  been 
placed  on  the  property  during  the  previous  winter,  were 
seized  under  it  for  the  rent. 

The  learned  Judge  directed  the  jury  that  the  tenancy 
created  in  July^  1858,  had  not  been  determined  by  the 
agreement  for  sale,  and  that  Wm,  L.  Tnieman  had  there- 
fore the  right  to  distrain.     Verdict  for  the  defendant. 

A  rule  nisi  for  a  new  triAl  having  been  granted  on  the 
ground  of  misdirection  ; 

A.  L.  Palmer  showed  cause,  and  contended  that  Thomas 
Trutmans  tenancy  was  not  determined  by  the  agreement 
to  purchase.  At  most,  the  agreement  to  purchase  would 
only  operate  as  a  conditional  surrender  of  the  lease,  and 
the  condition  not  having  been  performed,  the  parties 
would  be  re-instated  in  their  former  positions  as  landlord 
and  tenant.  The  parties  to  the  agreement  had  a  right  to 
abandon  it ;  and  in  that  case,  they  would  be  remitted  to 
their  original  rights.  Go.  Lilt,  218  ;  Bac.  Abr.  '<  Leases'' 
(jS")  3;  Lloyd  v.  Langford  (a);  Doe  v.  Smith  (b) ; 
John  V.  Jenkins  (c);  Claridge  v.  McKenzie  (d)  ;  Doe  v. 
Little  (e);  were  cited. 

>1.  J.  Smithy  contra^  contended  that  the  tenancy  had 
been  determined  by  the  agreement  for  sale,  and  would 
not  revive  without  a  new  agreement.  When  the  agree- 
ment for  sale  was  made,  Thomas  Trueman's  tenancy  fr<>m 
year  to  year  ceased,  and  he  became  a  tenant  at  will ;  and 
Wm.  Truemxzn  could  not  distrain  afterwards,  because  there 
was  no  fixed  rent.  At  all  events,  it  should  have  been  left  to 
the  jury  to  find  whether  there  was  any  agreement  that 
Thomas  Trueman  was  to  hold  upon  the  terms  of  his  origi- 
nal tenancy.  [Carter,  C.  J.  Would  not  that  depelid 
upon  the  contents  of  the  written  agi^eement,  the  construc- 
tion of  which   was  for  the  Judge?]     No.     The  wTitten 

(a)  2  3lod.  174.  (6)  6  East,  630.  (c)  1  Cr.  (t  M,  227. 

(d)  AM.^O.  143.  (e)  2  AUen,  658. 

agreement 
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1863.  agreement  made  no  provision  about  it.     The  plaintiff  put 

r^~    ~  his  goods  on  the  property  while  the  agreement  to  purchase 

against  was  iu  existence,  and  his  rights  ought  not  to  be  affected 

WoRTMAN.  i^y  ^\^Q  subsequent   acts  of   Triieman  m  abandoning   the 


agreement. 


Cur,  adv.  vuJf, 


Cauteu,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  action  of  replevin,  several  issues  were  raised  by  the 
pleadings,  and  tlic  finding  of  the  jury  ou  all  but  one  is 
not  complained  of,  or  at  all  events,  caunot  be  questioned 
or  distnrbed.  The  issue  on  which  the  point  arises,  on 
which  the  rule  was  granted  is,  whether  at  the  time  the 
distress  was  made  by  the  defendant  as  the  bailiff  of  Wm, 
Zf.  Truemanrthc  premises  on  which  the  goods  of  the 
plaintiff  were  lying  when  they  were  taken  as  a  distress 
for  rent,  were  held  by  Thomas  Trueman  as  tenant  under 
a  demise  from  Wm,  L,  Trueman,  It  was  proved  that  on 
l^tJulf/.  "^858,  Thomas  Trueman,  being  then  in  occupa- 
tion of  the  premises,  agreed  to  pay  rent  for  them  to  Wm. 
L.  Trueman^  at  the  rate  of  £21  a  year  from  Juh/  1858. 
From  that  time  he  would  become  a  tenant  from  year  to 
year,  till  such  tenancy  was  legally  terminated.  It  is  con- 
tended that  such  termination  took  place  in  Septem.ber^ 
1860,  by  force  of  a  written  agreement  between  the  two 
Truenianfi,  for  the  purchase  of  the  demised  premises  by 
Thomas  from  WilUatn.  By  the  terms  of  this  agreement, 
Thomas  Trueman  gave  Wm,  L.  Trueman  promissory  notes 
for  the  amount  of  the  purchase  mon(!y,  and  William  gave 
Thomas  a  bond,  conditioned  to  give  a  deed  of  the  premises 
on  payment  of  the  notes.  This  agreement  was  never 
carried  out ;  the  notes  were  never  paid ;  no  deed  of  the 
premises  was  ever  given ;  and  the  written  agreement  was 
by  the  mutual  consent  of  both  parties  destroyed.  If  the 
entering  into  this  agreement  in  September^  1860,  determi- 
ned the  tenancy  from  year  to  year,  it  is  quite  clear  the 
defendant  must  fail  on  the  issue  of  non  tenuity  as  the  pre- 
vious tenancy  would  not  warrant  a  distress  for  rent  more 
thhn  six  months  after  the  determination  of  the  tenancy. 

But, 
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But,  it  seems  to  us,  the  previous  teniincy  was  not  deter-       1863 
mined  by  the  agreement  for  purchase.     That  agreement    I 
prescribed  no  new  terms  on  which  the  premises  were  to  be      against 
held  by  the  tenant,  from  the  time  of  the  agreement  till  the  ^Vortmax. 
purchase  was  completed.     Had   tliere  been  no  previous 
tenancy,  a  tenantcy  at  will  might  have  been  implied ;  but 
where  there  was  a  previous  tenancy,  the  terms  of  which 
were  in  no  Avay  referred  to  or  altered  by  the  express  pro- 
visions of  the  agreement,  there  would  be  no  occasion  for 
inferring   an  implied  tenancy,  when  an  express   tenancy 
existed.     It  cannot  for  a  moment  be  contended  that  this 
amounted  to  a  lease  ;  and  as  a  mere  agreement,  it  was  never 
carried  into  effect:  so  that  in  the  language  of  Baijleij,  B. 
in  the  judgment  of  the  Court  in  John  v.  Jenkins  (a)  "  If 
'*it  is  an  agreement  only,  and  not  carried  nito  effect,  it 
**  leaves  things  in  statu  quo.''     This  was  a  question  of  law 
for  the  decision  of  the  learned  Judge,  and  not  a  question 
for  the  jury. 

The  learned  Judge,  we  think  decided  rightly  that  the 
tenancy  from  year  to  year  was  not  determined  by  the 
agreement ;  and  the  issue  on  this  point,  was  rightly  found 
for  the  defendant. 

Rule  dischar<::ed. 


CROCKFORD    against    THE    EQUITABLE    INSUR- 
ANCE COMPANY  (a). 

DEBT,  on  a  policy  of   insurance    on    a  house,  tried  Plaintiff  in- 
before  Ritchie^  J.,  at  the  last  St,  John  circuit,  owner,  a 

The  house,  which  was  in  the  possession  of  the  plaintiff  pss^^ssfonfon 

leasehold  pro- 
perty, the  title  to  which,  prior  to  the  insurance,  was  in  W,  under  whom  the  plaintiff  claimed 
by  an  unregistered  assignment  of  the  lease.  Before  the  inHurance,  TF.  had  assigned  the 
lease  to  B.  whose  assignment  was  registered.  Held,— that  bv  the  registry  of  the  assign- 
ment, the  title  was  in  B.  without  actual  entry :  and  that  the  plaintiff  had  no  insurable 
interest.  [Doe,  v.  MunrOy  1  Allen  92,  overruled.] 

Becoming  bail  for  the  grantor,  is  a  sufficient  valuable  consideration  to  support  a  deed. 

A  deed  executed  in  a  foreign  country,  may  be  proved  in  this  Province  by  the  subscribing 
witness,  for  the  purpose  of  registry. 

(a)  See  Oroekford  v,  L,  L,  d>  Globe  Fire  Ins,  Co.y  ante  152. 

at 
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1863.      at  the  time  of  the  insurance,  and  up  to  the  loss,  stood  on 


^  land  belonffinof  to  one  Wheeler ^  who  had  leased  it.    In  1874, 

Crockford  *-"     ° 

against     the  lease  became  the  property  of  one  David  Willie^  under 

^iNs^Co'^  whom  the  planitifF  claimed,  as   assignee  in  e/wne,  1848,  at 

which  time  he  was  in  possession  as  White's  tenant ;  but 

the  assignment  was  never  registered,  and  was  said  to  have 

been  burnt. 

The  defendants  put  in  evidence  an  assignment  of  the 
lease  from  White  to  one  Boicers^  dated  Jane  16th  1848, 
executed  in  Boston,  and  registered  in  St^  John  on  the  8th 
July  following  (prior  to  the  insurance).  The  execution 
of  the  assignment  was  proved  bj  the  oath  of  the  subscrib- 
ing witness,  before  the  Registrar  of  Deeds  for  the  City  of 
St.  John,  To  shew  that  there  was  a  valuable  considera- 
tion for  this  assignment  to  Boivers,  it  was  proved  that  the 
plaintiff,  in  his  preliminary  proof  of  loss,  had  stated  that 
White  had  got  into  prison  in  the  United  States^  and,  in 
order  to  induce  Bowers  to  bail  him,  had  given  him  the 
assignment.  A  verdict  was  given  for  the  defendants 
under  the  direction  of  the  learned  Judge,  who  was  of 
opinion  that  the  plaintiff  had  no  insurable  interest. 

A  rule  nisi  for  a  new  trial  having  been  granted  on  the 
ground  of  misdirection ; 

Jack  shewed  cause  in  Easter  term  last,  and  contended, 

1.  That  the  plaintiff  had  no  insurable  interest  in  the  pro- 
perty. The  assignment  to  Bowers  was  for  a  valuable  con- 
sideration, and  vested  the  title  in  him,  under  1  Revised 
Statutes  c.  112  §  4.  Becoming  bail  for  White  was  as  much  a 
valuable  consideration  as  if  he  had  paid  him  money.  The 
estate  passed  without  any  entry  by  Bower:^.  Williams  v. 
Bosanquet  (a);  Ryan  v.  Clark  (6). 

2.  The  assignment  was  properly  registered,  on  proof  by 
the  subscribing  witness  here.  The  1  Revised  Statutes  c, 
112,  §  6,  was  merely  permissive,  and  did  not  prevent  a 
deed  being  proved  in  the  ordinary  way, 

A.  R.  Wetmorey  contra.  White  having  transferred  the 
lease  merely  as  security,  the  assignment  would  amount 
only  to  a  mortgage,  and  the  plaintiff  who  took  the  mort- 

(a)  IB,^  Bing.  238.  (6)  14  Q.  B,  78. 

gagor's 
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gagor*8  interest,  hul  the  equity  of  redemption,  and  could      1863 
insure.     There  was  no  evidence  that  Bowers  ever  entered, 


which  was  necessary  l»efore  the  title  passed  to  him.  The  ^<,f^j 
v.  Manro  (a).  [Ritchie,  J.  That  case  is  oven*uIed  by  EonrrABtK 
Ryan  v.  Clark."]  The  assignment  was  improperly  regis- 
tered. If  H  deed  is  executed  in  a  foreign  country ,  it 
must  be  proved  there  in  the  manner  prescribed  by  the 
Revised  Statutes.  [Ritchie,  J.  The  Act  does  not  say  it 
must  be  proved  there ;  it  says  it  may  be.] 

Cur,  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  only  question  in  this  case  is,  whether  the  plaiutijBT 
had  an  insurable  interest  in  the  building  which  was. in- 
sured by  the  defendants,  and  afterwards  destroyed  by 
lire.  The  property  is  leasehold,  and  the  title  was  clearly 
vested  in  one  David  White  previous  to  any  transfer  by 
White  to  the  plaintiff  or  any  other  person.  It  is  stated  by 
the  plaintiff,  that  about  April  or  May,  1848,  just  before 
White  letl  the  Province,  he,  by  a  written  document,  since 
burnt,  transferred  to  him  (the  plaintiff),  all  his  right,  title, 
and  interest  in  the  premises  in  question ;  and  in  the  present 
stage  of  the  case  it  may  be  assumed  that  this  was  so. 
This  writing  was  never  registered.  The  defendants  then 
produced  in  evidence  an  assignment  of  the  lease  by  David 
White  to  one  John  Bowers^  of  Boston^  in  consideration  of 
£75,  which  is  dated  16th  June^  1848,  and  is  registered  in 
the  County  of  St.  John,  8th  July  1848,  on  proof  by  Alex. 
Robertson  the  attesting  witness.  An  objection  was  raised 
by  Mr.  Welmore  to  the  proof  of  this  deed  for  registry  by 
the  oath  of  the  subscribing  witness  before  the  Registrar  of 
St.  John^  be  contending,  that  as  the  deed  was  executed  in 
a  foreign  State,  it  was  necessary  that  such  proof  should 
have  been  made  before  the  British  Minister,  Ambassador, 
Consul,  or  Vice  Consul  resident  there,  or  the  Governor  of 
the  State,  or  the  Mayor  of  the  City,  according  to  the 
terms  of  1  Revised  Statutes  286,  §  6.  We  entertain  no 
doubt,  that  the  provisions  made  in  that  section  for  the 


(a)  1  Atten,  92. 
15  acknowledgment 
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1863.      ackDOwIedgement  or  proof  of  deeds  executed  out  of  the 

Province,  are  merely  permissive,  for  the  convenience  of 

against  Parties  so  executing  deeds,  and  do  not  interfere  with  their 
KQurTABLK  right  to  adopt  the  ordinary-  mode  of  acknowledgment  or 
proof,  if  they  see  fit  so  to  do.  In  order  however,  to  ayoid 
the  previous  unregistered  transfer  to  the  plaintiff,  it  must 
appear  that  this  subsequent  assignment  to  Bowers  was  for 
a  valuable  consideration.  The  statement  in  the  assign- 
ment that  it  was  in  consideration  of  £75,  will  not  alone  be 
sufficient  for  this  purpose ;  nor  was  there  proof  of  any 
money  having  been  paid  by  Bowers  to  Wliite  for  the 
assignment.  There  is  however,  the  following  declaration 
of  the  plaintiff,  himself  that  after  «*  While  got  into  a  State 
*'  pnson  in  the  United  Slates^  to  induce  one  John  Botcers 
*«  a  chum  of  his,  and  notorious  blackleg,  to  bail  him  out, 
'<  he  gave  him  an  assignment  of  this  lease."  This  would 
be  a  valuable  consideration.  It  is  not  necessary  that  such 
consideration  should  be  a  money  cimsideration.  The  giv- 
ing up  a  right,  without  fraud,  is  a  valuable  consideration. 
See,  Hill  v.  Bishop  of  Exeter  (a).  And  here,  the  entering 
into  an  undertaking  by  which  the  party  might  not  impro- 
bably be  obliged  to  pay  money,  would  amount  to  a  valua- 
ble consideration.  A  money  risk  will  be  a  valuable  con- 
sideration of  the  same  character  as  a  money  payment. 
But  then  it  was  urged,  that  as  this  was  only  given  as  an 
indemnity  for  becoming  bail,  it  must  be  considered  merely 
as  a  mortgage,  which  would  leave  an  insurable  interest  in 
the  plaintiff.  Without  pronouncing  any  opinion  as  to 
what  would  have  been  the  effect  of  this  assignment  for  val- 
uable consideration,  on  the  unregistered  writing  of  the 
plaintiff,  had  the  assignment  clearly  been  in  the  nature  of 
a  mortgage,  it  is  sufficient  to  say  that  the  assignment  is 
clearly  absolute  on  its  face ;  that  there  was  nothing  to  pre- 
vent an  absolute  transfer  being  given  for  the  object  the 
parties  had  in  view ;  that  there  is  no  evidence  of  any  agree- 
ment between  WJiite  and  Bowers  that  it  should  only  ope- 
rate as  a  mortgage  ;  and  that  the  express  terms  of  a  deed 
cannot  in  any  case  be  altered  or  varied  by  mere  reference 

(a)  2  Taunt.  88. 

or 
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or  surmise.     By  this  assignment  to  Botvers^  we  think  the      1863. 

title   under  the  original  lease  vested  in  him,  without  any  ^ 

o  '^    Cbocxford 

entry  on  the  land.  This  is  so  under  the  authority  of  the  agminit 
ease  of  Williams  v.  Bosanquel  (a)  which  is  recognized  in  ^^^^^^ 
JRi/anv.  Clark  (ft).  This  doctrine  is  undoubtedly  at  vari- 
ance with  the  case  of  Doe  dem.  HcUheway  v.  Munro  (c) , 
decided  in  this  Court  in  1848.  The  case  of  Williams  v. 
Bosanquel  was  not  then  brought  under  the  notice  of  the 
Court,  and  Ryan  v.  Clark  had  not  then  been  decided. 
The  Court  seemed  to  act  on  a  dictum  of  Blackstone^ 
which  does  not  appear  to  state  the  doctrine  as  laid  down 
in  Co.  Liu.  quite  correctly.  Doe  dem.  Hatheway  v.  Munro 
maj"  now  be  considered  as  overruled. 

If  it  were  necessary  to  shew  the  assent  of  the  assignee 
to  the  assignment,  (which  according  to  Roscoe^  p.  464, 
would  not  be  necessary,  as  such  assent  would  be  presumed) , 
the  statement  of  the  plainttif  himself,  above  referred  to,  of 
the  circumstances  under  which  the  assignment  was  given 
by  White  to  Bowers^  and  the  subsequent  completion  of 
Bowers^  title  by  the  registry  of  the  assignment,  would  be 
(j[uite  sufficient  evidence  of  the  assent  of  Boioers  to  the 
assignment. 

We  think,  theref«>re,  the  view  taken  by  the  learned  Judge 
at  the  trial  on  all  these  points  was  coiTCCt,  and  the  rule 
having  been  granted  solely  on  the  ground  of  misdirection, 
will  be  discharged. 

Rule  discharged. 

(a;  IB.^B.  238.  (6)  14  Q.  B,  78.  (c)  1  AUen,  92, 


HILLOCK  against  FRIZZLE  &  SALTER. 
{Equity  Appeal.) 

THE   bill    in   this   case  was   filed    for  the  purpose  of  Adeedthough 
obtaining  a  decree,  declaring  that  a  conveyance  of  fom  "decreed 

only  to  be  a 
mortgage,  onevideoce  that  such  was  the  intention ;  and  a  subsequent  deed  from  ttie  grantor 
to  a  third  person,  with  notice  of  the  prior  deed,  though  registered  first  decreed  to  stand  sub- 
ordinate thereto,  and  the  grantee  in  the  second  deed  allowed  to  redeem. 

Ck)6ts  on  an  appeal  refUsed  to  a  plaintiff,  though  he  was  substantially  successful :  his  case 
not  having  been  fairly  stated  in  his  bill,  and  his  conduct  appearing  not  to  have  been  bona  fide. 

land 
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1863       land  made  by  the  defendaut  Frizzle  to  SalLzr  should  be 

declared  fraudulent,  and  the  registry  thereof  cancelled  ; 

agaimt  ^^^  ^^^^  ^^^  ^^^^  ^  ^^^  plaintifT  should  be  established. 
'  I'RizzLs.  The  case  was  heard  viva  voce  before  Wilmot  J.,  at  the 
Oloucealer  circuit,  in  September,  1862.  It  appeared  that 
Frizzle  and  one  Doncaster  had  unsettled  accounts  between 
them,  which  they  referred  to  arbitration,  and  it  was 
arranged  that  Frizzle  should  pay  Doncaster  £125,  and 
that  Doncaster  should  convey  to  him  a  lot  of  laud  :  £60  to 
be  paid  down,  and  the  balance  of  £65  by  instalments  in 
three  years.  Frizzle  not  having  the  money  to  pay,  the 
plaintiff  agreed  to  advance  it  to  him,  on  receiving  a  con- 
veyance of  half  the  lot  of  land  ;  and  accordingly  on.  the  7th 
August^  18G1,  Frizzle  executed  and  delivered  to  the 
plaintiff  an  absolute  conveyance  of  half  the  lot  of  land, 
and  received  from  him  a  Savings  Bank  Deposit  Book, 
and  a  note  from  one  Taylor^  in  favor  of  the  plaintiff, 
amounting  together  to  £60.  The  next  day,  a  dispute 
arose  between  the  plaintiff  and  Frizzle  about  the  deed, — 
Frizzle  claiming  that  it  was  to  ba  a  conditional  deed  to 
secure  the  re-payment  of  the  £60,  and  the  plaintiff  denying 
that  it  was  so  intended.  Frizzle  then  conveyed  the  land 
to  Salter y  who  knew  of  the  previous  deed  to  the  plaintiff. 
Salter's  deed  was  registered  before  the  plaintiff's : 

WiiiMOT  J.,  delivered  the  following  judgment. 

The  plaintiff  on  the  7th  August,  1861,  received  from  the 
defendant  Frizzle,  a  deed  of  bargain  and  sale  of  fifty  acres  of 
land  in  New  Bandon,  in  the  County  of  Gloucester',  for  the 
consideration  of  £60;  on  the  following  day  (8th  August, 
1861,)  Frizzle  conveyed  the  same  land  to  the  defendant 
Salter,  for  the  consideration  of  £65,  and  this  deed  wa.s 
duly  registered  before  the  deed  to  the  plaintiff. 

The  plaintiff  has  filed  his  bill  for  relief, —  setting  forth 
his  own  deed  as  an  absolute  conveyance,  and  alleging 
that  the  deed  to  Salter  was  given  with  a  full  knowledge  of 
his  previous  deed,  and  praying  the  Court  to  order  the  same 
to  be  cancelled,  as  fraudulent.  The  defendants,  in  their 
answer,  state  that  the  deed  to  the  plaintiff  was  agreed  to  be 
conditional,  and  by  way  of  mortgage  ;  and  that  the  plaintiff, 

on 
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on  the  morning  after  receiving  such  conveyance,  repudiated 
the  agreement ;  and  it  is  therefore  contended  on  behalf  of 
the  defendants,  that  Frizzle  could  lawfully  convey  the  fee  to 
unother,orcouldconvey  his  equity  of  redemption ;  and  that  in 
eithercase,  such  conveyance  could  notbedecrQcd  fraudulent. 
A  great  number  of  witnesses  have  been  examined  on  both 
Aides,  and  the  first  question  for  me  to  determine  is,  whether 
Frizzle's  deed  to  the  plaintiff  was  by  way  of  morgtage  for 
securing  the  payment  of  the  X^O ;  and  after  an  attentive 
examination  of  all  the  evidence,  I  am  led  to  the  couclu* 
«ion  that  such  was  the  true  character  ot  the  transaction. 
Cole^  Kerr 9  Seamcmy  and  D'Arcy^  were  all  disinterested  and 
intelligent  witnesses,  and  clearly  proved  (though  expressly 
contradicted  bj'theplaintiffand -Dowcaster  on  this  point) , that 
before  Frizzle  executed  the  deed  to  the  plaintiff,  it  was 
distinctly  agreed  to  he  ordy  as  security^  and  that  Frizzle 
would  be  at  liberty  to  redeem  the  property  at  any  time.  This 
being  the  nature  of  the  agreement,  what  was  the  sul> 
sequent  conduct  of  the  plaintiff?  On  the  morning  after  he 
received  his  deed,  upon  being  asked  whether  be  had  not 
promised  that  Frizde  could  redeem  the  laud,  he  admitted 
that  he  had,  but  said  that  he  could  break  his  promise.  A 
proposition  was  then  made  to  the  plaintiff, — that  if  he 
would  give  Frizzle  £5,  in  addition  to  the  £60,  which  was 
to  be  paid,  he  could  hold  the  deed  as  an  absolut^e  convey- 
ance :  —  which  he  declined.  Now,  believing  the  evidence 
on  the  part  of  the  defendants  to  be  true,  as  to  the  plaintiff's 
promise  and  liis  immediate  repudiation  of  it,  it  appears 
to  me  that  he  is  chargeable  with  gross  fraud  and  duplicity,  in 
obtaining  the  deed  from  Frizzle  as  a  mortgage,  and  then 
claiming  it  as  an  absolute  conveyance ;  in  professing 
great  friendship  for  ''the  poor  old  man"  in  his  trouble, 
until  he  got  the  deed,  and  then  turning  against  him.  The 
consideration  money  had  not  been  paid  to  Frizzle  by  the 
plaintiff.  Arrangements  had  been  made  to  pay  £40,  from 
the  Savings  Bank,  and  £20  on  a  note  of  one  Taylor,  in 
favour  of  plaintiff,  the  amount  of  which  was  to  be  paid  to 
Frizzle  throuo;h  Sprague  Soule  &  Co. ;  but  up(m  the 
plaintiff's  repudiation  of  the  agreement,  and  the  subsequent 

sale 
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1863. 

Hillock 
against 
Frizzle. 


sale  to  Salter^  the  Savings  Bank  deposit  hook  and  the 
Taylor  note,  were  offered  to  be  returtied  to  the  plaintiff 
on  several  occasions  by  Oole^  in  whoo3  custody  they  were 
left ;  but  although  the  plaintiff  refused  to  receive  them,  they 
are  still  under  his  sole  control.  As  the  plaintiff  now  seeks 
the  intervention  of  this  Court  to  declare  the  deed  to  Sailer 
fraudulent,  upon  grounds  which  are  entirely  cut  away  by 
the  defendants  evidence,  he  cannot  succeed :  he  has 
not  come  into  Court  with  clean  hands ;  he  has  not  done 
equity ;  and  equity  now  can  do  nothing  for  him.  The  bill 
will  therefore  be  dismissed  with  costs. 

The  plaintiff  appealed  from  this  judgment ;  and  the  ap- 
peal was  argued  in  Trinity  term  last. 

J.  4.  Street  Q.  C,  for  the  appellant,  contended  that 
the  evidence  did  not  establish  that  the  conveyance  to  the 
plaintiff  was  intended  only  to  operate  as  a  mortgage,— 
there  being  no  writing  to  shew  such  intention.  But  even 
if  such  an  agreement  could  be  made  out,  that  would  not 
justify  Frizzle  in  defrauding  the  plaintiff.  By  the  defend- 
ants* own  statement,  the  plaintiff  was  entitled  to  hold  the 
deed  as  a  security  for  the  payment  of  the  money ;  and  there- 
fore the  utmost  the  defendants'  could  ask,  was  to  have  the 
property  recouveyed  on  payment  of  the  £60,  and  interest. 

Johnson  Q,  6\,  contra,  ctmtended  that  the  preponde- 
rance of  the  evidence  was  in  favour  of  the  defendants'  claim, 
that  the  deed  was  not  intended  to  be  an  absolute  convey- 
ance ;  and  that  it  was  not  necessary  that  there  should  Ik? 
any  writing  to  establish  this :  it  might  be  made  out  by 
parol  evidence.  I  Pow.  Mort.  120;  150.  The  plaintiff 
having  filed  his  bill  for  the  purpose  of  establishing  his 
own  deed  as  an  absolute  conveyance,  could  not  ask  to  ha?c 
it  stand  as  n  mortgage,  if  he  failed  to  establish  it  as  an  ab- 
solute deed.  If  he  failed  to  make  out  what  he  claimed,  it 
was  evident  that  he  was  attempting  to  defraud  the  defend- 
ants, and  the  bill  should  ))e  dismissed. 

Cur.  adv.  vuU. 


N.ParkeRjM.R.jUow  delivered  the  judgment  of  the  Court. 
None  of  the  parties  seem  to  be  free  from  blame  in  this 

matter. 
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foatter.    The  deed  from  Frizzle  to  the  plaintiff,  whether      1863. 
it  is  to  enure  as  an    absolute  deed  or  as  a  mortgage,  was    ^ZTZT" 
not  in  itself  fraudulent.   It  was  made  in  the  form  it  bears,      mgainH 
with  the  full  knowledge  and  consent  of  Frizzle ^  and  with    **»kzlk. 
the  sanction  of  the  arbitrators,  who  were  evidently  friendly 
to  him,  and  not  neglectful  of  his  interests. 

We  agree  however  with  the  learned  Judge  who  heard 
the  case,  that  the  weight  of  evidence  is  in  favor  of  the 
defendants ;  that  the  dqed  was  to  be  considered,  though 
absolute  in  form,  only  a  security  for  the  money  advanced 
by  the  plaintiff,  and  therefore  that  the  defendant  Frizzle 
h:id  an  equity  of  redemption.  This  however,  did  not  jus- 
tify the  conduct  of  the  defendants  in  seeking  to  destroy 
the  title  of  the  plaintiff  altogether,  by  the  execution  of  a 
subsequent  deed,  with  full  knowledge  of  the  transaction, 
(the  acknowledgment  of  which  deed  was  ante-dated)  and 
to  place  it  first  on  record.  The  plaintiff  was  entitled  to 
hold  the  land  until  it  was  redeemed  ;and  the  course  of  the 
defendants  should  have  been  to  tender  him  the  redemp- 
tion money,  and  if  he  refused  the  money  so  tendered,  and 
wrongfully  insisted  on  an  absolute  right  to  the  land, 
equity  would,  on  a  bill  filed  by  the  defendants,  have 
compelled  him  to  do  justice. 

On  the  other  hand,  the  language  of  the  plaintiff  gave 
just  reason  to  question  whether  he  intended  to  deal  fairly 
with  the  defendant;  and  the  course  he  pursued  at  the 
hearing,  shewed  that  the  words  used  to  the  arbitrators 
after  he  was  in  possession  of  his  deed,  were  not  mere 
words  of  irritation ;  but  that  it  was  his  settled  intention  to 
insist  on  the  advantage,  the  absolute  form  of  his  convey* 
ance  had  given  him. 

The  deed  to  the  defendant  Sailer^  then  ought  not  to 
stand  against  the  deed  to  the  plaintiff,  but  only  subordi- 
nate thereto  ;  and  the  defendant  Saltm'  should  be  allowed 
to  redeem  the  plaintiff.  We  think,  therefore,  the  decree 
should  be,  that  the  deed  to  the  plaintiff  should  be  declared 
to  be  a  mortgage,  and  entitled  to  priority  over  the  deed 
to  Salter;  and  that  upon  the  defendant,  Saltei'^  payino:  the 
amount  advanced  by  the  plaintiff,  with  interest,  the  deed 
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1863.     to  Salter  should  be  allowed  to  stand  as  valid,  and  the 
plaintiff  should  relinqui^ih  all  right  and  title  to  the  defend- 

againsi     ^^^  Salter  :  but  in  default  of  the  defendant  Salter  so  doings 
Frizzls.    that  his  deed  be  set  aside  as  fraudulent  and  roid. 

Neither  party,  it  seems  to  us,  is  entitled  to  any  costs. 
Had  the  plaintiff  been  content  with  bis  deed  as  a  security, 
and  his  conduct  and  declarations  been  eonsistent  with  bis 
previous  language,  we  should  have  thought  him  entitled 
to  have  a  deed  like  that  to  Salter^  under  the  circumstances 
under  which  it  was  executed  and  registered,  set  aside 
with  costs.  But,  having  neither  stttted  it  in  his  bill  as  a 
security,  nor  admitted  it  to  be  such  when  so  alleged  in 
the  defendants  answer,  and  having  contested  the  point 
throughout  the  hearing,  we  think  he  is  not  so  entitled ; 
nor,  do  we  think  the  conduct  of  the  defendants  is  such,  as 
to  give  them  a  right  to  more  favomble  consideration  in 
this  respect. 

The  judgment  therefore  will  be,  that  in  place  of  the 
decree  made  on  the  hearing  of  the  cause,  it  be  decreed 
that  the  deed  made  and  executed  by  the  defandant  Frizde 
to  the  plaintiff,  be  declared  to  stand  and  enure,  and  be  con* 
strued  as  a  mortgage  only,  to  secure  the  payment  of  the 
sum  mentioned  therein  with  interest,  and  not  as  an  abso* 
lute  deed  ;  and  to  be  entitled  to  priority  over  that  from  the 
defendant  Frizzle  to  the  defendant  Salter^  in  the  pleadings 
mentioned ;'  and  upon  payment  of  the  said  sum  with 
interest  within  three  months  from  the  date  hereof,  the 
plaintiff  do,  at  the  proper  costs  and  charges  of  the  defen- 
dant Salter^  make  and  execute  to  him  a  conveyance  of  all 
his  right  and  title  in  the  said  land,  free  and  clear  of  all  in- 
cumbrances by  him.  But,  in  default  of  the  said  defendant 
Sailer  paying  the  said  sum  within  such  time,  the  deed  to 
the  defendant  Scdter  be  set  aside  as  fraudulent  and  void : 
and  that  no  costs  be  awarded  or  decreed  to  either  of  the 
said  parties. 


END  OF   MICHAELMAS  TERM. 
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TO  THE 


PRINCIPAL   MATTERS. 


ABANDONMENT. 

See  Insubamce^T.  Trespass,  S. 

ABSCONDING  DEBTOR. 

Ch.  125  of  Ihe  llev.  Stat,  of  Abpcoi.d- 
iiig,  Concealed,  or  Absent  Debtors; 
<loo8  not  apply  to  pcrFouH  who  have 
never  resided  in  the  Province,  h'x 
paitt  Kettle  Page  81 

ACCEPTANCE. 

See  Bills  and  Notes.  6,  7. 

ACCOUNT. 

Wliere  mother  and  son,  entitled  to 
separate  incomes  and  efitaie<i,  had 
lived  together  in  one  establishment, 
with  one  common  purse,  and  no  ac- 
connlR  were  kept  between  them  for 
fifteen  years  previous  to  the  death  of 
the  sor,  who  liad  always  acted  as  the 
confidential  agent  and  adviser  of  his 
mother,  and  had  up  to  su  ;h  period 
l;ept  regular  accounts  of  her  j^eparate 
estate  and  income:  Held  —  tlmt  in 
the  absence  of  any  proof  of  fraud, 
imposition,  or  undue  influence  on 
the  part  of  the  son,  the  next  of  kin 
to  the  mother  were  not  entitled  to 
an  account  against  the  executors  and 
devisees  of  her  son,  for  any  transac- 
tions previous  to  his  death;  the  be- 
I  quest  of  her  personal  estate  to  him 
having  become  void  by  his  death  in 
her  liletime.    Botsfotil  v.  JIazen. 

28 

ACCOUNT  STATED. 

1.  Defendant  being  indebted  to  plain- 
tiff, accepted  three  drafts  for  the  a- 
16 


mount  of  the  debt,  payable  in  five, 
seven,  and  ten  months,  respectively, 
and  enclosed  them  in  a  letter  to  the 
plaintiff,  referring  to  the  transac- 
tion. The  instruments  not  being, 
in  form,  bills  of  exchange;  —  Held, 
that,  taken  in  connection  with  the 
defendant^  letter,  they  amounted  to 
a  special  agreement,  and  that  the 
plaintiff's  reniedv  on  the  original  )ia 
bilicy  was  suspended  till  the  time  for 
payment,  according  to  the  terms  of 
the  acceptances,  liad  arrived;  but 
that  when  such  time  had  passed,  and 
payment  was  not  made,  the  plaintiff 
might  either  sue  on  the  original  con- 
sideration, or,  on  an  account  stated. 
Two  of  tlie  drafts  beitig  overdue  be- 
fore action  brought :  —  Held,  that 
the  plaintiff  was  entitled  to  recover 
tlie  amount  of  them  only.  Sleioart 
V.  Kirk,  Page  131 

2.  Where  work  has  been  done  by  the 
defendant  for  the  plaintiff  under  an 
agreement  under  seal,  the  defendant 
may  shew  under  a  notice  of  set-off' 
of  an  account  stated,  that  after  this 
work  had  been  performed,  mutual 
accounts  had  been  stated  between 
the  parties,  and  a  balance  found  due 
the  defendant.    Hfdmes  v.  Billings. 

Page  232 

3.  Defendant  being  indebted  to  the 

Elaintiff  for  supplies  advanced  to 
uild  a  ship,  and  requiring  further 
advances,  mortgaged  the  ship  to  the 
plaintiff  in  Septembet^  1857,  lor  £10- 
000,  and  covenanted  to  pay  the  a- 
mount  due,  with  interest,  in  Janu- 
ary, 1858.  In  November^  1857,  the 
parties  settled  their  accounts,  when 
a  balance  was  found  to  be  duo  to  the 
plaintiff  on  the  advances  for  which 
the  mortgage  was  given:  Held, that 
assumpsit  would  not  lie  for  this  bal- 
ance; but  that  the  action  should 
have  been  on  the  covenant.  Jardine 
V.  JfcAuley  Page  372 
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662     ADVERSE  POSSESSION. 


AGREEMENT. 


ACKNOWLEDGMENT, 
(CERTIFICATE  OF) 

See  Evidence,  19. 

ACTION  AT  LAW. 

No  action  will  lie  a<fain8t  a  person  for 

omitting  to  do  that  which   he  was 

not  legally  bound  to  do,  though  he 

uiav  have  been  actuated  bv  malice. 

McPhelim  v.  Weldon,         Page  358 

ADMINISTRATOR. 

Ste  Executors  and  Administkators. 

ADVERSE  POSSESSION. 

1.  A  lot  of  wilderness  land,  contain- 
ing two  hundred  and  forty  acres, 
was  granted  to  1£,  in  1809,  soon  after 
which  he  left  the  country.  In  1812, 
H,^8  father,  without  any  authority, 
conveyed  the  land  to  B.,  who  coii- 
veyed  to  K.,  in  1825.  K,  took  posses- 
sion of  the  land,  cut  timber  upon  it, 
ran  out  one  of  the  side  lines,  and  in 
1828  conveyed  it  to  F.,  who  also  en- 
tered and  lumbered  upon  it,  and 
conveyed  it  to  the  plaintifi  in  1834, 
The  several  conveyances  were  regis- 
tered. The  plaintiff  cleared  about 
an  acre  of  the  land,  which  was  the 
first  improvement  made,  and  com- 
menced building  a  house  in  18o6, 
when  the  defendant  (the  heir  of  //.) 
entered  and  forbade  him :  the  house 
was  not  finished,  and  was  burnt 
soon  afterwards,  and  the  land  re- 
mained unoccupied  till  1850,  when 
the  plaintiff  built  another  house: 
the  defendant  soon  afterwards  en- 
tered and  cut  trees  upon  the  land, 
for  which,  trespass  was  brought. 

Held,  per  Parker,  Wilmot,  and  Jiitrh/e, 
JJ.  {Carter,  C.  J.,  and  N.  Parker, 
M.  B.,  dissentientibtis),  that  the 
jury  were  properly  directed,  that  ii 
the  plaintiff,  and  those  under  whom 
she  claimed,  entered  under  regis- 
tered deeds  with  defined  bound- 
aries, with  the  intention  of  taking 
possession  as  owners,  and  not  as 
mere  trespasfcers  without  any  claim 
of  title,  tlieir  acts  might  be  consid- 
ered as  coutinaotis  acts  of  possession 
of  the  whole  lot,  and  not  merely  of 
the  part  actually  occupied ;  and  that 
such  possession,  if  continued  for 
twenty  years,  would  bar  the  defend- 


ants' right.     Humphreys  v.  Helrnes. 

Page  6y 

2.  Acts,  which  in  the  case  of  a  person 
who  enters  on  land  without  claim  of 
title,  may  be  treated  as  mere  acts  of 
trespass';  may  when  done  by  a  person 
under  clain  of  title,  be  considered 
acts  of  ownership.  Jbid. 

3.  In  order  to  constitute  an  adverse 
possession  of  land, it  must  be  exclu- 
sive, continuous,  and  clearly  defin- 
ed ;  there  must  be  something  to  she  w 
the  person  having  the  legal  title, 
that  a  possession  has  been  taken  of 
some  definite  portion  of  the  land, 
hostile  to  his  title.  Doe  v.  Litilehale. 

121 

4.  Where  the  land  above  high-water 
mark  was  granted  to  one  person,  and 
the  beach  in  front,  between  high  and 
ai]d  low  watermark,  to  another,  the 
merely  passing  over  the  shore  with 
boats  at  high  water,  or  the  landing 
boats  on  the  shore  at  low  water,  by 
the  proprietors  of  the  land  above 
high- water  mark,  and  passing  to  and 
fro  over  the  beach  for, a  period  of 
twenty  years,  does  not  amount  to  a 
possession;  there  being  nothing  to 
detine  a  possession  in  any  particular 
portion  of  the  land,  and  the  acts  l>e- 
ing  consistent  with  the  exercise  of  a 
public  right  of  passage  when  th«» 
beach  was  covered  with  water,  and 
with  an  easement  in  the  proprietor 
of  the  adjoining  land,  when  the 
beach  was  uncovered.  IbicL 

AFFIDAVIT. 

The  words  **  before  me,"  were  omit- 
ted in  the  jurat  of  an  a'ffidavit  to 
hold  to  bail,  taken  before  a  commis- 
sioner: Held,  Per  Carter,  C.  J  . 
Wilmot  and  Hitchie,  J.  J.  {Parker, 
dissentitnte),  that  the  affidavit  wa^  n 
nullity ;  and  on  application  «)f  iJio 
bail,  an  exoneretur  was  entered  on 
the  bail-piece,  and  the  recognizanet* 
roll  set  aside.    Lyons  v.  £llison. 

Page  3t)7 
AFFINITY. 

See  Jury. 


AGREEMENT. 

Where  an  agreement  to  perform  work 
has  been  reduced  to  writing,  but  i>* 
not  signed  till  a  future  day,  there  i^ 
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AMENDMENT. 


ASSAULT  AND  BATTERY.    663 


nothing  to  prevent  the  parties  from 
bindinf<  theniBelveB,  and  making  the 
agreement  operate  fmm  the  day  it 
was  entered  into,  thouofh  prior  to 
the  signing  of  it.  Fenety  y,  Simonds 
Page  547. 

ALTERATION. 


See  Bills  &  Notes,  2. 


AMENDMENT. 

I.  One  of  the  conditionfl  of  a  policy  of 
inearance  declared  that  no  action 
should  be  sn8tainod  thereon,  unless 
it  wa8  brought  within  a  year  after 
the  los8  happened.  In  an  action  on 
the  policy,  it  appeared  by  the  de- ' 
clai-ation  in  the  ^isi  Prius  record, 
that  the  action  had  not  been  com-  { 
ineticed  till  after  the  year.  The 
Judge  refused  to  receive  the  cvi- 
<lence  of  the  plaintiff's  attorney,  that 
the  action  had  been  commenced 
within  the  year,  or  to  amend  the 
entitling  of  the  declaration  in  the 
JVm  F^u$  record,  on  an  affidavit 
stating  when  the  action  was  com- 
menced,—  there  being  nothing  to 
c>hew,  that  if  so  amended,  it  would 
correspond  with  the  declaration  on 
ii!c— and  nonsuited  the  plaintiff. 
Held,  that  the  evidence  was  properly 
rejected,  and  the  nonsuit  right. 
Commercial  Bank  v.  .'Etna  Jnsurnncf. 
Compapj/.  Page  441 

i?.  On  motion  to  set  aside  tlip  non- 
suit, and  for  leave  to  amend  the  en- 
titling' of  the  declaration  and  the 
iVm  Prifis  record,  on  an  affidavit 
shewing  that  the  action  was  com- 
menced within  a  year  after  the  loss, 
that  the  cause  was  duly  entered,  but 
that  the  declaration  was  entitled  of 
a  subsequent  term  through  inadver- 
tence; the  Court  refused  the  amend- 
ment,—  it  appeal  ing  that  no  declara- 
tion had  been  tiled,  though  the  plain- 
tiff's attorney  swore  that  this  was  an 
accidental  omission ;  that  he  was  not 
aware  of  it  till  the  motion  was  made 
for  a  nonsuit;  and  that  he  was  en- 
tirely taken  by  surprise  by  the  objec- 
tion. Ibid. 

S.  Qumrty  whether  where  a  Judge 
refuses  to  amend  at  yisi  Prius, 
the  Court  will  interfere. 

Ibid 


AMOTION. 

See  University  of  New  Brunswick. 

ANCHORAGE. 

The  power  given  to  the  Oit  v  of  Fred- 
erictony  by  the  Act  22  Vicl,  c.  8  to 
make  bye-laws  **  to  regulate  the 
**  anchorage,  lading  and  unlading  of 
*'  vessels,"  does  not  authorise  the 
imposition  ot  a  toll  for  anchoragre. 
Reg,  V.  Bowling,  Page  378. 

APPEAL. 

See  Certiorari,   3.     Costs,  7, 8. 
License  to  sell  Land,  !• 

APPROPRIATION  OF  PAYMENTS. 

Defendant  was  indebted  to  A,  who 
transferred  his  business  and  the 
debts  due  him,  to  the  plaintiff.  The 
defendaiit  afterwards,  with  know- 
ledi^e  of  the  transfer,  dealt  with  the 
plaintiff. who  rendered  him  accounts, 
charging  the  original  debt  and  the 
subsequent  transactions  as  forming 
part  of  the  same  account ;  the  defend- 
ant made  payments  from  time  to 
time,  and  promised  the  plaintiff  to 
pay  the  whole  of  the  account:  Held, 
—  that  the  defendant's  debt  to  ^. 
was  thei*eby  extinguished  and  trans- 
ferred to  the  plaintiff,  and  that  he 
was  justified  in  applying  the  pay- 
ments to  the  balance  due  on  A's 
debt.    Fssonv.  Dunn,         Page  417 

ARBITRATION. 
See  Award.   Condition  Precedent. 

ARREST. 

See  False  Imprisok.vent. 

ASSAULT  AND  BATTERY. 

Where,  in  an  action  for  assault  and 
battery,  it  appears  that  the  injury 
amounts  to  "  grevions  bodily 
harm,"  according  to  the  definition 
given  in  the  Rev,  Stat,  c,  155,  §  4, 
the  plaintiff  will  be  nonsuited,  unless 
the  defendant  has  been  prosecuted 
for  the  felonv.    Schohl  v,  Kay, 

Page  244, 
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AWARD. 


BAIL 


ASSESSMENT. 

See  CoMMissiOMEits  oe  Sewers. 

A  school  assessment  under  the  Act 
21  Vict.  c.  9,  is  bad,  if  thirty  days 
hare  not  elapsed  between  the  pub- 
lication of  the  notice  of  the  assess- 
ment, and  the  delivery  of  the  war- 
rant to  the  collector,  as  directed  bv 
1  Bev.  Stat.  c.  53  §  12;  also,  if  the 
amount  ordered  for  Hssessing  and 
collecting  exceeds  16  percent  on  the 
assessment.  li^g.  r.  Jardine.       645. 

ASSUMPSIT. 
See  Account  Stated,  2,  3. 

ATTORNEY. 

See  Monet  had  and  Recived,  2. 

Notice  of  Action. 

Replevin,  7. 

ATTORNEY-GENERAL. 

See  Intrusion,  3. 

On  an  application  to  remove  an  action 
from  an  Inferior  Court  into  this 
Court,  on  the  ground  that  the 
revenues  of  the  Crown  would  be 
affected  by  it,  the  statement  of  the 
Attorney-General  to  that  effect  is 
feufflcieut.  Ptnce  v.  Bayard,  Page  234. 

AUTREFOIS  CONVICT. 

See  Summary  Conviction.  4. 

AWARD. 

1.  Plaintiff  and  JH,  went  into  ioint 
occupation  of  ungrantedland.  They 
afterwards  divided  it,  and  each 
occupied  his  part  in  severalty.  The 
grant  of  the  whole  of  the  land  was 
afterwards  issued  to  j&.,who  brought 
ejectment  against  plaintiff,  and  they 
then  referred  the  matter  to  arbitra- 
tion with  power  to  the  arbitrators  to 
award  a  conveyance  to  the  plaintiff 
of  the  land  in  his  possession.  The 
award  declared  that  the  plain  tiff  was 
entitled  to  retain  as  his  property,  in 
fee-simple,  the  land  wliich  he  occu- 
pied, and  that  E.  should  forthwith 
execute  a  deed  thereof  to  him.  No 
deed  was  given,  but  the  plaintiff 
continued  in  possession,  and  JS.  im- 
mediately after  the  award,  con- 
veyed the  land  to  M,    Several  years 


afterwards  the  defendant,  under  the 
authority  of  Jf.,  entei-ed  on  the  land 
and  cut  timber; —Held,  that  the 
award  did  not  convey  the  land  to 
the  plaintiff;  and,  therefore,  that  the 
defendant,  claiming  under  £J.,  was 
not  estopped  from  shewing  that  the 
plaintiff  had  no  title  to  the  land. 
Oliver  v.  Elliott.  Page  2fG 

2.  QucerCf  whether  if  the  submission 
had  been  on  the  question  of  the  legal 
title  to  the  land,  and  the  aw^ard  had 
declared  the  legal  title  to  be  in  the 
plaintiff,  it  would  not  have  estopped 
E.  Ibid. 

3.  By  agreement  of  reference  between 
partners,  the  arbitrators  were  to 
award  as  to  the  division  of  the  part- 
nership property,  part  of  which  was 
real  estate,  and  all  matters  in  dispute 
relative  to  the  dissolution.  The 
arbitrators  merely  awarded  that  the 
defendant  should  pay  the  plaintiff  a 
sum  of  money.  Held  bad,  because 
it  did  not  decide  as  to  the  division 
of  the  partneri^hip  property. 

Atkinson  v.  Potts.    .  262. 

BAIL. 

See  Affidavit.  Constable. 

1.  If  the  entry  docket  in  a  cause  is  duly 
filed,  it  is  no  ground  tar  setting  aside 
proceedings  against  the  bail,  that  the 
writ  and  affidavit  to  huld  to  bail  have 
not  been  filed  within  thirty  days  af- 
ter the  last  retnrn  day  of  the  term. 
Oilmour  v.  Simpson.  Page  213 

2.  It  is  not  too  late,  after  being  sued 
on  their  recognizance,  for  bail  to  ap- 
ply to  enter  an  exoneretuvy  on  the 
ground  of  a  defect  in  the  affidavit  of 
debt.    Lyons  v.  Ellison        Page  867 

3.  A.  the  maker,  and  B.,  the  accomo- 
dation endorser  of  a  note,  were  held 
to  bail,  and  the  bail  in  l>oth  ca.^e> 
tixed.  D.'s  bail  settled  ihe  judgment . 
on  conrMtion  that  the  plaintiff'^ attor- 
ney bhould  conriiiue  the  proceeding'* 
agtiinst  ^'«  bail  lor  their  (ij'sbaii) 
benetlt.  Held,  on  application  by  A's 
bail  for  relief,  on  the  ground  tlnit  ilu* 
debt  had  been  paid,  that  they,  being 
bail  for  the  principal  debtor,  were 
not  entitled  to  relief  at  the  expense 
of  B's  bail,  especially  as  it  did  not 
appear  that  they  were  rot  indemni- 

.   fied.    McFearo'n  v.  Callahan. 

Page  488 
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BAILEE. 

Goods,  ordered  bv  F,  in  Boston,  were 
sent  to  plaintiff  at  St,  John,  with 
directions  not  to  deliver  them  to  F, 
unless  he  paid  for  them,  F,  being 
unable  to  pav  on  the  ariival  of  the 
^oods,  tlie  plaintiff  deposited  them 
in  the  defendant's  warehouse,  with  di- 
rections not  to  deliver  them  except 
on  his  (plaintiff's)  order.  Part  of 
the  warehouse  was  used  under  the 
Revenue  Act,  for  depositing  dutia- 
ble eoods  arriving?  from  the  United 
States,  till  the  duties  were  paid  F. 
afterwards  paid  the  duties,  and  ob- 
tained a  permit  from  the  Treasury 
Department  to  deliver  the  goods, 
and  on  production  of  the  permit, 
obtained  delivery  of  the  goods  from 
ihe  defendant's  clerk:  Held,  that 
the  permit  did  not  authorize  the  df*- 
fendant  to  deliver  the  goods  to  F. 
contrary  to  the  condition  on  whicli 
he  had  received  them  from  the  plain- 
tiff.  Gunnison  v.  Thomas.  Page  148 

BANK. 

1,  By  the  Act  incorporating  the  Cm- 
tral  Bank,  4  Wm.  IV  c.  44,  §  20, 
every  bond,  bank  bill,  or  other  in- 
strument, by  which  the  Bank  may 
be  liable  for  the  payment  of  money, 
chilli  declare  in  such  form  as  the  Di- 
rectors Hliall  prescribe,  that  payment 
^hail  bo  made  out  of  the  joint  funds 
of  the  corporation.  Qucere,  whether 
the  omisiiion  of  such  declaration, 
would  render  a  contract  void?  But 
Held,  that  after  part  performance  of 
the  contract,  and  receiving  property 
under  it,  the  Bank  could  not  set  up 
this  objection  in  answer  to  a  suit  for 
fipecific  performance  of  it.  Pickard 
V,  The  Central  Bank,  Page  472 

2.  The  20lh  section  of  the  Act  4  Wm. 
4  c.  44,  incorporating  the  Central 
Bank,  which  duclures  that  every 
bond,  bank  bill,  or  other  instrument 
by  which  the  corporation  may  be 
held  liable  for  the  payment  of  monev, 
shall  declare  in  such  form  as  the  Di- 
rcctorn  shall  prescribe,  that  payment 
should  be  made  out  of  the  joint  funds 
of  the  Corporation,  is  directory  only ; 
and  its  non-observance  does  not  ren- 
der such  instrument  void. 

Quaere,  whether  this  section  applies  to 
any  instruments  except  those  issued 


by  the  Bank.    Btrton  v.  The  Cen- 
tral Bank,  Page  498 

BARRISTER'S  DEED, 

See  Deed,  6. 

BILL  IX  EQUITY. 
See  Costs  7,  Evidence,  14. 
BILLS  AND  NOTES. 

1.  Defendant  drew  a  bill  of  exchange 
on  T,  of  Bamjor,  payable  in  Boston, 
which  he  accepted  generally,  T,  had 
no  place  of  business  in  Boston.  Be- 
fore the  bill  became  due,  he  died. 
There  was  n«  presentment  for  pay- 
ment in  Boston ;  but  on  presentmer.t 
at  T.''s  place  of  business  in  Bangor, 
the  answer  was.  that  there  was  no 
person  anrhorizcd  to  pay  acceptan- 
ces. About  a  month  after  this,  the 
defendant  wrote  to  the  plaintiff — 
the  indorsee  of  the  bill  —  regretting 
the  non-payment,  and  requesting 
time,  offering  to  give  notes  for  the 

'  amount:^  Held,  that  as  it  did  not 
appear  that  when  the  defendant 
made  this  offer,  he  was  aware  that 
the  bill  hud  not  been  presented  in 
Boston,  \\\ii  promise  to  pay  was  no 
waiver  of  the  prosentmcnt.  Dana 
V.  Bradley.  Page  292 

2.  A  promissory  note  made  by  two 
persons,  appeared  on  its  face,  to  have 
been  altered  in  the  date.  The  note 
was  delivered  to  the  paye«  by  the 
agent  of  one  of  the  makers,  in  its 
altered  state;  the  other  maker,  be- 
ing called  as  a  witness,  could  not 
say  that  the  note  had  been  altered 
since  he  signed  it:  Held  sufficient 
for  the  jury  to  infer  that  the  altera- 
tion was  made  before  the  note  was 
signed.     Street  v.  Walsh,    Page  343 

3.  A  promissory  note  dated  24th  kw^- 
««/,  1856,  pay  able  with  interest**  from 
'*  first  August  last,"  bears  interest 
from  the  Ist  August  1856.  Calhoun 
V.  Colpitis,  Page  382 

4.  The  property  in  a  note  is  not  divest- 
ed by  the  publication  of  a  notice 
calling  a  meeting  of  the  creditors  of 
the  holders  of  the  note,  under  the 
Act  21  Vict.  c.  17,  relating  to  Insol- 
vent Debtors;  nor,  unless  an  assign- 
ment is  made  by  the  debtor  under  the 
10th  section  of  the  Act.     Campbellv. 

Gilbert.  Page  420 
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5.  The  holder  of  a  note  indorsed  in 
blank,  assig^ned  to  trustees  for  the 
benefit  of  his  creditors,  all  his  pro- 
perty, debts,  and  effects,  and  deliv- 
ered the  note  to  them.  Held,  that 
the  trustees  had  the  Je<2ral  right  to 
transfer  the  note  to  a  third  person, 
and  that  he  could  sue  the  maker. 
Campbell  V.  Gilbert .  Page  420. 

6.  An  incorporated  banking  company 
has  authority  to  accept  bills  of  ex- 
change, as  a  necessary  iiK^ident  to 
the  transaction  of  its  business;  and 
such  acceptance  need  not  h**  under 
the  corporate  seal.  Berton  v.  Cen- 
tral Bank  Page  493 

7.  A  bill  of  exchange  was  drawn  upon 
a  Bank,  payable  in  three  weekly  in- 
stalments. When  the  first  in^stal- 
ment  became  due,  the  holder  pre- 
sented it  at  the  Bank;  the  Cashier 
paid  the  first  instalment,  and  return- 
ed the  bill  to  the  holder,  with  the  fol- 
lowing indorsement:  **  Paid  on  the 
»'  within  $741.66  IJth  Aui/iut  1861." 
Held  — an  acceptance  for  the  remain- 
ing instalments.  Ibid, 

8.  A  letter  written  by  the  maker  of  a 
note  (against  which  the  statute  had 
run)  to  the  pjiyee,  in  answer  to  an 
application  for  payment  stating  that 
it  was  not  in  his  power  then  to  do 
anything  in  the  way  of  payment,  is 
not  sufficient  to  take  the  case  out  of 
the  statute  of  limitations.  Charlotte 
Co.  Bank  v.  Ross.  Page  627 

BOND. 

Stt  Frkdericton,   (City    of)   Limit 
Bond,  Replevin  Bond. 

BOOMAGE. 

The  Act  10  Vict.  c.  72  authorized  the 
South  Bay  Boom  Company  to  erect 
booms  and  piers  between  certain 
points  on  the  river  St.  John,  for 
securing  timber,  logs,  &c.,  and  the 
15th  section  authorized  them  to  re- 
ceive certain  boomage  on  all  timber, 
logs,  &c.,  which  sliould  be  '*  carried 
'*  or  receeived,  or  which  should 
*'  enter  into  or  within  said  piers  or 
booms";  Held,  that  the  owner  of  a 
saw-mill  near  the  shore,  within  the 
bounds  of  the  boom,  and  whose  free 
access  to  the  river  Si.  John  was  par- 
tially obstructed  thereby,  had  no 
no  common-law  right  as  a  riparian 
proprietor,  to  pass  logs  through  the 


boom  to  his  mill,  without  payment 
of  boomage. 

South  Bay  Boom  Company  r.JticfU. 

Page  267 

BOUNDARY. 
Stt  Adverse  Possession.  1 
BYE-LAW. 
See    AxcnoRAGE,  Licenced  Tavern. 


In  a  prosecution  tried  before  the  Mayor 
of  Fredtric'on^  for  violating  a  bye- 
law  of  the  corporation,  the  bye- 
law  must  be  proved.  Ex  parte  Hiuf- 
Hgan.  Page  381. 

CARRIER. 


1.  Plaintiff  sent  boards  in  a  scow, 
alongside  of  defendant's  vessel  ti^ 
be  shipped,  but  before  they  coald  be 
taken  on  board,  they  had  to  be  snr- 
veyed  and  classified  by  plaintiff's 
surveyor,  and  before  this  was  doiiCt 
they  were  stolen :  Held,  in  an  action 
against  defendant  as  a  common 'car- 
rier, for  the  loss  of  the  boards,  that 
until  the  survey  and  classification, 
the  boards  were  not  at  the  defeiul- 
ant's  risk,  and  that  he  was  not  liable' 
for  their  loss.   Cushing  v.  Roberh. 

Paifo  lo«) 

2.  A  carrier  is  liable  for  the  negligence 
of  his  servants  in  taking  goods  on 
board  his  vessel  in  his  absence, 
though  he  may  have  directed  then) 
not  to  receive  the  goods,—  the  plain- 
tiff having  no  notice  of  such  instrnr- 
tions.  Strt^t  V.  Morrison      Page  29' . 

8.  In  putting  a  cask  of  brandy  ou  boani 
a  vessel  from  a  wharf,  a  carrier  used 
canhooks.  In  lowering  the  cask 
from  the  wharf,  one  ot  the  chinu- 
of  the  cask  broke  and  it  fell  into  th" 
hold  of  the  vessel  and  was  staved. 
and  the  contents  lost; — Held,  thr 
it  was  negligence  to  ase  can-hooko 
instead  of  slings  to  lower  the  cask. 

ML 

CASE,  (ACTION  ON  THE) 


Stt  Overseers  of  the  Poob. 
School  Teacher. 
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OERTIORARI. 

UiHVKBsnT  CF  New  Brunkwick,  1. 

1«  A  urtimrari  haying  168 aed  (o  bring 
up  an  order  itiado  ander  the  Inbol- 
vent  Confined  Debtors  Act,  the  Jos- 
Uoes  retarued  that  the  order  was  not 
in  their  possession :  —  Held,  that  the 
return  was  insufficient;  that  they 
should  either  state  the  wordv  or  the 
substance  of  the  order;  or,  if  unable 
to  do  so,  should  stale  how  the  origi- 
nal order  weut  out  of  their  posses- 
sion, and  what  had  become  of  it. 
Regina  t.  Vail,  Pago  165 

2.  The  return  to  a  certiorari  may  be 
amended  by  consent ;  or,  a  further 
certiorari  mav  issue.  Ibid. 

3.  By  the  Portland  Police  Act,  II  Vict. 
c.  12,  §§  S6,  87,  a  etrtiomri  to  remove 
a  conviction  before  the  Police  Magis- 
trate is  taken  away,  and  a  remedy 
given  by  appeal.  The  St.  John  Police 
Act,  12  Vici.  c.  68,  incorporates  as 
part  of  its  provisions  those  sections 
of  the  11  Vict.  c.  12;  — Held,  that  a 
conviction  before  the  Police  Magis- 
trate ot  St,  John  in  a  matter  within 
his  Jurisdiction,  could  not  be  re- 
moved by  eertiorarif  and  that  the  only 
i*emedy  was  by  appeal.  Ex  parte 
HarUy.  264 

CHALLENGE. 

See  JuKY. 

CHARGE  OP  DEBTS. 

See  WILL,  2. 

COMMENCEMENT  OF  ACTION. 

See  Amendmxmt. 
Justice  of  the  Peace. 

COMMISSION. 

See  Costs,  4,  6.   Evidence,  1. 

COMMISSIONERS  OF  SEWERS. 

1.  The  Act  22  Vid.  c.  68,  authorized 
the  Grovernor  in  Conucil  to  appoint 
Commissionera  of  Sewers  for  the 
GemunUown  Lake  district,  in  the 
County  of  Albert;  and  gave  power 
to  the  Commissioners  to  cut  a  canal 
to  drain  the  lake  and  adjoining  lands, 


to  agree  with  the  owners  ot  any 
lands  taken  for  the  purpose,  as  to 
the  damages,  and  to  tax  and  assess 
the  owners  of  lands  in  the  district, 
to  defray  the  expense  of  draining, 
dykeinir,  Stc.  Under  this  Act,  Com- 
missioners were  appointed,  who 
owned  lands  within  the  district  to 
be  drained:  Held,  (Ritchie j  J.,  dis- 
senting). 1.  That  even  if  the  Com- 
missioners from  interest,  as  owners 
of  land  in  the  district,  were  disqual- 
ified from  performing  some  of  the 
duties  of  the  office,  they  would  be 
qualified  to  perform  other  duties: 
and  the  Court  had  no  power  to  annul 
their  appointment.  2.  That  the 
making  drains  and  dykes,  appor- 
tioning assessments  to' pay  the  ex- 
penses, and  agreeing  with  the  own- 
ers of  land  as  to  damages,  were  not 
judicial  acts.  3.  That  if  the  interest 
uf  the  Commissioners  was  a  disqual- 
ification for  the  performance  of  any 
particular  act,  the  proceedings  aris- 
ing from  that  act  might  be  set  aside. 
4.  That  under  the  power  given  to 
the  Commissioners  by  the  Act,  and 
by  1  Rev.  Stttt.  c.  67,  and  33  Fic/.  c. 
14,  they  might  assess  to  defray  the 
expenses  of  purchasing  a  mill ;  erect- 
ing a  dam  across  a  river;  making 
surveys,  and  for  interest  on  money 
borrowed  by  them  (these  being  nec- 
essary for  carrying  out  the  objects  of 
the  Act),  and  for  their  own  fees. 
Ex  paru  Calhoun.  Page  454 

2.  The  restrictions  §§  5  and  10,  of  I 
Rtv.  Stat.  c.  67,  as  to  the  notice  of 
executing  works,  and  obtaining  the 
consent  of  the  proprietors  of  land 
therefor,  do  not  applv  to  Commis- 
sioners appointed  under  the  Act  22 
Viet.  e.  53.  but  only  to  those  who  de- 
rive their  authoritv  solelv  from  the 
Rn,  Staiulen.  Und. 

3.  A.  was  assessed  as  a  proprietor 
of  land  in  the  Lake  district,  but  it 
afterwards  appearing  that  lie  had 
previously  conveyed  his  land  to  B., 
the  Commissioners  struck  A*$  name 
out  of  the  assessment,  and  substi- 
tuted /r«.  A  certtoran  to  bring  up 
the  assessment  on  this  ground  at  the 
instance  of  A.  was  refused,  it  not 
appearing  that  he  had  been  injured  by 
the  mistake,  or  that  the  Commission* 
ers  intended  to  enforce  the  assess* 
raent  against  him :  a  certiorari  was 
also  refused  on  the  application  of  B. 
— as  the  alteration  deprived  him  of 
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no  right  which  he  was  entitled  to — 
his  land  being  Justly  liable  to  the 
rate.    The  assessment  of  other  pro- 

grietors  of  land  in  the  district  not 
eing  increased  or  altered  by  the 
substitution  of  B's  name  in  the  place 
of  ^$j  that  is  no  ground  for  inter- 
fering with  the  assessment  on  the  ap- 
plication of  such  proprietors.     lb£d, 

CONDITION  PRECEDENT. 

In  a  contract  for  the  construction  of  a 
i-aili*oad,  it  was  agreed  that  the  en- 
gineer should  be  the  sole  Judge  of 
the  quality  and  quantity  of  the  work, 
and  that  there  should' be  no  appeal 
fi*om  hi4  decision,  except  as  therein- 
alter  provided.  It  was  farther 
ngrecd,  that  a\'iy  dispute  relative  to 
the  performance  of  the  work  under 
the  contract,  or  to  any  work  not  pro- 
vided for  in  the  contract,  and  all 
damages  claimed  by  either  party  for 
non  compliance  with  the  contract, 
should  be  referred  to  two  engineers, 
whose  decision  should  be  conclusive 
between  the  parties.  Held, —  (per 
Cdtter  C.  J.,  Parker  and  fiilmoi,  J.  J.) 
in  an  action  for  work  done  under  the 
contract,  and  -for  extra  work, — that 
it  was  a  condition  precedent  to  the 
bringing  the  action,  that  the  amount 
due  the  plaintifi  should  be  ascertain- 
ed by  the  arbitrators. 

Per  N.  Parker,  M.  R.— That  a  mere 
agreement  to  refer  to  arbitration 
does  not  onst  the  Court  of  Jaiisdic- 
tion;  but  that  where  a  reference  was 
madcy  which  was  not  shewn  to  have 
been  put  an  end  to,  no  action  could 
be  brought 

QtMsre,— Whether  if  the  defendant  had 
prevented  the  arbitration,  the  plain- 
tiff could  not  have  recovered  on  a 
declaration  averring  that  fact. 
Myers  v.  ^aint  AndrtwM  and  ^uehte  R. 
R.  Cd.  Page  677. 

CONSTABLE. 
•See  Execution,  2.     Plbadimg,  1. 

A  constable  to  whom  an  execution  is- 
sued out  of  a  Justice's  Court  under 
1  jRev.  Sial.  e,  1S7,  has  been  delivered 
to  be  executed,  is  liable  to  the  bail  in 
the  suit  before  the  Justice,  if  the  de- 
fendant (having  no  goods,)  offers  to 
surrender  himself  to  the  constable  in 
discharge  of  his  bail,  and  the  consta- 
ble refuses  to  receive  him,  and  falsely 
returns  to  the   execution,  that  he 


could  not  And  any  goods  and  chat- 
tels, or  the  body  of  the  defendant^ 
in  consequence  of  which  return  the 
bail  was  obliged  to  pay  the  debt. 
Tower  v.  Stephenson.  Page  93. 

CONTRACT. 

See  Account  Stated,  2.     CoNDniON 
Precedent. 

CONTRIBUTORY  NEGLIGENCE. 

See  Neguoence. 

CONVERSION. 

Sawing  up  logs  which  the  defendant 
owns  as  tenant  in  common  with 
the  plaintiff,  and  mixing  the  deals 
with  other  lumber  belongiiig  to  the 
defendant,  so  that  the  plaintiff  cannot 
identify  his  pi*operty,  amonnt-s  to  a 
destruction  of  the  common  property, 
for  which  the  plaintiff  may  maintain 
trover.  QiMere,  whether  the  mere 
shipping  of  square  timber  by  one 
tenant  in  common,  and  sending  it 
out  of  the  country  for  the  purpose 
of  sale,  amounts  to  a  conversion. 
MeKny  v.  Croaker.  20 

CONVICTION. 

.See  Summary  Conviction,  4. 

CORPORATION. 

S^e  Fredericton,  rCiTV  of) 
Univehsity  of  New  Brunswick. 

COSTS. 

See  Insolvent  DsBTORy  4.  Judgment 
Quasi  Nonsuit,  4,  6. 

1.  If  a  rule  for  Judgment  as  in  case  ot 
a  nonsuit,  is  discharged,  on  terms 
of  ffiviu^  a  peremptory  undertaking 
and  paying  the  costs  of  the  day,  and 
the  costs  are  not  taxed,  but  the  cause 
is  atKerwards  tried,  and  a  verdict 
obtained  by  the  defendant,  he  can- 
not tax  such  costs  as  a  part  of  the 
general  costs  of  the  cause. 

Siiies  v.  GilherL  166 

2.  Where,  in  replevin,  the  defendant 
succeeds  on  the  plea  of  property— 
the  substantial  issue— be  is  entitled 
to  the  costs  of  the  witnesses  called 
to  prove  such  plea,  though  their  «Ti- 
deuce  may  not  have  been  excIusiTely 
applicable  thereto.  fVffnmv.AAirnnf. 
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3.  Whero  a  motion  for  jadffment  as  in 
case  of  a  nonsuit  was  frefused,  on 
the  ground  that  the  cause  had  once  8 
been  carried  down  to  trial  and  made 
a  remamt,  and  the  defendant's  attor- 
ney was  oi*dered  to  pay  the  costs  of 
resisting  the  motion,  on  the  ground 
that   the  defendant  on  the  i-ecord 
was  only  the  noruinal   defendant. 
and  that  the  cause  had  been  settled  ; 
between  the  real  parties,  after  tlie, 
notice  of  trial,  of  which  the  attor- 1 
ney  was  awaro;  and  he  afterward'*  i 
obtained  a  rule  ex  parte  for  costs  ot'j 
the  day,  for  the  same  default  forj 
which  the  motion  lor  judgment  a«» 
in  case  of  a  nonsuit  had  been  refused , 
the  Court  not  being  aware  that  it 
was  the  same  cause ;  —  On  a  motion   1. 
to  set  aside  this  rule,  and  for  the 
attorney  to  answer  the  affidavits,  he 
produced    his  own   and  the  defen- 
dant's affidavits,  denying  that  the  de- 
fendant was   only  a  nominal  defen- 
dant, and  thatany  other  per  sou  liad 
authority  to  settle  the  suit,  or  to 
conti-ol  it,  the  motion  to  set  aside 
the  rule   was   discharged    without 
costs.     Graham  v.  H^timore    Page  217 

4.  The  charges  of  a  solicitor  attend- 
ing the  execution  of  a  commission 
to  examine  witnesses  in  England, 
and  the  expenf^es  of  taking  evidence 
de  bene  eeee  in  this  Province  (which  2 
Avas  not  used  on  the  trial)  are  not 
taxable  as  costs  in  the  cause. 
McGivern  v.  Stymesl.  840 

Under  the  ordinance  of  fees,  one  shill- 
in«^  only  is  taxable  for  attendance 
upon 'a  Judge.  Ibid, 

5.  Where  a  verdict  for  plaintiff,  in  an 
action  on  a  policy  of  insuiance  claim- 

*  ing  for  a  total  loss,  was  set  aside, 
siiid  the  defendant  after  a  notice  for 
a  second  trial,  confessed  judgment 
under  the  Act  18  Vict,  c.  9,  for  a  sum 
amounting  to  a  partial  loss  only, 
wliicli  the  plaintiff  accepted:  Held,  3 
that  he  wan  not  entitled  to  the  costs 
of  the  iii-st  trial.    Wood  v.  Stymesf  429 

0.  The  expenses  of  taking  the  evidence 
of  a  witne«<s  examined  de  bene  es'te 
before  the  first  trial,  but  which  evi- 
dence was  not  used ;  not  allowed  to 
the  plaintiff  as  part  of  the  expenses  of 
preparing  for  the  second  trial.    Ibid, 

7.  A  charge  for  a  copy  of  the  abbre- 
viated bill  used  on  an  equity  appeal, 
is  not  taxable,  In  addition  to  the 
copy  used  at  the  original  hearing, 
where  the  same  counsel  argues  both 
17 


the  original  hearing  and  the  appeal. 
Gilbert  v.  Campheli.  440 

The  Supreme  Court  on  hearing  an 
appeal  from  the  Divorce  Court,  has 
no  jurisdiction  to  grant  costs  to  the 
wife  peiuling  the  suit,  to  enable  her 
to  lu'osccute  the  appeal,  — no  such 
applicail(»n  having  been  made  to  the 
Court  below.     Hunter  v.  Hunter^ 

Page  59H 
COUNSEL  FEES. 

See  Keplevin.  8. 

COVENANT. 

See  Account  Stated,  3. 


CRIMINAL  LAW, 

Uy  the  Rev,  Stai,  c.  147,  any  person 
who  shall  unlawfully  and  malicioutly 

Cull  down  or  destroy  any  building, 
ridge,  or  other  erection,  shall  be 
guilty  of  felony:  Held,  1,  That  it 
was  not  necessary  to  allege  in  an 
indictment  under  this  Act,  for  pull- 
ing down  a  house,  that  it  was  done 
riotously.  2.  That  if  the  house  was 
pulled  down  unlawfully,  and  with- 
out any  bona  fide  belief  by  the  defen- 
dant that  he  had  a  right  to  do  it,  the 
Jury  might  infer  such  malice  as 
would  6uppoi*t  the  indictment. 
Rfgina  v.  Elston  2 

The  statement  of  a  deceased  witness 
taken  on  oath  by  a  magistrate,  de- 
tailing the  circumstances  under 
which  a  felony  was  committed,  is 
admissible  in  evidence  on  the  trial, 
uuder  the  Rev,  Siat,  c.  156,  §  7,  though 
it  is  headed  **  The  complaint,"  in- 
etead  of  **  The  examination,"  of  the 
deceased,  and  does  not  appear  on  its 
face  to  have  been  taken  in  pi*esence 
of  the  siccusedjit  being  proved  that, 
in  fad,  ir  wa'^  taken  in  his  presence, 
(Parker  and  RU chif,  JJ.^  d"bitan'ibu3,'i 
Reg.  V.  .VWtnr,  87 

On  an  indictment  for  steal! ug  goods, 
alleged  to  be  the  property  of  .4.  the 
defence  was,  that  the  goods  belonged 
to  the  prisoner,  and  never  were  •A^s 
property;  the  jnry  acquitted  the 
prisoner:  —  Held  (Wilmoty  J.,  dis- 
senting), that  the  acquittal  was  vir- 
tually a  finding  that  the  goods  wore 
not  the  property  of  ^.  and  therefore, 
that  it  was  not  a  case  in  which  the 
Judge  should  order  restitution  of  the 
goods,  under  the  Rtv,  Stat.  e.  159,  § 
21,  though  he  might  be  of  opinion 
that  the  verdict  was  wrong,  and  that 

the 
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the  goods  belonged  to  the  prosecu- 
tor. 

Held,  — per  WUmut,  J,,  —  that  the  ver- 
dict did  not  necessarily  establi«»h 
that  the  goods  did  not  belong  to  tlie 
prosecntor;  and  that  if,  nor  with- 
standing the  acquittal,  the  Judge 
was  fiatisfled  that  the  goods  did  be- 
long to  the  prosecntor,  he  was  bound 
to  order  restitution.    Peg.  v.  Evtlttk 

Page  201 

4.  On  an  indictment  for  stealing,  it 
appeared  that  the  goods  were  taken 
in  the  State  of  Maine,  and  brought 
into  this  province.  Held,  — that  in 
the  absence  of  proof  that  the  taking 
was  larceny  according  to  the  lawB 
of  Maine,  tlie  prisoner  could  not  be 
conyicted.    Reg,  v.  HUL  630 

CRUELTY. 

See  Divorce. 

CUMULATIVE  REMEDY. 

See  Wharf A6K  1. 

DAMAGES. 

See  Insurance,  7.     Intrufion,  2. 
Replevin,  1,  8.    School  Teacher,  2. 

DEED. 

See  Account  Stated,  2,  3. 

1.  ^.  leased  land  to  plaintiff  for  21 
years,  and  afterwards  conveyed  to 
B,  in  fee,  a  piece  of  land  including 
that  leased  to  plaintiff.  The  deed 
contained  the  following  words:  *|  A 
"  portion  of  which,  on  the  west  side 
"  of  the  brook,  is  under  lease  to  D, 
»*  (the  plaintiff,)  which  lease  is  not 
"  yet  expired."  B  conveyed  the 
whole  of  the  land  to  the  defendant ; 
and  both  the  defendant's  deed,  and 
the  deed  from  A  to  B,  were  register- 
ed before  the  plaintiff's  lease. 

Held,  1st,  that  B  was  only  a  purchaser 
of  the  reversionary  interest  in  the 
land  leased,  and  not  of  the  land 
itself,  till  the  expiration  of  the  lease, 
which  was  not  therefore  void  as 
against  him  under  the  Registry  Act. 
2.  That  as  B  was  not  a  subsequent 
purchaser  of  the  land  leased,  he  could 
not,  by  conveying  to  the  defendant, 
give  him  a  better  title  than  B  him- 
self had. 


3.  Thongh  a  snl>scquent  purchaser 
from  ji,  lor  ralnnbte  consideration, 
with  a  registered  deed,  would  avoitl 
an  unregistered  lease,  it  would  not  be 
so  if  the  conveyance  was  made  ex- 
prcs«5lv  Pubjectto  the  lease.  Downs 
V.  Gordon.  Page  174. 

2.  A  deed  from  an  administrator, 
under  license  to  sell  for  payment  of 
debts,  held  good  against  a  lumaflde 
purchaser  from  the  heir,  thongh  the 
deed  of  tlic  latter  was  first  i  egtstcred. 
and  the  Application  for  license  wai; 
not  made  till  nine  years  after  the 
death  of  the  ancestor. 

Sembfe^  that  a  purchaser  from  the 
heir  takes  the  land  f«uhjcct  to  ihc 
debtf  of  the  anoeritor.  Doe  v.  Rt.hrrt- 
fon.  134. 

3.  A  deed  of  conveyance  described  the 
land  as  a  piece  of  land  *•  briny  iot  num- 
"6t  <fren"  in  the  division  of  a  cer- 
tain property,  »*  and  running  from 
**  Crooked  Cretk,''  &c.;— Held,  thai 
the  whole  of  lot  No.  7  passed  by  the 
deed  (tbe  .grantor  having  tlie  right 
to  convey  the  whole)  though  the  line 
of  that  lot  did  not  run  from  Crooked 
Creek.    Stiles  v.  Keiver.  285. 

4.  An  unregistered  deed  of  release 
transfers  no  property  to  the  releasee, 
and  gives  no  right  to  enter  on  the 
land.     Paitiaon  v.  'Pingl*^.  55o. 

6.  As  l>etween  the  grantor  and  gran- 
tee, the  registry  of  a  deed  ti-ansfers 
the  title  and  possession  by  relation, 
from  the  delivery  of  the  deed;  but 
it  will  not  affect  the  immediate  right 
of  third  parties,  not  privy  to  the 
deed.  /*'>'• 

6.  The  Equity  Act  (17  Firf.  c.  18), 
directs  that  on  sales  by  a  barrister, 
he  shall  ^'  immediately  upoit  such 
•*  sale,"  execute  a  conveyance  of  the 
land  to  the  purchaser. 

Held,— That  this  meant— without 
any  unnecessary  delay ;  and  that 
throe  weeks  after  the  sale  was  not 
an  unreasonable  time  for  the  execu- 
tion of  the  deed.    Doe  v.  Coigley.  561. 

7.  Becoming  bail  for  the  grantor  is  a 
sufficient  valuable  consideration  to 
support  a  deed.  Crockford  v.  Equiia- 
bU  1m.  Co.  651. 

8.  A  deed  executed  in  a  foreign 
country,  may  be  proved  in  this  Pro- 
vince by  the  subscribing  witness,  for 
the  purpose  of  registry.  Ibid. 

DELIVERY. 

See  License  to  Cut  Tdiber.  _^, 
DEPOSITION 
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DEPOSITION. 
Se*;  Criminal  Law,  2.  Evidkxce,  1,  8. 

DE    PROmiETATE   PROBANDA. 
(WRIT  OF) 

St€  Replevin,  7.  8, 

DEPUTY. 

A  person  specially  depnlizcd  by  a 
Sheriff  to  execute  a  writ,  is  not  a 
dcpnty  within  the  meaning  of  1  Rfv. 
Sinl^  c.  131,  aud  is  not  required  to 
give  securitv.     Pat  uon  v.   Tingiry, 

Paige  566. 

DESCRIPTION. 
See  Deed,  3. 

DEVASTAVIT. 

See  Will,  3. 

DISCLAIMER. 

I.  Defcmlant  went  into  possession, 
under  a  verbal  lease  from  year  to 
year,  by  a  married  woman,  of  her 
own  properly,  made  witli  consent  of 
her  husband,  by  which  ihe  rent  was 
to  be  paid  to  her.  While  this  ten- 
ancy was  sabsisting,  the  husband 
denied  the  right  of  his  wife  to  make 
this  lease,  and  claimed  the  rent, 
^irhich  the  tenant  refused  to  pay  him, 
alleging  that  he  held  the  property 
tinderihelea^e  from  the  wife, ana  that 
while  the  leassc  continued,  the  hus- 
band had  no  right  to  the  land: — 
Held,  that  though  the  legal  effect  of 
the  lease  was  to  create  the  relation 
of  landlord  and  tenant  between  the 
husband  and  the  tenant;  the  denial 
by  the  latter  of  the  husband's  riffht 
to  the  i*ent,  did  not  amount  to  a  dis- 
claimer, and  entitle  the  husband  to 
eject  the  tenant;  as,  by  claimiiig  to 
bold  under  the  lease,  he,  in  eiiect, 
admitted  that  the  husband  was  his 
landlord.     Doev.Tayfor.    Pago  144. 

2.  A  mere  refusal  by  a  tenant  to  pay 
rent,  does  not  amount  to  a  disclaim- 
er. J  bid, 
DISTRESS. 

See  Lease,  I.    Wharfage,  1. 


DIVORCE. 

To  entitle  a  wile  to  a  divorce  on  the 
ground  of  cruelty,  there  must  be 
acts  of  violence  or  ilNtreatment  by 
the  husband,  by  which  her  life  or 
health  ai-e  endangered;  or,  there 
most  be  threats  of  such  violence  or 
ill-treatment,  under  circumstances 
which  lead  to  a  conclusion  that  there 
was  an  intention  on  his  part  to  carry 
such  threats  into  execution.  A 
slight  blow,  given  without  premedi- 
tation, and  in  consequence  of  insult- 
ing remarks  made  to  the  husband  by 
his  wife,  does  not  amount  to  cruelty. 
Hunter  v.  Hunter.  Page  693. 

DONATIO  MORTIS  CAUSA. 

A,y  shortly  before  his  death,  gave  his 
wife  a  box  containing  certain  things, 
under  cii-cumstances  which  would 
amount  to  a  donath  mortis  eauga. 
The  box  contained  a  deposit  receipt 
for  £300,  which  ^.  had  in  the  Bank. 
Held, — That  this  receipt  being  only 
evidence  of  a  debt,  and  not  a  docu- 
ment that  could  be  transferred  so  as 
to  make  the  Bank  liable  to  a  third 
party,  the  £800  did  not  pass  as  a 
dcnatio  mortis  causa,     Er  parte  Gerow, 

612. 

DOWER. 

See  Judgment  Quasi  Nonsuit. 

ENTIRE  CONTRACT. 

See  Insurance,  4. 

ENTRY  DOCKET. 

See  Bail,  1. 

EQUITY. 

5ee  Account.  Costs,?.  Mortgage, 3. 

M.  being  indebted  to  the  plaintiff  and 
other  persons  for  lumber,  aud  being 
also  indebted  to  the  defendants  gave 
them  a  warrant  of  attorney  to  con- 
fess judgment,  subject  to  a  dtfeasance 
stating  that  it  was  given  to  secure 
the  defendants  in  the  amount  due 
them  from  Af.,  and  in  all  sums  which 
they  might  pay  under  a  certain 
agreement  then  made  between  them* 
By  this  agreement,  the  defendants 
undertook 
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undertook  and  agreed  to  pay  (inter 
alia)  by  three  instalmeute,  all  balan- 
ce<9  duo  by  M.  on  logs  and  timber 
delivered  to  him  since  a  certain  day, 
— the  anionnts  to  be  fixed  by  orders 
drawn  by  him  on  defendants;  the 
defendants  to  have  power  to  issue 
execution  forthwith,  and  sell  all  the 
real  and  personal  estate  of  M.,  and 
after  paying  all  expenses,  to  retain 
the  proceeds  till  the  purposes  of  the 
agreement  wei^  satisfiea,  and  if  any 
surplus  remained,  to  pay  the  same 
to  M.  The  plaintiff  and  Jll.  having 
settled  the  amount  due  plaintiff  for 
lumber,  M.  drew  an  order  on  the 
defendants  for  the  amount,  and  they 
paid  the  first  instalment  to  the  plain- 
tiff, and  indorsed  it  on  the  order. 
When  the  second  instalment  came 
due.  the  defendants  refused  to  pay, 
because  M*a  property  f>old  under  the 
judgment,  was  insufficient  to  pay 
the  several  amounts  mentioned  in 
the  agreement.  Held,  I.  That  the 
plaintiff  having  assented  to,  and 
acted  upon  the  agreement  between 
the  defendants  and  M,^  tiio  relation 
of  trustee  and  ctslui  yve  trual  was 
thereby  created.  2.  That  the  dctcn- 
dants  were  absolutely  bound  by  ihe 
agreement,  to  pay  the  plaintiff  the 
amount  stated  in  the  order,  irrespec- 
tive of  the  amount  realized  under 
the  execution  against  AA ;  and  3. 
That  the  plaintiff  had  a  remedy  in 
Equity,  for  a  specific  performance  of 
the  agreement.  Pickard  v.  t  en/rd 
Bank.  Page  472. 

EQUITY  OF  REDEMPTION. 

See  Mortgage,  2. 

,       EQUITY  SALE. 

Sef  Deed,  6. 

ERROR,  (WRIT  OP) 

Su  Scire  Facias. 

ESTOPPEL. 

See  Award,  1. 

1.  A  party  relying  upon  a  judgment 
recovered,  as.  an  estoppel,  should 
plead  it  so  that  the  plaintiff  may 
take  Issue  upon  it.  Suits  v.  Fergu- 
$on.  110. 


2.  When  a  Judgment  is  not  pleaded  as 
an  estoppel,  out  the  facts  relied  on 
are  stated  in  a  notice  of  defence 
given  under  the  Act  13  Vid.  c.  32,  it 
is  open  to  the  jury  to  find  the  truth 
of  the  facts  on  which  the  plaintiff 
relies  as  an  answer  to  the  judgment 
and  execution.  ibid. 

3.  Plaintiff  purchased  lumber  tvom  J., 
but  before  he  sot  possession,  it  was 
seized  and  sold  under  au  execution 
issued  by  the  defendant  against  J. 
An  action  having  been  brought  by  /. 
against  the  plaintiff  for  the  price  of 
the  lumber,  it  was  agreed  between 
the  plaintiff  and  deiendant  that  the 
plaintiff  should  defend  the  action, 
on  the  ground  that  the  lumber  was 
rightfullv  seized  under  the  execu- 
tion, au  j  that  the  defendant  should 
save  the  plaintiff  harmless  in  case  he 
was  unsuccessful  in  the  action.  J. 
recovered  in  the  action,  and  the 
present  defendant  paid  Iiim  the 
amount  of  bis  Judgment:— Held, 
That  the  plaintiff,  by  so  defending 
the  action,  and  inducing  the  defen- 
dant to  i)ay  the  amount  of  the  verdict 
to  J.,  was  estopped  from  sueing  the 
defendant  for  the  conversion  of  the 
lumber,  on  the  ground  that  he  had 
no  right  to  levy  on  it.  Crocker  v. 
Hulchinson.         '  Page  189. 

4.  Defendant  purchased  lumber  from 
D,  who  claimed  to  be  the  owner. 
In  replevin  by  the  plaintift,  who 
owned  the  Ininber,  the  defendant 
cannot  set  up  as  a  defence,  that  Z>. 
had  authority  from  the  plaintiff  to 
pell  the  lumber  for  a  cprtain  price; 
the  defendant  in  purchasing  having 
dealt  with  D,  as  the  owner  of  the 
lumber,  and  not  as  the  plaintiff*6 
agent.    Davis  v.  CtuAitig.  383. 

EVIDENCE. 

See  Criminal  Law,  2.  Estoppel,  2. 
Judgment,  1.  Justice  of  the  Peace. 

1.  Where  a  bill  of  lading,  which  had 
been  proved  before  commissioners 
appointed  to  take  evidence,  was  not 
enclosed  in  the  return  of  the  com- 
missioners, but  was  offered  in  eri- 
dence  on  the  grouud  that  it  was  re- 
ferred to  in  the  depositions,  and  was 
indorsed  with  a  certificate  si/rned  by 
both  commissioners,  that  it  bad  beeli 
before  them;  and  the  handwriting 
of  one  of  the  commissioners  was 

proved 
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proved  by  a  witness,  but  that  of  the 
other  only  by  a  comparison  with  the 
signature  upon  the  commission: 
Held, — That  the  evidence  was  pro- 
perly rejected  at  the  trial. 

Semble,  that  it  would  be  admissible 
if  there  were  clear  evidence  that  it 
was  the  identical  paper  produced 
before  the  commissioners,  and  was 
in  exactly  the  same  state  as  when  so 
produced.  Thompson  v.  Reed,  Pasfe  7. 

2.  Where  a  criminal  charge  has  been 
tried  at  the  Se«Mons,  and  the  exami- 
nations taken  by  the  magistrate  on 
the  complaint,  ai*e  in  the  posession 
of  the  Clerk  of  the  Peace,  a  certified 
copy  from  him  is  evidence  under  the 
Act  21  Fie,  c.  3,  §  7,  Burgoifne  v. 
Moffatt.  13. 

3.  A  commission  issued  from  the  Su- 
preme Court  of  this  Province,  for 
the  examination  of  witnesses  in  /re- 
land,  in  which  the  plaintiffs  were 
named  '^  Hugh  James  and  Heatly  ff,y 
"his  wife."  The  depositions  re- 
turned were  entitled,  **In  the  Su- 
•'  preme  Court  of  Aora  ScoliW  and 
in  the  title  of  the  cause,  the  female 
plaintiff  was  called  **  Heatly  Jlnri' ; 
Held,  that  the  depositions  could  not 
be  received  in  evidence.  Dot  v.  Mc- 
Ijaughlin,  54 

4.  In  an  action  against  the  secretary 
of  the  Society  of  Underwriters  un- 
der the  Act  21  VicL  c.  61,  the  declar- 
ations of  an  underwriter  on  the  poli- 
cy, relative  to  the  subject  matter, 
arc  evidence  against  the  defendant; 
and  if  such  declarations  refer  to  facts 
stated  in  an  afHdavit  obtained  by  the 
plaintiff  respectins:  the  loss,  such 
affidavit  is  also  admissible.  Duffy 
V.  Stymesl,  197 

5.  A  report  of  the  circumstances  of  the 
loss,  made  to  the  defendants  by  their 
a^^ent,  a  copy  of  which  had  been 
given  to  the  plaintiff,  is  not  evidence 
without  notice  to  produce:  and 
qutert^  Whether  it  would  then  be  ad- 
missible. Ibid. 

6.  In  an  action  for  wages  due  the  in- 
testate as  master  of  a  ship,  a  letter 
written  to  him  by  the  owner  offer- 
ing to  employ  him  at  a  certain  rate, 
18  evidence  of  the  rate  of  wages; 
and  it  will  be  presumed  that  the 
offer  was  accepted  and  acted  on  by 
the  master.   Dorman  v.  Andrrson, 

215 

7.  In  an  action  charging  a  person  as 
executor   de  son  tort    by  meddling 


with  the  goods  of  the  deceased,  a 
declaration  of  the  deceased  while  in 
possession,  that  the  p^oods  did  not 
belong  to  him,  is  evidence  for  the 
defendant.    Powell  v.  Wathen. 

Pago  258 

8.  Where  one  of  the  parties  to  the  suit 
is  called  as  a  witness  by  the  other 
party,  it  is  discretionary  with  the 
J  udge  to  allow  him  to  be'  examined 
as  a  hostile  witness.  Atkinson  v. 
Atkinson.  271 

9.  The  opposite  party,  on  the  record 
is  not  necessarily  a  hostile  witness; 
his  conduct  on  the  stand  is  the  pro- 
per test.  Ibid. 

10.  A  notice  of  defence  given  under 
the  Act  13  Vict,  c.  32,  is  not  part  of 
the  JVmPriu«record,whichmay  there- 
fore be  put  in  evidence  without 
proving  the  notice,  or  accounting 
for  its  absence.    Latoton  v.  Adams. 

274 

11.  If  a  witness  called  to  prove  a  case, 
unexpectedly  gives  evidence  in  op- 
position to  it,  the  Judge  may  allow 
the  party  calling  such  witness,  to 
treat  him  as  hostile,  and  to  cross- 
examine  him;  though  the  effect  of 
doing  so  may  bo  to  discredit  his 
testimony,     f  avidson  v.  Arsineau, 

289 

12.  In  an  action  for  obstructing  a 
water-course,  flowing  through  the 
lands  of  the  plaintiff  and  defendant, 
an  ao^reement  between  them,  where- 
by tn^  defendant  agreed  to  enlarge 
the  water-course,  and  did  so,  and 
was  paid  for  it  by  the  plaintiff,  is 
relevant  evidence  for  the  plaintiff. 
Palmer  v.  Turner,^  290. 

13.  The  testimony  of  a  witness,  since 
deceased,  given  on  a  former  trial  be- 
tween the  samt;  parties,  may  be  re- 
ceived in  evidence  from  the  Judge's 
notes,  though  the  suits  ai-e  different, 
provided  the  question  in  issue  in 
each  is  substantially  the  same  (Ccw' 
ter,  C.  J.,  dubitante).   Bennett  y.  Jones, 

342 

14.  The  statements  of  the  plaintiff,  in 
a  bill  in  Equity,  under  oath,  are  evi- 
dence againbt  him,  in  an  action  at 
law.     Doe  v.  Ross,  346 

15.  In  a  prosecution  tried  before  the 
Mayor  of  Fredericton  for  violating  a 
bye-law  of  the  Corporation,  the  bye- 
law  must  be  proved.  Ex  parte  Mul- 
ligan. 381 

16.  A  witness  cannot  be  asked  in  cross 
examination,  for  the  purpose  of  con- 
tradicting 
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tradicting  him,  >vlicther  ho  haf*.  not 
made  a  certain  statement  in  proceed- 
ings filed  in  the  Danlcrnpt  Court  in 
England  unless  theorivinnl  proccod- 
ings  In  the  Bankrupt  C<»nrt  are  pro- 
duced. A  certified  copy  of  tlie  pro- 
ceedings is  not  sufficient  for  the  pur- 
pose.    CampbtU  v.  GUbeti.   Page  420 

17.  A  licence  to  sell  land  for  payment 
of  debts,  gniiited  by  the  Governor  in 
Council,  under  the'  Act  26  Geo.  3,  r. 
11,  may  be  proved  by  a  copy  of  the 
order  certified  by  the  Clerk  of  the 
Executive  Council  under  the  Act  21 
Viet.  c.  8.     Cavf^kfy  v.  Jnman.        390. 

18.  Evidence  is  admissible  to  contra- 
dict a  statement  made  by  a  witness 
for  the  defendant,  though  the  efi'ect 
of  such  evidence  may  bo  to  confirm 
tlie  plaintiff  *8  original  case. 

"Where  evidence  is  admissible  in 
itself,  the  time  of  its  admission  is  in 
the  discretion  of  the  Judge.  Heavy 
V.  Odell.  624. 

19.  Where,  by  the  certificate  indorsed 
on  a  deed,  it  appeared  to  have  been 
acknowledged  on  a  day  subsequent 
to  its  registry,  the  Registrar  may  be 
called  to  prove  the  day  of  registry, 
and  that  the  certificate  of  acknow- 
ledgment was  upon  it  at  that  lime. 
Doe  v.  Falls.  540. 

EXECUTION. 

See    Constable.      False    Imprison- 
MENTy  1.    Poundage. 

1.  An  execution  issued  on  a  summary 
judgment  is  a  justification  to  the 
SherifiT  for  any  act  done  under  it, 
without  proof  of  the  filing  of  the 
bill  of  costs,  as  directed  bv  the  Act 
12  Viet,  c.  40.     Paitiaon  v.  Tinglty. 

2.  Since  the  Act  22  Vid.  c.  27,  authoriz- 
ing constables  to  serve  processes 
from  Justices'  courts,  in  any  part  of 
the  county  for  which  they  are  ap- 
pointed, an  execution  issued  by  a 
Justice,  under  1  Rrv.  Stut.f  c  137, 
may  be  directed  to  any  constable 
of  the  county. 

Such  a  deviation  from  the  pre- 
scribed form  does  not  affect  the  sub- 
stance of  the  execution.  Atkinson  v. 
Desmond,  664. 

3.  A  fraction  of  a  day  will  not  be  con- 
sidered with  reference  to  the  time  of 
the  signing  indgment  and  issuing 
execution ;   therefore,  where  an  ex- 


ecution was  delivered  to  the  Sbcriflf 
before  the  judgment  was  actually 
signed,  but  on  the  same  dav  that  it 
was  signod,  it  wnji  held  regular.  St, 
Stephen  Bank  v.  A.  B.  and  Canada 
Railway  Co.  Page  629. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Anv  dealing  with  the  goods  of  a 
deceased  per^ion.  by  which  the  party 
so  dealing;  asj^umes  to  vxercif^c  a 
control  over  the  good.s,  is  evidence 
against  him  as  executor  de  son  turt. 
Fowetl  V.  H'affun.  258. 

2.  In  an  action  charging  a  person  as 
exf'cuto*'  de  S'm  tort  by  meddling  vvitU 
the  goiids  of  the  deceased,  a  declai-a- 
tion  of  the  dect-ased,  while  in  po»- 
Fcs^ion,  that  the  ^oods  did  not 
belong  to  him,  is  evidence  for  the 
defendant.  lind» 

3.  A  claim  of  an  administrator  for 
maintenance  of  the  intestate,  is  a 
charge  against  the  estate,  and  may 
be  allowed  by  the  Judge  of  Probates 
on  passing  the  administrator's  ac- 
count,    in  re  HoUy.  406. 

4.  Where  the  admiinstrator  claimed 
lor  a  period  of  ten  years  prior  to  the 
intestate's  death,  which  was  allowed 
by  the  Judge  of  Probates;  on  appeal 
by  the  next  of  kin,  the  amount  wa.« 
ri'duced  to  six  years.  Ibid. 

it.  While  during  the  j>eriod  claimed  for 
maintaining  the  intestate,  the  ad- 
niinii-trator  was  receiving  the  pro- 
ceeds of  the  intestate's  farm,  lie  was 
allowed  to  appropriate  such  proceeds 
toward  paying  his  demand.        Ibid, 

G.  Land  was  devised  to  an  executor 
to  sell,  if  necessary,  to  meet  any 
deficiency  of  assets  for  payment  of 
debts  and  legacies.  After  the  execu- 
tion or  the  will,  the  testator  convey- 
ed the  land  to  the  executor,  who 
undertook  to  pav  the  purchase 
money,  and  charged  himself  •with  it 
in  the  inventory:  Held, — that  he 
was  liable  for  the  amount,  and  that 
it  formed  part  of  the  residuary 
estate.  ff'dmorev.AVcftuin.  Page  408. 

7.  Where  a  legacy  is  charged  on  laud 
devised,  it  should  not  be  included  as 
a  payment  by  the  executor,  in  his 
account  with  the  estate.  Ibid. 

8.  A  testator  named  seven  executors 
in  his  will,  and  directed  that  if  any 
of  them  should  die  or  renounce,  the 
remaining  executoi-s  should  appoint 

others 
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others  in  iheir  place,  so  lh.it  (he  same 
iiiMiibcr  should  Mlvvays  exiMi.  Two 
of  the  executors  named  in  the  wii 
died,  and  the  survivors  appointed 
two  othi'1'4  who  w<»re  sworn  as  ex- 
cctiloi*^,  and  probate  granted  to  thnn 
after  the  ori<;!inii  jirobatc  was  «r rant- 
ed. Held,  that  the  testator  (-ouUl 
deie^rate  tliis  power  of  appointment 
to  tiis  executors,  and  that  the  two 
persons  ho  appointed,  could  stii>,  &< 
executoiN,  with  tho<c  iiani(*d  in  the 
will.     fTrighi  V.  Stackhouse,  Page  450. 

EXONERETUR. 

See  Affioavit.    Bail. 

FALSA  DEMONSTUATIO. 

See  Deed,  3. 
FALSE  IMPRISONVfENT. 

1.  A  party  arrested  on  an  execution, 
issued  upon  a  jud<^ment  si^rm^d  a* 
gainst  him  and  three  other8,and  who 
lias  been  di^char^od  by  a  Jtidge*s 
order,  on  the  jrrouiid  tliat  h*i  had  not 
becD  served  witli  process  in  the  suit, 
and  had  not  anihorized  an  appeai*- 
ance  to  be  entered  for  him,  may 
maintain  an  action  for  false  impiis- 
onment  against  the  judt^mcnt-plain- 
tiff,  at  whoso  instance  the  execution 
i48ued ;  though  the  judgment  has  not 
been  set  aside.    Sulis  v.  Ferguson, 

110 

2.  If,  as  a  defence  to  an  action  for 
falKc  imprisonment,  the  defendant 
pleads  a  jtnlgmcnt  recovered  against 
the  plaintitr  and  others,  and  execu- 
tion thereon,  the  plaintiff  may  reply, 
that  on  application  to  a  Judge,  his 
urrest  under  the  execution  was  set 
aside,  on  the  ground  that  he  had  not 
been  served  with  process  in  the  ac- 
tion, in  which  this  judgment  was 
recovered,  and  had  no  notice  there- 
of, and  had  not  appeared  therein. 

Ibid, 

3.  Defendant  caused  the  plaintiff  to  be 
arrasted  for  a  det^t,  which  was  se- 
cured by  a  mortgage  on  real  estate ; 
lie  afterwards  recovered  judgment, 
and  purchased  the  plaintiff's  equity 
of  redemption  in  the  mortgaged 
pi-cmisesy  at  Sheriff's  sale:  Held, 
that  though  this  might  bo  an  equita- 
ble satisfaction  of  the  debt  for  which 
the  plaintiff  was  in  castody,  the  de- 


fendant, in  the  absence  of  any  order 
of  the  Court,  for  the  plaintiff's  dis- 
ci ian;e  or  any  legal  termination  of 
the  suit,  shewn,  was  not  liable  to 
an  aeJion  for  refusing  to  discharge 
the  plaintiff,  and  retaining  him  in 
prison,  without  i-easonable  and  pro- 
bable cause.    McPhelim  v.  Weldon. 

Page  358 

FALSE  RETURN, 

See  CUNSTABLR. 

FORCIBLE  ENTRY. 

See  Trespass,  4. 

FRACTION  OF  A  DAY. 

See  Execution,  3, 

FRAUD. 

See  Insolvent  Debtor,  4.  Judg- 
ME."«T,  1.    Trespass,  9. 

FRAUDS.    (STATUTE  OF) 

B,  applied  to  the  plaintiff  to  hire  a 
horse,  and  was  refused.  Defendant 
then  said  to  plaintiff:  '*  If  you  give 
'*  him  the  horse  I  will  be  responsible 
"  if  anything  goes  wrong."  The 
plaintiff  let  B.  have  the  horse,  and 
ho  injured  him.  Held,  that  such 
promise  was  within  the  statute  of 
frauds,  and  not  being  in  wriring, 
the  defendant  was  not  liable.  Hamn 
V.  Me^/ee.  386 

FRAUDULENT   CONVEYANCE. 

See  TuKSPAS3,  9.    VoLuvtAur  Deed. 

FREDERICTON,  (CITY  OF) 

See  Anchorage.  Bte-law. 

1.  A  sale  by  the  Corporation  of  Preder- 
ieton  of  a  right  to  collect  market  tolls 
for  a  year,  is  not  illegal  under  the 
City  charter,  22  Vici.  e,  8;  and  a 
bond  given  to  the  City  by  the  pur- 
chaser, (who  was  authorized  to  col- 
lect the  tolls)  for  the  amount  of  the 
purchase  money,  may  be  enforced. 
(Ritchie,  J.,  dissenting)  CUy  of 
Frederielon  v.  Maliigan.  571 

2.  The  47th  section  of  the  charter, 
which  directs  that  no  person  shall 

be 


Digitized  by 


Google 


676         INSOLVENT  DEBTOR. 


INSURANCE. 


be  capable  of  acting  in  any  office 
accoaiitable  for  the  City  revenues, 
till  he  has  given  a  bond  with  suretiee, 
conditioned  to  pay  over  moneys  col- 
lected to  ilie  City  Treasurer,  does 
not  prevent  the  Coi potation  from 
making  an  arrangement  for  the  pay- 
ment of  a  gross  sum  for  market  toU<), 
in  lieu  of  the  «mall  siuiis  received 
from  timQ  to  time  on  encb  nrticlo. 

GENERAL  AVERAGE. 

See  Iksuraxce,  8. 

GERMANTOTVN  LAKE. 

Su  Commissioners  of  Sewers. 

GRIEVOUS  BODILY  HARM. 

See  Assault  and  Battery. 

HUSBAND  AND  WIFE. 

jSSse  Disclaimer,  1.    Divorce. 

INSOLVENT  DEBTOR 

1.  It  is  no  answer  to  an  application  for 
dischai^gre  by  a  debtor  who  has  re- 
ceived the  weekly  allowance  for  »\x 
months  under  the  Insolvent  Confined 
Debtors'  Act,  that  he  has  the  means 
of  supporting  himself:  that  is  a 
ground  for  suspending  the  order  for 
suppoit.   Detbrt$mfY  Mwiuty,  Pagel. 

2.  On  a  motion  for  discharge  under 
the  Insolvent  Confined  Debtors '  Act 
(1  Bev.  Stat.  c.  124,  §  9),  the  affidavit 
must  state  the  reason  why  the  appli- 
cation to  the  Justices  was  refused. 
It  is  not  sufficient  to  swear,  in  the 
words  of  the  Act,  that  the  former 
application  was  made  <<  without 
'*  success."    Hig^insy.  Hamilton,  12. 

3.  Defendant  having  been  arrested  on 
mesne  process,  applied  for  support 
under  the  Insolvent  Confined 
Debtx>rs'  Act  (1  iZev.  ^tal.  c.  124)  and 
was  refused.  He  afterwards  put  ia 
special  bail,  and  after  the  judgment 
was  again  arrested  on  a  ca.  bo.  Held, 
that  he  could  not  apply  to  the  Court 
fer  discharge  under  the  ninth  Section 
of  the  Act  until  he  had  made  another 
application  to  the  Justices  since  his 
second  arrest.  fftdiacey.CoUman.  19. 

4.  A  motion  for  discharge  under  the 
Insolvent    Confined    Debtors'  Act, 


was  dismissed  with  costs :  it  appear- 
ing that  defendant  had  been  ^illv 
of  fraudulently  making  away  with 
his  property,  and  had  refused  to  pay 
plaintiff,  although  he  had  ample 
means  after  the  commeocroentof  the 
action.    MtrriU  v.  Godfrey.  Page  101. 

INSURANCE. 

1.  Plaintiff  being  in  possession  of  a 
house,  effected  insurance  upon  it  as 
owner.  The  property  on  which  the 
lioufic  stood  was  lease-hold,  and  the 
title  for  a  term  of  ycai-s  prior  to  the 
insurance  wau  in  H^.,  under  whom 
the  plaintiff  professed  to  claim. 
Before  the  insurance,  9f.  assigned 
the  lease  to  B.  Held,  that  the  title 
was  in  B,  by  the  regihtry  of  the  a^- 
Hignment,  without  any  entry;  that 
the  plaintiff  was,  at  most,  but  tenant 
from  year  to  year,  and  conUl  not  re- 
cover'on  the  policy.  Crockfordv,  The 
London  4*c.,  Intaranre  Company.     162. 

2.  In  an  action  against  the  Secretary 
of  the  Society  of  Underwriters  un- 
der the  Act  21  Vict.  e.  61  the  declar- 
ations of  an  underwriter  ou  the 
policy  relative  to  the  subiect  mat- 
ter, are  evidence  a^ain^t  the  defen- 
dant; and  if  such  declarations  refer 
to  facts  stated  in  an  affidavit  ob- 
tained by  the  plaintiff  respecting  the 
loss,  such  affiaavit  is  also  admissible. 
DuffijY.Slymest.  197 

3.  A  report  of  the  circumstances  of  the 
loss  made  to  the  underwriters  by 
their  assent,  a  copy  of  which  had 
been  given  to  the  plaintiff,  is  not 
evidence  without  notice  to  produce: 
and  quare.f  whether  it  would  then  be 
admissible.  /&»</. 

4.  In  a  policy  of  insurance  on  build- 
ings and  merchandise,  one  of  the 
conditions  of  the  policy  declared, 
that  if  there  should  be  any  fraud, 
overcharge,  or  false  swearing,  the 
claimant  should  forfeit  all  claim  un- 
der the  policy;  —  Held,  that  the 
contract  was  entire,  and  that  if 
plaintiff  was  guilty  of  false  swear- 
ing in  reference  to  the  goods,  he 
could  not  I'ccover  any  part  ot  the 
insurance.  Cashman  v.  The  London 
i;r.  Insurance  Company.  246 

5.  The  mere  fact  that  the  defendants 
did  not  require  further  preliminary 
proof,  as  they  might,  under  the  pol- 
icy, have  done,  will  not  prevent 
them    availing   themselves   of    the 

objection 
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objection  that  there  has  been  faUe 
c»  wearing.  IM. 

C.  The  fact  of  the  defen<1ant«i'  a^^ent 
having  given  evidence  before  a 
uiagislrate,  on  an  inves^tigation  as 
fo  the  origin  of  the  fire,  held  under 
the  Act  21  Vicl,  c.  48»  is  no  evidence 
of  waiver  of  objection.  lUd. 

7.  A  veR«»el  sailed  from  Cienfufgos  for 
JWu;  York,  and  next  day  strack  on  a 
rock.  She  continued  on  her  voyage 
for  ten  days,  and  then  put  back  to 
Havana,  which  she  reached  in  five 
days  more.  A  survey  was  held, 
and  it  was  found  she  conid  not 
safely  proceed  to  A'ew  York  without 
repairs,  which,  the  master  said, 
would  cost  there  more  than  the  ves- 
sel was  worth,  though  they  could 
have  been  made  in  this  Province  for 
about  £75.  The  vessel  was  safe  in 
the  liarbor  of  Havana  witliout  re- 
pairs; and  instructions  might  have 
been  received  there  trom  the  own- 
ers, in  a  month;  —  Held,  that  the 
master  was  not  justified  in  selling 
the  vessel,  and  tiiat  the  underwriters 
were  not  liable  for  a  total  loss,  with* 
out  notice  of  abandonment. 

Stmbfe,  that  even  if  the  plaintiii'  could 
have  recovered  for  a  partial  loss,  it 
could  only  be  for  nominal  damages, 
as  there  was  no  evidence  by  which 
the  amount  of  Iohh  could  be  cnti- 
inated.     Al  ood  v.  StynuMt.      Pago  309 

8.  A  vessel  sailed  from  Shields  bound 
for  Provideucey  Hhodt  Island t  and  in 
consequence  of  a  storm,  part  of  the 
cargo  was  jettisoned,  and  the  vessel 
was  obliged  to  put  back  into  Cowes 
lor  repairs.  On  her  arrival  at  Pro- 
vidtwtf  a  general  average  was  made 
up,  including  the  wages  and  main- 
tenance of  the  crew  at  Cowes ;  Held, 
that  the  lule  of  general  average  pre- 
vailing at  Rhode  Isln*td,  and  not  the 
Englibh  rule,  was  to  be  adopted, 
though  the  policy  was  made  at  a 
British  port.    McGivern  v.  Stymesl. 

320 

9.  Plaintiff  insured  as  owner,  a  house 
in  his  possession,  on  leasehold  pro- 
perty, the  title  to  which,  prior  to  the 
insurance,  was  in  ff.  under  whom 
the  plaintiff  claimed  by  an  unregis- 
tered assignment  of  the  lease,  be- 
foi*e  the  insurance,  W.  had  assigned 
the  lease  to  B,  whose  assignment 
was  registered.  Held ,  —  that  by  the 
registry  of  the  assignment,  the  title 
was  in  B.  without   actual   entry; 

18 


and  Ihut  the  plaintiff  had  no  insura- 
ble interest.  [IMt  v.  Afuaroe,  1  Allen 
92,  overruled.]  Crcikford  v.  EquUahle 
Insurance  Coanpany,  Pake  651 

INTEREST. 

See  CoMMisaiONCRs  or  Sewers,  1. 
Insurance,  1.  9. 

INTRUSION. 

1.  The  right  to  the  soil  between  high 
and  low  water  mark  in  a  navigable 
river  being  in  the  Crown,  it  has  also 
the  constructive  possession,  and  may 
recover  by  information  of  iutrusion 
against  a  person  for  erecting  a  build- 
ing  thereon.  The  defendant  cannot 
set  up  as  a  defence,  the  public  right 
of  navigation  over  the  place,— -his 
building  not  having  been  placed 
there  in  the  exercise  of  any  Buch 
right.     Regina  v.  Taylor.  242. 

2.  (^utBre,  whether  damages  can  be  re- 
covered in  an  information  for  intru- 
sion, unless  they  are  alleged  in  the 
information.  Ifnd. 

3.  On  the  trial  of  an  information  for 
intrnsion,  a  nolU  ftroeequi  may  be  en- 
tered, if  the  evidence  fails  to  make 
out  the  case;  and  it  may  be  done  by 
the  Solicitor  Greneral  in  the  name  of 
the  Attorney  General.  Regina  v. 
Sturges.  632. 

IRREGULARITY. 

See  Execution,  3.    Scire  FAa^s. 
Service  of  Writ. 

JOINDER  OF  ACTIONS. 

Sihce  the  Act  21  Fid.  e.  20,  §  5,  the 
plaintiff  may  join  in  the  same  decla- 
ration, an  action  for  trespass  quare 
clansum  freg'dy  and  slander ;  each  of 
the  counts  being  in  the  form  of  tres- 
pass.    Lipiett  V.  McLaggan.         509. 

JUDGMENT. 

See  Staying  Proceedings.  Trespass,  2. 

1,  Plaintiff  and  defendant  had  each 
obtained  a  judgment  against.^.  The 
plaintiff  issued  execution  on  his 
judgment,  under  which  the  Sheriff 
levied  upon  lumber  belonging  to  A 
and  B,  The  defendant  then  issued 
execution 
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execntion  on  his  Judgment:  the  pro- 
perty was  advertiRcd  under  both 
execntion 8,  and  Jtu  right  in  the 
lamber  sold  (under  protest  by  defen- 
dant) to  satisfy  the  plaintiff's  ex- 
ecution, and  was  purchased  by  the 
plaintiff;  and  then  .^^  right  was  sold 
under  the  defendant's  execution,  and 

gurchased  by  him.  The  defendant 
aving  taken  possession  of  the  wliole 
of  the  lumber:  Held,  in  an  action  ot 
trover  brought  by  the  plaintiff 
against  him.— that  he  had  a  right  to 
show  that  the  plaintiff's  jnd^nient 
against  A  was  obtained  by  iiiiud. 
and  consequently,  that  he  obtained 
no  title  to  the  lumber,  by  the  pur- 
chase under  the  execution .  MrKoy  v. 
Crodter.  Page  20. 

2.  Except  nnder  special  circumstances, 
tlie  plaintiff's  attorney  is  not  entitled 
to  make  up  the  Judgment  roll,  in 
order  to  charge  it  against  the  defen- 
dant, till  damages  are  assessed. 
McInemnfV,  Chandler.  436 

3.  A  subsequent  judgment  creditor  of 
the  defendant  cannot  apply  to  set 
aside  a  prior  judgment  against  him, 
for  irregularity:  only  the  defendant 
himself  can  apply  on  that  ground. 
Robin9on  T.  JV.  6  and  Canada  RaUway 


and  Land  Co. 


630. 


JUDGMENT  A8  IN  CASE  OF 
NONSUIT. 

See  Costs,  1.  S. 

1.  Where  one  of  two  defendants,  in  an 
action  of  assumpsit,  who  had  appear- 
ed and  pleaded  iointlr,  settlea  the 
suit  witn  the  plaintin;  a  motion 
made  by  the  other  defendant,  for 
Judgment  as  in  case  of  a  nonsuit, 
for  not  proceeding  to  trial  according 
to  the  practice  of  the  Court,  was  re- 
fused, the  plaintiff  undertaking  to 
enter  a  sUt  proceesut.  McGlynn  ▼. 
Falcaner.  103 

2.  An  affidavit  stating  that  the  plain- 
tiff left  the  country  on  important 
business,  expecting  to  return  in  time 
for  the  trial,  but  was  unable  to  do 
so,  is  not  a  sufficient  answer  to  a 
motion  forjudgment  as  in  case  of  a 
nonsuit.  The  affidavit  should  state 
the  circumstances  which  prevented 
his  return,  in  order  that  the  Court 
may  Judge  whether  his  absence  was 
justified.  Duhrieay  v.  lAwnft stone.  240. 

8.  Where  the  record  is  withdrawn  in 


consequence  of  the  absence  of  the 
plaintiff,  who  was  to  be  a  witness  in 
the  caufe,  a  more  particular  f^tate- 
ment  of  the  circumstances  which 
caused  his  absence,  is  nfcos^ary, 
than  where  the  default  is  caused  bv 
the  absence  of  a  third  party.       Ibid. 

4.  An  action  for  dower,  under  the  Act 
21  Vict,  e,  25,  was  not  tried,  because 
the  defendtint's  connsel  objected,  and 
the  Judge  thought  it  con  Id  not  lie 
tiled  until  an  order  bad  been  made 
for  a  jury  of  view:  A  molion  for 
judgment  quasi  nonsuit  ft>r  not  pn>- 
crc'ding  to  trial,  was  rclnged  wiihont 
costs.     Dof  V.  Dowd.  Page  381. 

5.  A  cause  entered  for  trial,  was  with- 
drawn on  an  agieement  to  refer  to 
arbitration.  The  partitas  not  being^ 
tible  to  agree  upon  arbitrators,  tht* 
plaintiff  after  the  expiration  of  a 
year,  again  gave  notice  of  trial, 
which  the  defendant  objected  to  as 
irregular,  for  want  of  a  term's  notice 
of  the  plaintiff's  intention  to  pro- 
ceed in  the  suit.  The  record  being 
withdrawn  in  consequence  of  the 
absence  of  a  witness ; — A  motion  tor 
judgment  as  in  case  of  a  nonsnit  for 
net  proceeding  to  trial  according  to 
thisnotice,wa8  dismissed  with  costit. 
Hanson  v.  Gove.  433. 

JUDGMENT  BY  DEFAULT. 
(OFFER  TO  CONFESS) 

Where  the  plaintiff's  attorney  was  un- 
able, in  consequence  of  the  uninten- 
tional non-payment  of  Court  fees^, 
to  file  an  acceptance  of  an  offer  to 
confess  Judgment,  within  the  time 
allowed  Dy  the  Act  18  Viet.  e.  9,  and 
a  Judge's  order  was  made  granting 
him  further  time,  —  the  Court  re- 
fused to  set  it  aside.  Carridt  v.  Me- 
Leod.  627 

JUDICIAL  ACTS. 

^^f0  commissionbbs  of  sxwers,  1. 
Univebsitt  of  New  Brukswick,  4. 

JURAT. 

See  Affidavit. 

JURY. 

The  defendant  may  challenge  the  array, 
if  affinity  exists  between  him  ana 

the 
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the  Sheriff  who  snmmoncd  the  jnrv. 
fTrfffiore  V.  Levy,  V&ge  180 

JUSTICE  OP  THE  PEACE. 

See  Notice  op  Action. 

Ill  an  action  ag^ain^t  a  Justice,  the 
plaintiff  gfave  no  evidence  that  the 
action  wa^  not  commenced  tili  the 
oxpiratiou  of  a  month  after  the  no- 
tice; wliereiipan  the  Judi^e  directed 
a  nonsuit,  to  which  the  plaintiff  did 
not  submit,  and  obtained  a  verdict. 
On  motion  for  a  new  trial,  it  ap- 
peared by  the  Am  Priue  recoi*d,  that 
the  declaration  was  entitled  more 
than  a  month  after  the  notice.  Held, 
this  was  pritM  fade  evidence  of  the 
time  of  eommencin:^  the  action,  and 
fhat  the  nonsuit  was  wrongr,  but 
that  the  plaintiff  should  have  sub- 
mitted to' it;  therefora  a  new  trial 
was  granted.    BnxUr  v.  HalUlt,  Hi 

LANDLORD  AND  TENANT. 

^  DiSGLAIXKU,  I .     LraSK,  I. 

LARCENY. 
S*e  Criminal  Law,  4. 

LEASE. 

1.  ^.  became  tenant  from  year  to  year 
t^  B.  in  Jufjf,  IS58,  at  certain  rent. 
In  1860,  ./I.  a«<reed  to  purchase  the 
land,  and  gave  \\\a  note  for  the  pur- 
chase money,  takln^i:  from  B.  a  bond 
for  a  deed,  on  payment  of  the  note. 
The  purchase  was  not  completed 
and  was  abandoned  by  consent  of 
the  parties,  the  note  and  bond  being 
given  up,  and  A,  remained  in  pos- 
session of  the  land  without  any  new 
agreement.  Held,  —  that  the  orig- 
inal tenancy  was  not  determined  by 
the  agreement  to  purchase,  and  that 
B,  could  distrain  for  the  rent  from 
July,  1858,  when  A,  became  tenant. 
Croskill  v.  'Vortman.  648 

5.  By  the  regi!»try  of  an  assignment  of 
a  lease,  the  title  is  in  the  assignee 
without  actual  entry.  Croek/ord  v. 
Equitable  Insurance  Company.  651 

LEGACY. 

See  Executors  and  Administrators, 

6,7.  Limitations  (Statute  of). 

Will,  1,  2. 


.       LEVY. 

Se^-  Poundage. 

To  constitute  a  levy,  the  Sheriff  must 
do  some  act  to  enable  him  to  deliver 
possession  of  the  property  to  the 
purchaser,  such  as  marking  or  tak- 
ing possession  of  the  goods,  or  sep- 
arating them  fram  others:  he  can- 
not, by  a  general  sale  of  all  the  debt- 
or's goods  pass  the  title  to  property 
not  in  his  view,  and  on  which  he  has 
made  no  actual  levy.  Remolds  v. 
Ayers.  Page  333 

LICENCE. 
S*e  Deed,  2. 


/.  (To  aell  UtuL) 


1.  Where  a  petition  to  the  Probate 
Court  for  a  licence  to  sell  land  for 
payment  of  debts,  contains  the  state- 
ments required  by  the  Act,  and  due 
notice  has  been  given  to  the  parties 
interested,  the  Court  has  Jurisdic- 
tion over  the  matter;  and  if  a  licence 
is  granted,  and  a  sale  of  the  land 
takes  place,  the  title  of  the  purchas- 
er cannot  be  impugned  in  au  action 
of  ejectment,  bv  evidence  that  no 
debts  were  due  by  the  estate  at  the 
time  the  licence  was  applied  for. 
In  such  case,  the  decree  of  the  Pro- 
bate Court  can  only  be  questioned 
by  appeal.    Dot  v.  RoherUon.        13i 

2.  An  order  of  the  Governor  and 
Council,  entered  in  the  minutes, 
made  under  the  Act  26  Geo.  3,  c.  11, 
§  18,  authorising  au  executor  to  sell 
land  for  the  payment  of  the  testa- 
tor's debts,  is  a  sufficient  licence  to 
the  executor  to  sell.  Caughey  v.  In- 
min.  399 

3.  A  licence  by  the  Surrogate  Court, 
to  sell  real  estate,  need  not  be  sign- 
ed by  the  Jud^:  it  is  sufficient  if 
signed  by  the  Registrar,  as  tlie  act 
of  the  Court.     Dot  v.  Fails.  540 

//.  {To  cut  Timber.) 

A,  having  a  licence  from  the  Crown  to 
cut  lumber,  agreed  with  B,  that  he 
should  ^o  upon  the  land  and  cut, 
and  deliver  the  lumber  to  A,  at  a 
certain  place;  and  that  on  delivery, 
A.  would  pay  him  20*.  per  M.  for  the 
lumber;  and  he  also  agreed  to  fur- 
nish B,  with  supplies  to  get  this  lum- 
ber 
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ber.    Held,  that  an  til  delivery,  or 
eome  transfer  by  0.  of  the  lumber 
cnty  no  property  in  it  vested  in  A, 
Reynolds  V.  Jlytrs.  Page  333 

LICENCED  TAVERN. 

Where  a  building  nned  as  a  dancing 
room,  was  bnilt  separate  from  a 
boose  licensed  as  a  tavern,  but  had 
commnnication  therewith  through  a 
porch,  and  there  was  no  other 
entrance  lo  the  dancing-room ; — 
Held,  that  it  was  a  part  of  tho  house, 
and  that  the  proprietor  wa^  lialile  to 
a  fine  under  a  B3*e-law  of  the  city 
for  allowing  mn<^ic  to  be  plaved 
thei*ein.    Ex  parte  Harry,  264. 

LIEUTENANT  GOVERNOR. 

Stt  Universitt  of  New  Bruns- 
wick, 3.  4. 

LIMITATIONS,  (STATUTE  OF) 

Set  Abverse  Possession,  1,  3,  4.. 

1.  Plaintiff  purchased  land  in  1836, 
which  was  chargeable  with  the  pay- 
ment of  a  legacy, and  took  a  mortgage 
from  Jiy  to  indemnify  himself  against 
the  legacy .  In  1840,  Ji  sold  the  mort- 
gaged land  to  the  defendant,  who 
went  into  possession,  and  continued 
to  occupy.  In  1860,  the  plaintiff  hav- 
ing been  compelled  to  pay  the  legacy, 
brought  ejectment  on  the  mortgage ; 
— ^Held,  that  his  right  of  entry  ac- 
crued, on  the  execution  of  the  mort- 
gage, and  not  on  the  breach  of  the 
coodition ;  and  that  as  the  defendant 
had  been  in  possession  more  than 
twenty  years  before  action  bronght, 
the  plaintiff's  right  was  barred .  {Dot 
V.  Lewhtr,  3  AlUn,  23,  distinguished.) 
Do€  V.  Jones,  252. 

2.  Where  the  Statute  of  Limitations 
was  pleaded  to  an  action  against  the 
executors  of  the  maker  of  a  promis- 
sory note  given  to  a  banking  com- 
pany, and  the  only  evidence  to  take 
the  case  out  of  the  Statute  was  that 
of  the  President  of  the  Rank,  who 
stated  that  the  maker  of  the  note  had 
authorized  him  to  retain  out  of  a 
sum  of  money  in  his  hands,  an 
amount  for  interest  on  the  note, 
and  that  he  had  done  so,  and 
made  a  memorandum  thereof  on 
a  paper,  which   he  produced;    but 


there  was  no  entry  of  such  payment 
in  the  books  of  the  Bank,  and  no  in- 
dorsement  thereof  upon  the  note, 
and  no  receipt  given  to  the  maker  of 
the  note ; — the  Court  refused  to  set 
aside,  as  being  against  the  weight  of 
evidence,  a  verdict  in  favor  of  the 
defendants.  Ckariotle  CoviUy  Bank 
V.  Berry.  Page  520. 

LIMIT  BOND. 

A  debtor  in  custody  of  the  Sheriff  of 
f\  on  a  en.  $»,  ef^iniped  into  the  county 
of  Y,  and  was  there  arrasted  under 
a  Judge's  warrant  for  the  escape, 
and  rnmmittcd  to  the  custody  of  the 
Sheriff  of  Y.  who  gave  him  the  limits. 
Held, ~t hat  the  Sheriff  had  no  right 
to  take  a  limit  bond,  and  the  party 
not  being  in  close  custody,  the  Court 
refused  either  to  set*  aside  the 
Judge's  wari*ant  or  to  cancel  the 
limit  bond .    Ex  parte  Haines.       25 1  • 

MALICE. 

See  Action  at  Law.  Criminat.  Law,  I . 
Malicious  Pkosbcution. 

MALICIOUS  INJURIES. 

iSee  Crixiitat.  Law,  1. 

MALICIOUS  PROSECUTION. 

1.  The  defendant  made  a  complaint 
before  a  magistrate  against  the  plain- 
tiff, on  which  he  was  indicted  at  the 
Sessions,  and  acquitted :  the  prosecu- 
tion was  conducted  by  the  Clerk  of 
the  Peace,  but  the  defendant  con- 
sulted with  him,  and  procured  the 
attendance  of  the  witnesses  at  the 
trial:  Held,  in  an  action  for  mali- 
cious prosecution,  to  be  sufficient 
evidence  that  the  defendant  was  the 
prosecutor.    Burfroyne  v.  MoffuL  IS. 

2.  Any  motive  for  a  prosecution,  other 
than  that  of  wishing  to  bring  a  guilty 
party  to  justice,  is  a  malicious  motive. 

IkuL 

3.  Malice  may  bo  inferred  from  the 
want  of  probable  cause;  and  the 
inference  is  Bti*engtbcncd  when  the 
defendant  does  not  come  forward 
as  a  witness  to  rebut  it.  IbUl. 

4.  In  an  action  for  malicious  prosecu- 
tion, the  question  of  want  of  probable 
cause  should  be  determinea  by  the 
Judge:    and  where  both  that  ques- 
tion 
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tion,  and  the  question  of  malice  were 
left  to  the  jury,  who  found  a  verdict 
for  the  defendant,  a  new  trial  was 
granted.  HuqhMony.KtUh,  Page  559. 

MANDAMUS. 

1.  A  mandnmuf  lies  to  the  Coi«p(>ration 
of  St,  Johnj  to  levy  and  collect  the 
moiccy  of  the  amount  assessed  and 
apportioned  by  the  Commissioners, 
on  the  parties  benefited  by  the  ex- 
tension of  a  street  laid  out  under  the 
Act22  Fid. c,  44.    Ex paittJonrs.   183 

2.  Where  work  was  tlone  at.  the  gaol, 
hv  dii-eclion  of  the  Sheriff  of  the 
County,  a  mnndnmtm  was  refused  to 
compel  the  General  Sosnions  to  pay 
for  ttie  work — it  not  appearing  that 
they  had  authorized  the  Sheriff  to 
liaveitdone.     Ex  parte  Thomat,    356. 

MARKET  TOLLS. 

Sti   FUEDERICTON   (CiTT  OF) 

MARRIAGE. 

Sff  SuMUARY  Conviction,  1. 

MASTER  AND  SERVANT. 

See  Trespass,  11. 

In  an  action  for  wajres,  as  Secretary  of 
an  incorporated  Company,  the  plain- 
tiff who  had  been  appointed  Secre- 
tary by  a  former  Board  of  Directors, 
relied  on  the  defendants  having  paid 
for  goods  ordered  by  him,  and  for 
work  done  by  his  orders  for  their 
benefit.  Before  the  goods  were 
ordered,  the  defendants  had  appoint- 
ed another  person  as  Secretary,  and 
had  notified  the  plaintiff  that  he  was 
not  the  Secretary  of  the  Company. 
Held : — that  such  a  payment  was  not 
a  recognition  by  the  Directors  of  the 
plaintiff's  right  to  srive  the  orders, 
or  an  acknowledgment  that  he  was 
the  Secretary  of  the  Company;  and 
therefore  he  could  not  recover. 
Ansley  v.  Albert  Mining  Co.  391. 

MERGER. 

See  Set  off. 

MONEY  HAD  AND  RECEIVED. 

1.  The  master  of  a  ship  having  died, 


the  owner  went  on  board  and  took 
charge  of  the  master's  effects 
Among  them,  was  a  sum  of  money 
which  the  mate  took,  claiming  it 
under  an  alleged  asrreement  with  the 
master  to  pav  htm  extra  wages. 
The  owner  did  not  resist  the  mate's 
taking  the  money ;— Held,  that  prima 
fneie  the  money  belonged  to  the 
master,  and  that  the  owner,  having 
taken  possession  of  it,  was  liable  to 
the  administrator, for  money  had  and 
received.  Dtrman  v. Anderson,  Pago  215. 

2.  Plaintiff  einploved  defendant,  an 
attornev,  to  collect  a  debt  due  to 
plaintiff  from  w^,  and  authorized  him 
to  allow  the  amount  in  the  transfer  of 
a  mortgage  from  .4  to  B,  a  ci*editor  of 
the  plaintiff.  He  afterwards  revoked 
the  authority  so  to  appropriate  the 
amount,  but  the  defendant  neverthe- 
less arranged  the  debt  in  the  transfer 
of  the  mortgage;— Held,  that  as  the 
defendant  had  not  received  money 
or  money's  worth,  he  was  not  liable 
to  the  plaintiff  in  an  action  for  money 
ha<l  and  received.    Neil'v,  Jack,  237. 

3.  The  right  to  waive  a  tort,  and  bring 
an  action  er  contractu,  applies  only  to 
actions  for  monev  had  and  received. 
McCulletf  V.  ffard.  505. 

4.  Defendant  agreed  to  deliver  deals 
to  H,,  on  board  a  vessel,  in  payment 
for  goods.  While  the  deals  were  be- 
ing delivered,  H's  agent  agreed  to 
pay  the  defendant  cash  for  half  the 
deals,  and  paid  him  £20,  on  account ; 
but  before  the  loading  of  the  vessel 
was  completed,  H.  became  bankrupt 
in  England,  and  his  agent  in  this 
country  refused  to  malse  anv  farther 
payment  to  the  defendant,  but  gave 
him  the  bill  of  lading  of  the  cargo, 
which  he  sold  for  his  own  benefit. 
Held,  —  that  the  portion  of  the  car- 
go shipped  before  //>  bankruptcy 
vested  in  his  assignees;  that  the 
sale  thereof  by  the  defendant  was  a 
conversion;  and  that  the  assignees 
might  waive  the  tort,  and  bring  an 
action  for  money  had  and  received. 
Carriek  v.  AtHnson,  515 

5.  A  declaration  contained  special 
counts,  and  also  a  count  for  money 
had  and  raceived,  and  the  particu- 
lars were  applicable  to  both  counts : 
Held,  that  the  plaintiff,  failing  on 
the  special  count,  could  recover  on 
the  count  for  money  had  and  re- 
ceived, though  his  counsel,  in  open- 
ing the  case,  did  not  claim  to  rely  on 

that 
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that  coant. 


Ibid. 


MONEY  PAID. 


A,f  haTinff  a  contract  with  the  defend- 
ant to  do  work  on  a  railway,  trans- 
ferred it  to  the  plaintiff,  who,  at 
the  defendant's  inquest,  gave  liis 
note  to  •^.  for  an  amount  estimated 
at  a  penny  a  yai*d  on  the  work,  be- 
ing a  honuB  for  the  transfer,  —  de- 
fondant  undertaking  that  if  the  plain- 
tiff was  preTented  b^  ill  ness  or  ut  her- 
wise  from  completing  the  work,  he 
would  pav  the  penny  per  yard  for 
the  portions  unfinished.  The  plain- 
tiff not  baring  completed  the  work, 
—  having  at  the  defendant's  request, 
gone  to  work  elsewhere,  and  having 
paid  the  amount  of  the  note  to  A; 
— Held,  that  he  could  recover  from 
the  defendant,  as  money  paid  to  his 
use,  the  amount  he  had  been  so 
oblisred  to  pay  Jl.  Hatokins  v.  Mc- 
BtaS.  Page  209 

MORTGAGE. 

See  Limitations,  (Statute  or)  1, 
Replevin,  2,  3. 

1.  A  mortgagee  of  land,  not  in  pos- 
session, has  without  delivery,  no 
property  in  logs  out  upon  the  land 
by  the  mortgagor  under  an  agree- 
ment by  which  he  was  to  receive  a 
certain  sum  per  thousand  from  the 
mortgagee,  on  delivery  of  the  logs. 
DeeBrisay  v.  McPhelim.  327 

2.  Scm6/e  — thatif  a  mortgagee  pur- 
chase the  equity  of  redemption  at 
Sheriff's  sale,  the  mortgage  debt  is 
extinguished.    MePMvn  v.  WtLdon, 

358 

3.  A  deed  though  absolute  in  form, 
decided  only  to  be  a  mortgage,  on 
evidence  that  such  was  the  inten- 
tion, and  a  subsequent  deed  from 
the  grantor  to  a  third  person  with 
notice  of  the  prior  deed  though  reg- 
istered first,  decreed  to  stand  subor- 
dinate thereto,  and  the  grantee  in 
the  second  deed  allowed  to  redeem. 
HUlwk  V.  FrizxU.  65fl 

NAVIGABLE  RIVER. 

See  Intrusion,  1. 

NEGLIGENCE. 
iS^e  Gabbier,  2, 3. 


In  an  action  for  running  down  and  in- 
juring a  vessel,  whew  there  wa< 
negligence  on  both  sides,  and  the 
jury  fownd  there  was  more  negli- 
gence on  the  part  of  the  plaintiff, 
than  on  the  part  of  defendant,  the 
plaintiff  cannot  recover  for  the  in- 
jury.   Day  V.  Hathiwajf.       Page  388 

NEW  TRIAL. 

1.  Where  a  cause  was  tried  out  of  it» 
oi^er,  ill  the  absence  ot  the  defen- 
dant, on  statement  of  plaintiff  *s.cottn- 
sel  that  it  was  undefended,  the 
Court  set  aside  the  verdict  on  affi- 
davit of  the  defendant,  that  he  had 
a  good  defence  on  the  merits,  and 
intended  to  defend  the  suit.  Sayre 
V.  Steevea,  86 

3.  Wlierc  a  cause  wan  tried  In  its  or- 
der, as  undefended,  in  the  absence 
ot  the  defendant's  attorney,  who  was 
prevented  by  illness  from  leaving 
his  house,  and  no  application  was 
made  for  time  when  the  cause  was 
called  on ;  a  rule  niei  to  set  aside  the 
verdict  was  refused,  it  appearing 
that  the  attorney  had  been  in  Court 
a  few  days  before  the  trial,  and  had 
made  arrangements  that  another 
cause  in  which  he  was  the  attorney, 
and  which  stood  higher  on  the  dock- 
et than  this  cause,  should  stand  over 
in  consequence  of  hU  illness  Boirte 
V.  Elston.  164 

3.  It  is  no  ground  for  a  new  trial,  that 
a  witness,  in  giving  his  evidence, 
made  a  mistake  as  to  the  contents  of 
a  letter  about  which  he  was  examin- 
ed ;  the  Court  being  satisfied  that  the 
evidence,  as  corrected,  would  not 
have  altered  the  result  of  the  trial. 
Magee  v.  ffetmtnre.  280. 

4.  Where  a  plaintiff  was  nonsuited,  at 
his  own  request,  in  consequence  of 
certain  evidence  given  by  the  defen- 
ant,  he  cannot  move  to  set  aside  the 
nonsuit,  on  the  ground  that  such  evi- 
dence was  improperly  admitted. 
Hiffmes  V.  BiUtngt.  232. 

5.  A  new  trial  cannot  be  granted  in  a 
summary  action  under  the  Act  12 
Vict,  c.  40,  though  evidence  may  liave 
been  improperly  rejected,  or  the  jury 
may  have  been  misdi  rected .  t%  v . 
Yetnnans,  267. 

6.  Where,  after  notice  of  trial,  the 
parties  agreed  to  settle  the  puit,  and 
a  release  was  given,  but  tiie  plaintiff, 
without  any  further  notice  to  the 

defendant 
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defendant  or  liis  attorner,  and  in 
their  ab^-cnce,  tried  the  cause,  and 
obtained  a  verdict,  the  Court  refuf^ed 
to  eet  aside  the  verdict  and  enter  a 
discontinuance, — tlie  proper  remedy 
being  to  move  for  a  new  trial  on  the 
ground  oi^urprige,  and  ihen  to  plead 
the  reloase  puts  darr,  rotUinttanee, 
Jnhf»on  V.  Meuonald.  Page  379. 

7.  In  a  money  demand,  the  ^mallneos 
of  the  verdict  in  a  gionnd  for  retuR- 
ing  a  new  trial.    CaldwtU  v.  Ktith.  690, 

NISI  PRIUS  RECORD. 

■^ee  Amrmdmknt.  Evidilkck,  10. 

Justice  of  the  Peace.     JJotice  of 

Defence. 

NOLLE  PROSEQUL 

See  Intrusion,  S. 

NONSUIT. 

See  Justice  of  the  Peace.    New 
Tkial,  4.    PLEADino,  2,  3. 

NOTICE  OF  ACTION. 

The  name  and  place  of  abode  of  the 
plaintifi-8  attorney  need  not  be  **  en- 
*'doi*fied''  on  the  notice  of  action 
flerved  on  a  Jufstice  of  the  Peace, 
under  1  Rtv.  SUit.  c  129,  §  8;  it  is 
sufficient  if  they  are  stated  atthoforrt 
of  the  notice.  ' BaxUr  y>  HaHeiL  544. 

NOTICE  OF  DEFiiNCE. 
»See  Replevin,  6.    Estoppel,  2, 

A  notice  of  defence  given  under  the 
Act  13  Fid.  e.  32,  is  not  part  of  the 
Nisi  PnuA  record,  and  may  therefore 
be  put  in  evidence  without  proving 
the  notice,  or  accounting  for  its 
absence.    Lawlon  v.  Mams.         274. 

OVERSEERS  OF  THE  POOR. 

1.  Overseers  of  the  Poor,  not  having 
any  corporate  ri^ht,  cannot  maintain 
an  action  against  a  person  who 
brings  into  their  Parish,  paupers 
who  became  chargeable  thereon: 
such  act  being  no  injury  to  the  Over- 
seers individually.  GiiUitpie  v.  PhU- 
hv9.  221. 

2.  In  an  action  by  Overseers  of  the 
Poor  against  defendant  for  bringing 
paupers  Into  the  Parish  who  became 


chargeable  thereon,— alleging  that 
the  plaintiffs,  as  Overseers,  were 
compelled  to  support  the  paupers, — 
if  the  plaintiffs  do  not  prove  that 
they  were  Ovei^seers  at  the  time  the 
paupers  were  brought  into  the 
PariHh,  they  fail  in  proving  a  ma- 
terial allegation,  and  will  be  non- 
suited. Ibid. 

PARISH  SCHOOLS. 

See  Assessment.     School  Teacher. 

PARTIAL  LOSS. 

See  Insuuance,  7. 

PARTNERSHIP. 

See  AWAKD,  8. 

PAYMENT. 

See  Appropriation  or  Pathekt. 

PAYMENT  OF  MONEY  INTO 
COURT. 

1 .  Where  a  specific  contract  is  declared 
on,  payment  into  Court  admits  that 
contract;  but  where  a  contract  is 
set  out  in  general  terms  which  may 
apply  to  more  than  one  transaction, 
payment  only  admits  a  contract  to 
1  he  extent  of  the  amount  paid.  Wed- 
kfr  V.  Pendleton.  Page  402. 

2.  The  declaration  stated  that  defen- 
dant was  indebted  to  plaintiff  in  £1,- 
000  for  salvage  ''  of  a  certain  ship" ; 
and  in  £1,000  for  work  and  labour 
performed  with  plaintiff's  steamer  at 
defendant's  request.  The  defendant 
paid  £15.  into  Court,  generally. 
Held,that  this  did  not  admit  any  con- 
tract for  salvage  beyond  the  amount 
paid  in.  Ibid. 

PLEADING. 

Ste  False  Imprisonment,  2. 
Replevin,  5,  6, 

1.  The  declaration  alleged  the  issue  of 
a  capias  out  of  a  Justice's  Court 
agaiiifst  .4.,  at  the  suit  of  M. ;  that 
the  plaintiff  became  bail  for  a^.;  that 
judgment  was  recovered,  and  execu- 
tion issued,  and  delivered  to  defen- 
ant,  a  constable ;  that  ^.  had  suffici- 
ent goods  and  chattels,  which  were 

pointed 
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pointed  out  to  (lie  defendant,  and 
out  of  which  be  could  have  levied 
the  execution;  but  that  he  refused 
to  levy  on  the  goodH,  and  falsely  re- 
turned on  the  execution,  thai  he 
could  not  find  any  goodn  or  chattels, 
or  the  body  of  ii  .,* whereby  the  plain- 
tiff as  bail  was  compelled  to  pay  the 
debt.  Held,  per  Carter,  C.  J.',  jV. 
Parktr,  M.  R.,  and  fTilmot,  J^^Parker, 
J.fdbsenlitnie,)  that  the  declaration 
disclosed  no  cause  of  action;  the 
undertaking  of  the  bail  bcin^,  that 
they  should  be  answerable  for  the 
debt,  or  that  t^.,  the  defendant, 
should  be  rendered  into  custody^ 
unless  he  pointed  out  property  to 
satisfy  the  execution ;  and  the  decla- 
ration did  not  shew  that  the  bail  had 
done  all  that  their  undertaking  re- 
quired.     Tower  t.  Stephenson,      93. 

2.  Though  a  declaration  does  not  Eet 
out  a  good  cause  of  action,  if  the 
alleged  cause  of  action  is  proved  the 
defendant  is  not  entitled  to  a  non- 
suit; but  if  a  material  allegation 
is  not  proved,  a  nonsuit  will  be 
granted.     GiUetpie  v.  PhUlips.       221 

S.  Though  the  averments  in  tne  declar- 
ation are  proved,  if  a  material  aver- 
ment, essential  to  the  maintenance 
of  the  action,  is  omitted,  the  defen- 
dant will  be  entitled  to  a  nonsuit, 
though  he  might  have  demurred. 
McPh^imy.  vTtld^,^  358 

4.  To  a  declaration  in  trespass  for 
breaking  and  entering  the  plaintiff's 
close,  taking  away  60,000  feet  of 
deals  and  a  horse,  and  disposing  of 
the  same  to  defendant*s  use,  the  de- 
fendant ])leaded — as  to  breaking 
and  entering  the  close,  seizing  and 
carrviug  away  the  goods,  ana  con- 
verting and  disposing  of  the  same  — 
actio  non,  because  A,  had  recovered 
a  judgment  in  a  Justice's  court  of 
the  county  of  £.,  against  the  plain- 
tiff, for  £4  ]8«.  8<f,  on  which  execu- 
tion was  issued  and  delivered  to  B,. 
a  constable,  to  be  executed ;  that  B. , 
as  such  constable,  and  defendant  as 
bis  servant,  and  by  his  command, 
seized  and  took  the  goods,  and  en- 
tered the  plaintiff's  close  for  that 
purpose ;  and  that  after  advertising 
the  goods,  B.  sold  the  horse  to  sat- 
isfy the  execution.  And  as  to  all  the 
other  supposed  trespasses  in  the 
declaration  —  not  guilty,  field, — 
that  the  plea  answered  the  whole 
declaration:  that  the  defendant,  act- 


ing as  the  pcrvant  of  B.  was  only 
bound  to  Justly  his  own  actfs,  and 
need  not  Account  for  what  B.  did 
wiih  the  rest  of  the  goods  taken,  — 
to  which  his  plea  of  not  guilty  ap- 
plied. Atkimon  v.  Dttmond.  Page  564 

POLICY. 
•See  Insurakub,  4,  5, 9. 

POSSESSION. 

S€e  Adv£KSR  Po?skssion.  Intrusion,  1. 
TuESPASS,  6,  7. 

POUNDAGE. 

1.  An  actual  levy  is  not  necessary  to 
entitle  a  SherifftopoundMge:  there- 
fore, where  after  execntion  issued, 
the  defendant  gave  a  written  ac- 
knowledgement that  a  levy  had  been 
made  on  his  property  under  it,  and 
after wai'ds  paid  the  amonnt  to  the 
Sheriff.  Held,— that  under  1  Rfv. 
Siat,  ehapAS^,  the  Sheriff  was  entit  led 
to  poundage  on  the  amount  paid. 
Central  Batik  V.  McKeen.  529. 

2.  Defendant  tendered  the  plaintifi  the 
amount  due  on  a  judgment,  which  he 
refnsed  to  take,  ana  issued  execu- 
tion, under  which  the  Shei-iff  levied : 
the  defendant  then  obtained  a 
Judge's  order  that  on  pavnient  to 
theSheriffof  the  amount  tendered,  the 
execution  should  be  returned'*  satis- 
**  fled,"  and  that  satisfaction  should 
be  entered  on  the  judgment:  the 
defendant  thereupon  paid  the 
amount  to  the  Sheriff.  Held,— that 
he  was  entitled  to  letain  out  of  the 
amount  so  paid,  his  poundage  and 
execution  fees.  Ihid. 

S.  Two  executions  against  B.  for  £6,- 
000  each,  one  at  the  suit  of  A.  indi- 
vidually, and  the  other  at  his  suit  as 
administrator,  were  delivered  to  the 
Sheriff,  with  directions  that  the  first 
named  execution  was  to  be  first  sat- 
isfied. The  Sheriff  levied,  and  after- 
wards by  direction  of  .^'s  attoraey , 
abandoned  the  levies,  and  returned 
the  executions  ''AVJ/o  Bona."  indors- 
ing thereon  his  fees  and  poundage. 
Held, — in  an  action  for  poundage  on 
the  execution,  (poundage  on  the 
first  having  been  paid),  that  an  ad- 
mission by  jl.,  that  he  had  received 

£9,000 
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£9,000  of  the  amoaDt  he  claimed  from 
the  judgment  debtor,  was,  in  the 
absence  of  any  evidence  by  him  of 
the  amount  of  the  compromiBe,  evi- 
dence from  which  the  jury  might 
infer  that  that  was  the  amount  of 
the  compromise  in  both  actions, 
£6,000  of  which  was  applicable  to 
the  first  execution,  leaving  £3,000 
as  the  amonnt  of  the  compromise  of 
the  second  execution,  and  upon 
which  the  Sheriff  was  entitled  to 
poundage  under  1  Riv.  Siat,  c.  163. 
Wetmort  v.  McLeo^,  Page  634. 

PEACTICE. 

See  Amendment,  3.  Bail,  1,  2.  CKg- 
TiOBARi,  2.  False  Imprisonment,  1. 
Judgment  by  Default  (Offer  to 
Confess).  Judgment  Quasi  Non- 
suit, 1,  2,  3.  Limit  Bond.  Monet 
Had  and  Beceiyed,  6.  Notice  of 
Action.  Beplevin,  5,  7.  Scire 
Facias.  Servicb  of  Writ.  Sum- 
mary CoNYicnoN,  1. 

FBESENTMENT. 

•See  Bills  and  Notes,  1. 

PBOBABLE  CAUSE. 

See  MALiaous  Prosec^ion. 

PBOBATE  COUBT. 

See  ExECUTOES  and  Administrators, 
3,  4.    Licence,  3. 

PBOMISSOBY  NOTE. 

See  Bills  and  Notes. 

BECOGNIZANCE. 

See  Bail,  2,  3. 

Application  to  he  relieved  from  a  re- 
cognizance to  apx>ear  and  give  evi- 
dence on  a  prosecution  for  felony 
refused  —  the  only  excase  for  non- 
attendance  bein^,  that  the  party  was 
in  ill  health,  and  expected  to  be  sent 
for  by  the  Crown  officer.  Reg  v. 
Gerow,  633 

BEGISTBY. 

.S^e  Deed,  1,  4,  6,  8.    Evidence,  19. 
19 


BELATION. 

•See  Agreement.  Deed,  5. 

BELEASE. 

See  New  Trial,  6. 

In  an  action  on  a  promissory  note  for 
$$6,  given  by  the  defendant  to  the 
plaintiff  on  a  settlement  between 
them;  the  defence  was,  that  the 
note  was  discharged  by  a  release  of 
the  same  date  as  the  note,  in  which 
the  settlement  was  recited,  and  the 
consideration  was  stated  to  be  the 
sam  ol  $85,  paid  to  the  plaintiff,  the 
receipt  of  which  he  thereby  acknow- 
ledged. Held,  —  that  the  circnm- 
stances  connected  with  the  giving 
of  the  release  created  a  latent  ambi- 
guity therein  and  were  admissible 
to  ascertain  whether  or  not  the  note 
was  discharged  by  the  release. 
Catdwett  v.  Keith.  Page  590 

BEPLEVIN. 

1.  It  is  no  ground  for  a  new  trial  in 
replevin,  that  the  Jury  have  not  dis- 
tinctly found  on  the  several  issues, — 
it  having  been  understood  at  the 
trial,  that  the  substantial  question 
was,  to  whom  the  property  belonged. 
If  they  find  for  the  defendant  on  the 
plea  of  property,  they  are  not  bound 
to  give  him  damages  under  1  Rev. 
5(a(.  c.  116.     Fearon  v.  Murray.    11 

2.  In  replevin  for  grass,  to  which  the 
defendant  pleaded  property  in  the 
land  on  which  the  grass  was  cut,  the 
plaintiff  may  set  up  in  answer  to  the 
plea,  an  outstanding  mortgage  given 
by  the  person  under  whom  the  de- 
fendant claims  title.  Sect.  17  of  the 
Revised  StatttteSfC.  112,  does  not  apply 
to  such  a  case.    Baxter  r.  Johnston  350 

3.  Where  the  mortgagor  is  in  posses- 
sion, and  the  mortgagee  has  not  giv- 
en any  notice  of  intention  to  take 
the  rents  and  profits  o^  the  land, 

§rass  growing  on  the  land  will  be 
eemed  to  belong  to  the  mortgagor, 
with  the  assent  of  the  mortgagee. 
Therefore,  in  replevin  for  the  grass, 
where  the  defendant  pleaded  pro- 
perty in  it  in  himself  and  the  plain- 
tiff as  tenants  in  common ;  on  which 
the  plaintiff  took  issue,  an  outstand- 
ing mortgage  of  the  land  on  which 
the  grass  was  cut,  is  not  available  to 
disprove  the  plea.  Rnd, 
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4.  Where  iq  repleyin  the  defendant 
was  entitled  to  a  verdict,  on  the 
merits,  on  one  of  the  issues  bnt  the 
Jnry  fonnd  for  him  on  an  issue  which 
shoaid  have  been  fbund  for  the 
plaintiff,  the  Court  refused  a  new 
trial,  giving  the  plaintiff  leave  to 
amena  the  verdict,  by  entering  it  on 
the  issue,  on  which*  it  shoula  have 
been  found  for  the  defendant.    Jlnd, 

6,  In  replevin,  the  defendant  pleaded 
turn  eepit,  and  gave  a  notice  of  defence, 
that  the  goods  were  the  property  of 
A.f  on  wnich  evidence  was  given  by 
both  parties,  and  a  verdict  found  for 
the  defendant.  Held,— that  it  was 
too  late  after*  verdict,  to  object  that 
the  Act  Id  Fid.  c.  82,  did  not  author- 
ize a  notice  in  actions  of  replevin — 
no  such  objection  having  been  taken 
at  the  trial.  Wilbur  v.  Trites.  Page  638. 

6.  In  replevin,  defendant  pleaded  pro- 
perty in  A,  Replication,  that  the  pro- 
perty was  in  the  plaintiff,  and  not 
m  A,  Held, — that  special  property 
in  the  plaintiff  was  sufficient  to 
maintain  the  action,  though  the 
general  property  was  in  A.  EUton 
V.  Vanet.  Page  638. 

7.  A  claim  of  property  having  been 
put  in,  in  an  action  of  replevin,  the 
attorney's  clerk,  in  his  absence,  issu- 
ed a  writ  dt  prop*  probanda,  under 
which  the  Sheriff  summoned  a  jurv 
to  try  the  claim.  Held,— that  as  it 
was  the  duty  of  the  plaintiff's  attor- 
ney to  issue  the  writ,  he  could  not 
withdraw  it;  that  an  inquisition 
held  under  it  (the  plaintiff's  attor- 
nev  protesting)  was  regular;  and 
if  he  was  not  prepared  to  try  the 
claim,  he  shoula  have  applied  to  the 
Sheriff  to  put  off  the  trial.  Jone9  v. 
Cau.  688 

8.  The  plaintiff  in  replevin  cannot  re- 
cover as  part  of  his  damages,  an 
amount  paid  to  counsel  attendinjp  on 
the  execution  of  a  writ  de  propnttate 
probanda  issued  on  a  claim  put  in  by 
the  defendant;  nor  a  sum  paid  for 
boomage  while  the  timber  replevied 
was  in  charge  of  a  Boom  Company, 
where  it  was  placed  for  safe  keep- 
ing: that  being  a  charge  which  he 
as  owner,  would  be  liable  for  at  all 
events.     Davis  v.  Cu$hing,  642 

REPLEVIN  BOND. 

X.  A  replevin  bond  with  one  surety  is 
sufficient,  and  may  be  assigned  un- 


der the  Rtv.  Stai.  e.  126.  Though 
the  Sheriff  might  object  to  take  such 
a  bond,  or  the  defendant  in  the  re- 
plevin suit  to  take  an  assignment  of 
it,  the  plaintiff  in  that  suit  cannot 
object.     Taylor  v.  Burpee,  Page  191 

2.  A  subscribing  witness  not  being 
required  to  the  execution  of  the 
bond  or  assignment,  proof  of  the 
obligor's  handwriting  is  sufficient  in 
an  action  by  the  assignee  of  the 
bond.  Ibid. 

8.  The  bond  may  be  assigned  at  the 
request  of  the  defendant's  attorney. 

Ibid. 
RESIDUE. 

See  Will,  2. 

RESTITUTION  OF  GOODS. 

See  Criminal  Law,  3. 

REVENUE. 

See  Attobmet  General. 

REVERSIONER. 

See  Deed,  1. 

RIGHT  OF  ENTRY. 

See  Adverse  Possession.  Limitations 
(Statute  op),  1.  Tenancy  at  Will,  1 

RIPARIAN  PROPRIETOR. 

See  Boomage.  Intrusion,  1. 

SATISFACTION. 

See  Trespass,  2. 

SCHOOLS. 

See  Assessment.   School  Teacher. 

SCHOOL  TEACHER. 

1.  A  licenced  school-teacher  employed 
by  the  inhabitants  of  a  School  Dis- 
trict,  with  the  assent  of  the  Trus- 
tees, under  the  provisions  of  the 
Parish  School  Act  (1  Rev.  StaL  e. 
49),  can  only  be  dismissed  by  the 
Trustees,  duriag  his  term  of  engage- 
ment ;  and  if  the  inhabitants  exclude 
him  from  the  school,  without  such 
dismissal,  they  are  liable  to  an  action. 
Connor  v.  Wif^gme  Page  185 

2. 
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2,  Where  a  teacher  bo  emploved  has 
been  gailty  of  misconduct,  bat  has 
not  been  legally  dismissed  by  the 
Trustees:  Sembltf  that  in  an  action 
against  the  persons  employing  him, 
he  can  only  recover  nominal  dam- 
ages, ibid. 

SCIRE  FACIAS. 

It  is  not  necessary  that  a  set,  fa.  ad  and, 
erroret  should  issue  of  the  same  term 
at  which  the  writ  of  error  is  return 
able.  If  the  service  of  the  #ct.  fa. 
is  not  persona],  the  subsequent  pro- 
ceedings are  irregular,  without  a 
Judge's  order  to  perfect  service. 
Wtimort  V.  Lery.  Page  5o 

SEA  SHORE. 

Stt  Adverse  Possession,  4. 
Intrusiox,  I. 

SERVICE  OP   WRIT. 

Set  False  Imprisonment,  1,2. 

A  copy  of  process  against  defendant 
was  left  at  his  house  by  the  Sheriff, 
with  an  adult  member  of  his  family, 
and  four  days  afterwards  he  admit- 
ted to  the  Sherifi  that  he  had  receiv- 
ed it,  and  said  he  would  see  the 
Slain  tiff 's  attorney  about  it.  No  or- 
er  for  good  service  was  obtained 
nnder  the  Act  12  Vid.  c.  39,  §  44. 
The  Court  refused  to  set  aside  a 
judgment  signed  for  want  of  appear- 
ance, being  satisfied  that  the  defen- 
dant had  received  the  copy  of  the 
writ,  in  time  to  appear  in  the  suit, 
if  he  wished  to  do  so;  though  he 
.  swore  that  only  a  blank  paper  had 
been  left  at  his  house  by  the  Sheriff, 
and  that  he  did  not  know  what  it 
meant.     0'L*.ary  v.  Graham,         105 

SET  OFF. 
See  Accx)UNT  Stated,2. 

In  assumpsit  on  an  award,  defeadant 
gave  notice  of  set-off  of  a  promissory 
note  made  by  the  olaintiff,  and  in- 
dorsed to  the  defendant.  At  the  time 
this  notice  was  given, an  action  was 
pending  on  the  note,  and  judgment 


was  obtained  therein  against  the 
now  plaintiff  before  the  trial  of  this 
action ;— Held,  that  though  the 
pendency  of  the  action  on  the  note 
would  have  been  no  bar  to  the  set-off, 
when  the  judgment  was  signed,  the 
note  was  merged  in  it,  and  con  Id 
not  be  given  in  evidence  ander  the 
notice. 

Stn^e,  that  the  only  relief  for  the 
defendant  in  such  a  case,  wonld  be 
an  application  to  the  Court  to  be 
allowed  to  set-off  his  judgment 
against  the  plaintiff's  judgment. 
Atkinson  v.  Keith,  Page  805. 

SHERIFF. 

See  Deputt.    Execution,  1,    Jury. 
Levy.    Poundage.    Replevin,  7. 

SOLICITOR  GENERAL. 


See  Intrusion,  3. 

SPECIFIC  PERFORMANCE. 

See  Bank,  1.    Equity. 

STATUTE. 

(Cumulative  Remedy.) 

McLeody.  Yeates,    Page  168. 

(When  directory  only) 

Berton  v.  Central  Bank,    Page  493. 

Doe  V.  Coigley.    Page  66K 

STATUTE  OF  FRAUDS. 

See  Frauds,  (Statute  op) 

STATUTE  OF  LIMITATIONS. 

Sice  Limitations,  (Statute  of) 

STAYING  PROCEEDINGS. 

Defendant  after  interlocutory  judg- 
ment, in  an  action  on  a  promissory 
note,  being  willing  to  pay  tlie  debt 
and  costs,  but  not  the  amount  de- 
manded by  the  plaintiff's  attorney, 
who  claimed  the  costs  oi  making  up 
the  judgment  roil,  obtained  a  Judge's 
summons  for  the  plaintiff  to  shew 

cause 
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cause  why  the  proceedings  should 
not  be  stayed,  on  payment  of  debt 
and  costs ;  but,  before  the  summons 
was  served,  the  plaintiff's  attorney 
had  assessed  the  damages  and  signed 
judgment.  The  Court  set  aside  the 
Judgment  and  ordered  the  action 
to  be  discontinued  on  the  payment 
of  the  debt  and  costs  up  to  the  time 
that  it  was  ^apparent  that  the  plain- 
tiff's attorney  knew  the  defendant 
was  willing  to  pay— though  there 
was  no  af9.dayit  of  the  defendant's 
offer — it  not  appearing  that  the 
plaintiff's  attorney  had  made  np  the 
judgment  roll  at  that  time.  Mclner- 
ney  y.  Chandler,  Page  436. 

SUBSEQUENT  CREDITOR. 

See  JuDOHENT,  3.    Voluntary  Deed. 

SUBSEQUENT  PURCHASER. 

See  Deed,  1,  2. 

SUMMARY  CONVICTION. 

1,  The  fine  imposed  by  the  Rev.  Slat.  c. 
146,  §  3,  for  knowingly  solemnizing 
a  marriage,  where  either  party  is 
under  twenty-one  years  of  age, 
without  consent  of  the  father,  may 
be  recoyered  before  two  Justices  of 
the  Peace,  under  the  R^.  Stat,  c 
161,  §  32.    Refcina  y.  Gallant.        115. 

2.  The  prosecution  for  the  recoyery  of 
the  fine  being  a  ''  criminal  procced- 
'<  ing,"  the  defendant  is  not  a  com- 
petent witness  under  the  Act  19  Vid. 
C.41. 

The  proceedings  need  not  be  in 
the  name  of  the  Queen.  Ibid. 

8.  If  the  prosecutor  appears  at  the  trial 
of  a  complaint,  and  the  Justice,  after 
hearing,  dismisses  it,  he  has  no 
power  to  award  costs  against  the 
prosecutor,  under  the  Summary 
Conyiction  Act,  1  Rev.  Stat.  c.  138. 
Ex  parte  Beatttt.  377. 

4.  A  prosecution  for  selling  liquor 
without  licence,  was  instituted  be- 
fore J^.  a  Justice  of  the  Peace,  who, 
on  the  return  of  the  summons,  ad- 
journed the  trial.  Pending  the  ad- 
journment, defendant  went  before 
another  Justice,  and  admitted  the 
sale,  whereupon  such  Justice  im- 
posed a  fine  upon  him.  At  the  ad- 
journed hearing  before.^,  the  defen- 
dant pleaded  this  conyiction  in  bar; 


but  t^,  proceeded  with  the  case,  and 
conyicted  the  defendant.  Held,— 
that  his  conyiction  was  good .  Regina 
RoberlB.  Page  531. 

SURETY. 

5e«  Frauds,  (Statute  of).  Replevix 
Bond,  1, 

TENANCY  IN  COMMON. 

See  CorryKRSiON.     REPLEyiN,  3. 

TENANCY  AT  WILL. 

1.  Defendant  went  into  possession  of 
land  belonging  to  plaintiff,  more 
than  twenty  years  before  action 
brought.  Within  the  twenty  years, 
the  plaintiff,  with  the  defendant's 
consent,  entered  on  the  land,  and 
ran  the  diyiding  line  between  it  and 
the  adjoining  land.  Held,— that 
such  entry  did  not  determine  the 
defendant's  tenancy,  and  preyent  the 
statute  of  limitations  from  barring 
the  plaintiff's  right  of  entry.  D^te 
y.  Tidd.  '     669. 

2.  Any  act  upon  the  laud,  by  the  per- 
son haying  title,  for  which  he  would 
otherwise  be  liable  as  a  trespasser 
amounts  to  termination  of  a  tenancy 
at  will.  IbiiL 

TIME. 

See  Amendment,  1,  2.    Execution,  3. 

TRESPASS. 

1.  A  judgment  in  trespass  against  one 
of  seyeral  joint  trespassers,  is  a  bar 
to  an  action  against  the  others,  for 
the  same  cause.    Lawton  y.  Mann. 

274 

2.  Plaintiff  brought  trespass  against  a 
Sheriff,  for  taking  his  goods  on  an 
execution  against  j9,  and  recoyered 
judgment,  but  not  to  the  full  extent 
of  his  claim .  He  afterwards  brought 
trespass  against  the  defendants 
fwho  had  Indemnified  the  Sheriff) 
for  the  same  taking  of  his  goods; 
Held,  that  the  judgment  against  the 
Sheriff  was  a  satisfaction  for  the 
wrong  done  to  the  plaintiff,  and  that 
he  could  not  recoyer.  Ibid. 

3.  In  a  joint  action  of  trespass,  and 
where  all  the  eyidence  related  to  a 
joint  trespass,  the  pliuntiff's  coun- 
sel 
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sel  cannot  ask  the  jury  to  find  in  the 
alternative,  either  against  all  the  de- 
fendants, or  against  one  of  them  a- 
lone.  He  must  abandon  the  joint 
trespass,  if  he  intends  to  claim  a- 
gainst  one  defendant  only.         Ihid, 

4.  The  owner  of  goods,  which  have 
been  wrongfully  taken  by  another, 
may  enter  upon  his  property  for  the 
purpose  of  retaking  them ;  and  if  he 
refuse  to  give  them  up,  the  owner 
may  justify  breaking  open  a  build- 
ing to  get  possession  of  them,  no 
unnecessary  violence  being  nsed. 
Graham  v.  Green,  Page  330 

.3.  Quarej  whether  he  would  have  been 
justified,  if  he  had  committed  a 
Dreach  of  the  peace  in  getting  posses- 
sion of  his  property.  Ihid 

<>.  To  maintain  trespass,  where  the 
plaintiff  has  no  documentary  title, 
his  possession  should  have  the  char- 
acteristics of  the  possession  of  a 
I)ermanent  owner,  and  be  shewn  by 
act8  done  with  the  apparent  object 
of  taking  possession  as  owner. 
Mere  casual  acts  of  a  transient  or 
temporary  nature,  few  in  number, 
and  occurring  at  long  intervals,  are 
not  sufficient.     Gidnejt  v.  Boies,    395 

7.  Qucere — per  Parker  I  J. —  whether, 
where  the  land  on  which  the  tres- 
pass was  committed,  was  a  small  is- 
land which  could  neither  be  culti- 
vated nor  fenced,  the  acts  of  posses- 
sion necessary  to  maintain  trespass 
should  be  of  the  like  character  as 
those  upon  land  admitting  of  a  dif- 
ferent mode  of  occupation.        ibid. 

8.  In  trespass,  the  main  question  was 
the  boundary  between  the  parties, 
onwhich  the  evidence  was  clearly  in 
the  defendant's  favor;  but  he  had 
driven  a  few  stakes  on  the  plaintiff's 
land,  for  which  the  Judge  directed 
a  verdict  for  the  plaintiflT  with  nom- 
inal damages:  the  jury  however 
found  for  the  defendant.  The  Court 
refused  a  new  trial.  O^Ftaherty  v. 
Devine.  434 

9.  In  trespass  for  taking  hai^,  which 
the  plaintiff  claimed  to  have  had 
delivered  to  him  by  the  defendant 
in  payment  of  a  debt;  the  defen- 
dant may  give  evidence  to  show 
that  the  hay  was  delivered  in  order 
to  protect  it  from  an  execution 
against  him,  and  that  no  property 
was  intended  to  pass  to  the  plaintiff. 

Bowea  v.  Foster,  2  H.  9f  JST.  779, 
remarked  upon.  KmwU$Y.JIaam»,  445 


10.  Since  the  Act  21  Vki.  c,  20,  §  5, 
the  plaintiff  may  join  in  the  same 
declaration,  an  action  for  trespass 
qu,  da,  fregU,  and  slander:  each  of 
the  counts  being  in  the  form  of  tres- 
pass.   Ltpsett  V.  MeLaggan.  Page  509 

11.  If.,  a  person  in  the  employ  of  the 
Provincial  Board  of  Agricalture, 
appropriated  property  belonging  to 
the  plaintiff,  and  told  the  defendant, 
the  chairman  of  the  Board,  that  he 
had  done  so,  and  he  approved  of  it. 

Held,  — that  as  the  relation  of 
master  and  servant  existed  between 
the  Board  and  ff,  and  he  did  the 
act  in  the  course  of  his  service,  there 
was  a  sufficient  ratification  of  VTs 
act  by  the  defendant,  and  that  he 
was  liable  in  trespass.  McKay  v. 
Botsford.  550 

12.  In  trespass  gu.  ri.  fregU,  on  the  31st 
Ju/y,  the  plaintiff  proved  possession 
only;  the  defendant  justified  as 
owner  of  the  land,  under  a  deed 
dated  the  15th  July,  but  not  regis- 
tered till  the  1st  August,  Held,  — 
That  as  against  the  plaintiffi  the  de- 
fendant had  not  title  by  relation  from 
the  date  of  the  deed.  Paitison  v. 
Tingley.  553 

TROVER. 

See  Bailee.    Conversion. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

See  Equttt, 
UNIVERSITY  OF  N.  BRUNSWICK. 

1.  By  the  Act  22  Fid.  s.  63,  §  8,  the 
Senate  of  the  University  of  JS/ew 
Brufistmek  has  absolute  power,  sub- 
lect  to  the  approval  of  the  Governor 
in  Council,  to  remove  any  of  the 
Professors,  Ac,  without itny  formal 
proceeding  in  the  nature  of  a  trial ; 
and  such  removal  not  being  a  judi- 
cial act,  this  Court  has  no  power,  by 
certiorari,  to  remove  the  proceedings, 
and  inquire  into  it.     Ex  parte  Jacob, 

153. 

2.  The  power  of  the  Senate  to  remove, 
is  not  limited  to  officers  appointed 
by  them,  but  extends  to  officers  ap- 
pointed nnder  the  charter  of  King*s 
College,  and  who  continue  to  act 
under  the  Corporation  established 
by  the  Act  22  Vid.  c.  63.  Fbid. 

3. 
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3.  The  general  fiapenrision  of  the  af- 
fairs of  the  UniTersity  is  vested  in 
the  Lieutenant  Gtovemorof  the  Pro- 
vince as  Visitor,  and  an  appeal  lies 
to  him  from  any  act  of  the  Senate. 

The  fkct  that  the  Governor  in 
Conncil  approving  of  an  act  of  the 
Senate  (being  done  by  the  advice  Of 
the  Executive  Conncil)  does  not  in- 
capacitate him,  as  Visitor,  from 
afterwards  investigating  the  matter, 
and  giving  a  decision  thereon,  found- 
ed on  his  sole  responsibility.      Ibid, 

4.  In  giving  a  decision  as  Visitor,  the 
Lieutenant  Governor  acts  in  a  judi- 
cial character.  iWrf- 

6.  The  power  to  appoint  a  Pi-esident 
of  the  University  is  vested,  by  the 
Act,  in  the  Governor  in  Council.  Ibid 

USE  AND  OCCUPATION. 

To  maintain  an  action  for  use  and  oc- 
cupation ,there  must  be  some  evidence 
of  a  holding  by  permission  ot  the 

Slaintiff:  therefore,  where  the  defen- 
ant  took  possession  of  land,  and 
there  was  no  evidence  of  any  con- 
tract, and  he  refused  to  mako  any 
arrangement  with  the  plaintiff,  and 
denied  his  title  to  the  land,  claiming 
title  in  himself:  Held  that  the  action 
would  not  lie.  McCulleyy.ffard. 

Page  505. 

VALUABLE  CONSIDERATION. 

See  Deed,  7. 

VISITOR. 

See  UmvERSiTT  of  N  Brunswick,  3,  4* 

VOLUNTARY  DEED. 

Since  the  Rev.  StatuUi,  di.  113,  a  volun- 
tary conveyance  of  land  (without 
fraud)  is  good  against  a  subsequent 
creditor  claiming  under  a  Sheriff 's 
deed.    Doe  v.  Trentowiky,  636. 

2.  In  1852,  ^.,  by  a  voluntary  deed, 
conveyed  laud  to  B.  in  trust  for  the 
benefit  of  ^'b  wife  and  children.  In 
1855,  the  plaintiff  obtained  judgment 
against  Ji.f  under  which  the  land 
couveved  to  B,  was  sold  by  the 
Sberin,  and  puixhased  by  the  plain- 
tiff.   Held,— that  the  conveyance  to 


WILL. 

B.  was  goody  and  that  nothing  pass- 
ed by  the  Sheriff's  deed.  Ibid. 

WAIVER. 

Su  Bills  and  Notes,  1.  Insurance,  6. 
Monet  Had  and  Received,  8,  4. 

RKPLEVIlf,  6. 

WHARFAGE. 

1.  Under  the  Act  5  Fiet.  e.  39,  §  6,  an 
action  may  be  maintained  by  the 
owner  of  a  wharf,  against  the  owner 
of  goods  landed  thereon,  to  recover 
top  wharfage  at  the  rate  fixed  by  the 
Act:  the  words  *'  sue  for"  and  "  re- 
«  cover"  indicating  a  proceeding  in 
personam.  The  remedy  by  distress, 
given  by  aectibn  7,  not  being  in  the 
same  section  which  creates  the  liabil- 
ity, is  cumulative  only.  MeLe^y. 
Yeaiei.  Page  168. 

2.  In  order  to  recover  wharfage  under 
sedion  6,  the  plaintiff  must  aver  and 
prove  that  the  wharf  was  properly 
*' planked  or  timbered  on  the  sur- 
*'  face."  This  is  not  proved  by  evi- 
dence that  the  wharf  was'^ingood 
<•  order."  Ibid, 

WILDERNESS  LAND. 

See  ADVERsp  Possession,  1. 

WILL. 

1.  A  testator  devised  a  farm  to  his  son, 
and  afterwards  by  a  codicil,  directed 
that  '^  the  horses,  eiock  and  farming 
'<  utensils"  should  remain  on  the 
farm  for  the  benefit  thereof,  and  he 
gave  and  beoneathed  them  with  the 
said  farm;  Held:  —  that  the  crops 
grown  on  the  farm,  and  which  were 
severed  from  the  land  befoi*e  the 
testator's  death,  passed  to  the  son 
under  the  word  *•  stock."  Wetmnre 
V.  Kekhum.  408 

2.  Bank  stock  and  promissory  notes 
were  bequeathed  to  an  executor, 
with  a  direction  that  he  should  pay 
thereout  all  the  testator's  just  debts. 
Between  the  time  of  executing  the 
will  and  his  death,  the  testator  re- 
coveredjudgments  on  some  of  the 
notes :  Held,  —  that  such  judgments 
did  not  pass  to  the  executor  under 
the  bequest,  but  formed  part  of  the 
residuary  estate.  Ibid, 

3.  A  liability  of  the  testator    as  an 

executor, 
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WORDS. 

executor,  is  a  debt  chargeable  on  the 
funde  beoaeathed  by  him  lor  pa}'- 
ment  of  bis  debts,  thoagh  his  liabil- 
ity may  arise  from  a  devoitamt.  Ibid. 
4.  Kent  payable  on  a  lease  under  seal 
executed  by  the  testator,  is  also 
chargeable  on.  funds  so  bequeathed, 
though  such  rent  does  not  adbrue 
until  after  his  death.  Ibid^ 

WITNESS. 

See  Deed,  8.  Evidence,  8, 9, 11, 13, 16. 
NewTrul,3.  Summary  CoNVicnoii,2. 

WORDS. 

^<  Costs  and  Expenses."    Page  644 


WRIT  OF  ERROR. 
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*' Immediately."  "  661 

"  Sub  fob  and  Reooveb."  **  168 
<'  Stock  and  FARMiNa 

"Utensils."  "  408 


WORK  Am)  LABOR. 

See  OoNDinoN  PbECedent. 

WRIT  OP  ERROR. 

See  Scire  Faciab. 


ERRATA. 


Page  191  —  lines  9  and  10  fh>m  bottom,  for  '^mpeetioe  euhearihing  to»(nesffe»." 
read,  **  ohl^rs," 
«     193  —  line  9  fl-om  bottom,  for  '<  Migeee,"  read  ''  obligors.*^ 
'*     228  —  line  1,  for  •<  them,''  read  " then.'' 
"     228— line  6,  for  "  (hie,"  read  "  the," 
"     279  —  catch  word,  for  "  £200,"  read  "  J^ 
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